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COURT    OF    COMMON    PLEAS, 


m 


:.  VICTORIA.     1861. 


The  Judges  who  nsuallj  sat  in  banc  in  this  term,  were, — 
Erlb,  C.  J.  Byles,  J. 

WiLLEB,  J.  Keating,  J. 


MEMORANDA. 


Oh  the  first  day  of  this  term,  Mr.  Serjt.  Hayes,  who  had  received  9 
patent  of  precedence  (to  take  rank  next  after  Archibald  John  Stephens, 
Esq.,  Q.  C.)^  was  desired  to  take  his  seat  accordingly. 

Thomas  Wheeler,  LL.D.,  of  the  Inner  Temple,  who  had  been  called 
to  the  degree  of  the  coif  during  the  last  Vacation,  also  took  his  seat. 
He  gave  rings  with  the  motto  ^^  Non  sine  Lahore." 

*In  the  course  of  the  last  Vacation,  the  following  gentlemen  r^o 
were  respectively  appointed  Her  Majesty's  Counsel  learned  in  the   '- 
law: — 

William  Dugmore,  Esq.,  of  Lincoln's  Inn. 

William  Anthony  Collins,  Esq.,  of  Lincoln's  Inn. 

Henry  Warwick  Cole,  Esq.,  of  the  Inner  Temple.. 

John  Fraser  Macqueen,  Esq.,  of  Lincoln's  Inn. 

Thomas  Chambers,  Esq.,  M.  P.  (Common  Serjeant),  of  the  Middle 
Temple. 

Edwin  Plamer  Price,  Esq.,  of  tho  Inner  Temple. 

Josiah  William  Smith,  Esq.,  of  Lincoln's  Inn. 

Richard  Baggallay,  Esq.,  of  Lincoln's  Inn. 

Anthony  Cleasby,  Esq.,  of  the  Inner  Temple. 

Uenry  Mills,  Esq«,  of  the  Middle  Temple. 


MEMORANDA.    1861. 


The  Hon.  Adolphas  Frederick  Octavios  Liildell,  of  the  Inner  Temple. 

William  Baliol  Brett,  Esq.,  of  Lincolp's*  Inn. 

John  Burgess  Karslake,  Esq.,  of  the  Middle  Temple. 

William  Digbj  Seymour,  Esql^^M.  P.,  of  the  Middle  Temple. 

John  Duke  Coleridge,  Esqlj'of  the  Middle  Temple. 

The  lion.  George  Deomao:*!^.  P.,  of  Lincoln's  Inn. 

George  Mellish,  Esq*,  'of 'tne  Inner  Temple. 


•  •  1   " 


•8]     ...  -.VEx  parte  JOSE  LUIS  FERNANDEZ.    May  8. 


On  t^tf.  tr^  at  the  assiies  of  an  information  against  one  G.  for  bribery  alleged  to  hare  bees 
coBuftitted  by  him  at  the  election  for  a  member  of  Parliament,  a  witness  was  called  on  the 
part  of  the  Crown,  who  had  been  examined  before  a  Royal  commission  appointed  to  inqnire 
into  alleged  eormpt  practices  at  that  election,  and  who  had  received  from  the  oommissionert 
a  certificate  under  the  10th  section  of  the  15  A  10  Vict.  c.  57, — indemnifying  the  witness  from 
"all  penal  actions,  forfeitures,  punishments,  disabilities,  and  incapacities,  and  all  criminal 
prosecutions  to  which  he  may  have  been  or  may  become  liable  or  subject  at  the  suit  of  Her 
Majesty,  ka ,  for  anything  done  by  him  in  respect  of  such  corrupt  practice," — and,  being 
asked,  "  Did  you  in  the  month  of  April,  1859,  receive  any  sum  of  money  fh>m  Mr.  G.  V  de- 
clined to  answer  the  question,  on  the  ground  that  his  answer  might  tend  to  criminate  him- 
self; and,  though  told  by  the  presiding  Judge  that  the  certificate  was  a  complete  protection  to 
him,  and  that  he  was  bound  to  answer  the  question,  be  persisted  in  his  refusal.  The  Judge 
thereupon  committed  him  to  York  Caslle  for  six  months,  "for  having  wilftilly  and  in  eon- 
tempt  of  the  Gonrt  refused  to  answer  the  said  question/'  and  Airther  imposed  upon  him  a  ftn« 
of  500<.  :— 

Held,  that  the  Gonrt  of  Assise  being  a  "  superior  Court,"  the  Judge  had  jurisdicdon  to  commit^ 
and  was  not  bound  to  set  out  at  length  in  his  warrant  the  cause  of  commitment, — ^his  deoiaioa 
not  being  subject  to  review  by  the  Court  above. 

Upon  the  trial  at  the  last  assizes  at  York  of  an  information  at  the 
suit  of  the  Attorney-General  against  one  John  Barf  Gharlesworth  for 
bribery  alleged  to  have  been  committed  by  him  at  a  late  election  of  a 
member  of  parliament  for  the  boroagh  of  Wakefield,  Jos^  Luis  Fer« 
nandez,  who  was  called  as  a  witness  for  the  Grown,  was  asked  by  the 
Solicitor-General, — "  Did  you  in  the  month  of  April,  1869,  receive  any 
sum  of  money  from  Mr.  Gharlesworth  ?"  He  declined  to  answer  thi* 
question,  on  the  ground  that  his  answer  might  tend  to  criminate 
himself. 

It  was  proved  that  Mr.  Fernandez  had  been  examined  before  a  Rojal 
commission  appointed  to  inquire  into  alleged  corrupt  practices  at  the 
election  for  Wakefield  in  1859,  and  that  he  had  received  from  the  com- 
missioners a  certificate  under  the  10th  section  of  the  15  k  16  Vict,  c 
67  :(a)  and  it  was  submitted  that  this  aflforded  the  witness  a  complete 
indemnity. 

(a)  The  9th  seetion  of  that  Act  enacts,  that,  **  for  the  more  effectnally  proaeentiag  any 
inquiry  under  this  Acif  every  person  who  has  been  engaged  in  any  oorrapt  praetioo  at  or  con- 
nected with  any  election  of  members  or  a  member  to  serve  in  Parliament  for  any  county,  divi- 
sion of  a  county,  city,  borough,  university,  or  place  to  which  any  inquiry  under  this  Act 
relates,  and  who  is  examined  as  a  witness,  and  gives  evidence  touching  such  corrupt  practice 
before  the  commissioners  appointed  under  this  Act  to  make  such  inquiry,  and  who  upon  such 
examination  makes  a  true  discovery  to  the  best  of  his  knowledge  touching  all  things  to  which 
he  is  so  examined,  shall  be  freed  from  all  penal  actions,  forfeitures,  punishments,  disabilities, 
and  incapacities,  and  all  criminal  prosecutions  to  which  he  may  have  been  or  may  become 
Uable  or  subject,  at  the  suit  of  Her  Mi^esty,  her  heirs  or  suecessors,  or  any  other  person,  for 
anything  done  by  such  person  or  persons,  in  reepeet  of  saeh  oonrnpt  practioe;  and  no  person 
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*The  learned  Jadge  (Mr.  Justice  Hill)  ruled  that  the  witness 
was  bound  to  answer  the  question,  and  accordingly  put  it  to  him 
again :  and,  upon  his  again  refusing  to  answer  it,  alleging  that  he  did  so 
under  the  advice  of  counsel,  who  had  informed  him,  that,  though  pro- 
tected against  any  action,  information,  or  indictment  for  his  participa- 
tion in  any  corrupt  practice  at  the  election  in  question,  he  still  might  be 
liable  to  an  impeachment  by  the  House  of  Commons,  Mr.  Justice  Uill, 
after  consultation  with  Mr.  Justice  Keating,  who  was  ^sitting  in  p^^ 
the  adjoining  Court,  committed  the  witness  to  York  Castle  for  six  ^ 
months,  and  also  fined  him  in  the  sum  of  500/.,  for  his  contempt  of 
Court.     The  warrant  of  commitment  was  as  follows : — 

"Yorkshire,  to  wit. 

"  The  Queen  v.  John  Barf  Charlestvorth, 

''At  the  assizes  held  at  the  Castle  of  York,  in  and  for  the  said  county, 
en  Thursday,  the  7th  day  of  March,  in  the  24th  year  of  the  reign  of 
our  sovereign  lady  Victoria,  by  the  grace  of  God,  of  the  united  king- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and 
in  the  year  of  our  Lord  1861,  before  the  Hon.  Sir  Hugh  Hill,  Knight, 
and  the  Hon.  Sir  Henry  Singer  Keating,  Knight,  two  of  Her  Majesty's 
justices  assigned  to  take  the  said  assizes  according  to  the  statute,  &c. 

''  On  the  trial  of  the  information  against  the  defendant  for  bribery 
alleged  to  have  been  committed  by  him  on  the  election  of  a  burgess  ta 
senre  in  parliament  for  the  borough  of  Wakefield,  Jos^  Luis  Fernandez, 
a  witness  produced,  sworn,  and  examined  on  behalf  of  the  Crown,  having 
refused  to  answer  a  certain  question  touching  the  matter  in  issue  in  the 
said  information,  put  to  him  by  Her  Majesty's  Solicitor-General,  of 
counsel  for  the  Crown  in  that  behalf,  and  the  Court  having  adjudged 
that  the  said  Jos^  Luis  Fernandez  was  bound  by  law  to  answer  the  said 
question,  and  having  required  him  so  to  do,  be  wilfully,  and  in  contempt 
of  the  Court,  refused  to  answer  the  said  question ;  and  he  having  wil- 
fally  persisted,  and  still  so  persisting  in  such  his  refusal,  the  said  Court 
doth  therefore  adjudge  that  the  said  Josd  Luis  Fernandez  has  been  and 
is  guilty  of  a  contempt  of  Court ;  and  the  said  Court  doth  order  and 
adjudge  that  the  said  Jos^  Luis  Fernandez  be  for  such  his  contempt 
committed,  and  he  is  hereby  committed  to  the  custody  of  the  *sheriflf  ^^a 
of  the  said  county  of  York,  and  to  his  keeper  of  Her  Majesty's  ^ 
gaol  of  the  Castle  of  York,  in  and  for  the  said  county,  to  be  there 
detained  and  kept  in  safe  custody  for  the  term  of  six  calendar  months 
from  the  day  and  year  first  above  mentioned :  And  the  said  Court  doth 
farther  order  and  adjudge  that  the  said  Jos^  Luis  Fernandez  also  for 

iball  be  exevied  from  MMwering  any  qaeitiom  put  to  him  bj  racb  eommissioners,  on  tba 
pvsad  of  any  privUege  or  on  the  ground  that  the  answer  to  aneb  qnestions  wUl  tend  to  erimi« 
Bate  raeh  penon." 

Aad  the  10th  section  enaets,  that,  *'  where  any  witness  is  so  examined  as  aforesaid,  sneh 
wilaeis  shall  not  be  indemnified  under  this  Aet  unless  be  reoeire  Arom  snob  oommissioners  a 
eertifteate  in  writing  under  their  hands,  stating  that  snob  witness  has  upon  his  examination 
>iade  a  true  disclosure  touching  all  things  to  which  he  has  been  so  examined :  and,  if  any 
aefioM,  %m/ormati»»n,  or  imdietwunt  be  at  any  time  pending  in  any  Court  against  any  person  so 
txsttlned  as  a  witness  in  manner  abore  mentioned,  for  any  corrupt  practice  at  any  election  to 
whieb  the  inquiry  made  by  such  commissioners  had  referenoe,  such  Court  shall,  on  the  produc- 
f^  tad  proof  of  such  certiScate,  stay  the  proceedings  in  any  such  action,  information,  or 
^■^^ictoMnt,  and  may,  in  its  discretion,  award  to  such  person,  such  costs  as  he  may  have  beer 
t«t  to  by  such  action,  information,  or  indictmenC 
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siach  his  contempt  shall  and  do  pay  to  our  said  lady  the  Qneen  the  snm 
of  500Z.,  and  that  he  be  further  detained  in  the  custody  afbresaid  unt^ 
the  said  sum  of  500Z.  shall  have  been  paid. 

«  By  the  Court, 

^^Sell,  Associate/* 

A  motion  was  made  in  the  Court  of  Exchequer  for  a  writ  of  habeaa 
corpus  ad  subjiciendum  to  bring  up  Mr.  Fernandez  with  a  view  to  his 
being  discharged  from  custody,  on  the  ground  that  the  commitment  was 
illegal.  The  motion  was  negatived:  see  the  case  reported,  6  Hulst. 
&  N.  717.t 

Bovill,  Q.  C.  (with  whom  were  Price^  Q.  C.,  and  T,  J(me»\  repeated 
the  motion  in  this  Court.  [Erle,  C.  J. — It  is  the  undoubted  right  of  a 
superior  Court  to  commit  for  contempt ;  and  there  is  no  necessity  to 
specify  the  particular  matter  which  constitutes  the  contempt :  The  Case 
of  the  Sheriff  of  Middlesex,  11  Ad.  &  E.  273,  8  Dowl.'P.  C.  451  (nom.. 
The  Queen  v,  Evans).  We  could  not  sit  in  review  upon  the  grounds  oa 
irhich  the  Judge  of  assize  acted.]  Then,  taking  the  warrant  as  it 
stands,  it  is  submitted  that  it  does  not  justify  the  imprisonment  of  Mr» 
Fernandez.  That  will  depend  upon  the  power  of  a  Judge  at  Nisi  Prius* 
or  at  the  assizes  to  frame  a  warrant  of  commitment  so  as  to  prevent  tho 
Court  above  from  reviewing  the  grounds  upon  which  he  proceeded.  The 
31^-1  same  principle  will  apply  to  every  ^gentleman  whose  name  is  in*. 

-I  sorted  in  the  commission  of  assize.  The  dignity  of  the  superio» 
Courts  does  not  extend  to  all  sittings  at  Nisi  Prius  or  at  Chambers.; 
Indeed,  it  required  an  Act  of  Parliament  to  enable  the  Judges  to  do  at 
Chambers  many  things  which  otherwise  would  have  to  be  done  by  the 
Court.(a)  In  The  King  v.  Faulkner,  2  C.  M.  &  R.  525^  633,t  Lord, 
Abinger  says:  "A  Judge  of  a  Court  of  record  very  often  is  engaged 
in  the  performance  of  functions  which  are  wholly  unconnected  with  bis, 
power  of  committing :  a  Judge  of  the  Court  of  King's  Bench  who 
grants  a  warrant  at  Chambers  is  protected,  although  he  should  mistake 
his  jurisdiction ;  but  no  one  would  think,  that,  because  he  might  grant. 
a  warrant  on  an  information  laid  before  him^  he  could,  in  his  private 
capacity,  as  a  Judge  of  a  Court  of  record,  punish  any  man  for  a  contempt 
by  fining  him.  I  believe  there  is  no  case  whatever  to  be  found,  where 
such  a  Judge  has  ventured  to  fine  or  imprison  a  person  without  the 
authority  of  the  Court.  Again,  the  Judges  of  the  different  Courts^ 
whilst  discharging  their  judicial  functions,  which  they  have  discharged 
from  very  ancient  times,  separately,  and  in  Chambers,  as  ancillary  tQ 
the  general  business  of  the  Court,  have  never  yet  ventured  to  act  aa 
Courts  of  record,  although  they  are  Judges  of  Courts  of  record :  they 
do  not,  when  they  act  individually,  even  when  they  are  discharging  pari 
of  their  judicial  functions,  assume  to  themselves  the  powers  of  a  Court 
of  record;  which  is  illustrated  by  the  instance  referred  ^o,  that  an  order 
of  the  Judge  at  Chambers  cannot  be  enforced  by  attachment,  but  must 
first  be  made  a  rule  of  Court,  before  there  is  any  contempt  in  violating 
^g-i   it.     That  is  a  strong  instance  to  show  that  a  *man  may  be  acting 

-^  as  a  Judge  of  record^  and  discharging  his  judicial  functions,  wrth- 
out  possessing  the  power  of  committing  for  a  contempt.  It  is  therefore 
by  no  means  a  necessary  inference  to  draw  from  the  privileges  and  ex 

(a)  See  11  G.  4  A  1  W.  4,  o.  70^  i.  4;  and  see  1  A  2  yict»  c,  4d,  i»  L 
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emptioDS  and  rights  of  a  Judge  of  a  Coart  of  record^  to  say,  when  he 
is  acting  as  a  commissioner  under  the  particular  clause  which  defines  his 
duties,  tha;t  he  is  to  possess  the  power  of  committing  for  a  contempt/' 
There  is  no  instance  on  record  of  a  judge  sitting  anjwhere  alone 
assuming  the  right  to  commit  under  a  general  warrant.  In  The  Earl 
of  Shaftesbury's  Case,  6  Howell's  St.  Tr.  1270, 1  Mod.  144,  the  House 
of  Lords  decided  that  they  had  power  to  commit  under  a  general  warrant. 
Bat  the  proceedings  were  subsequently  declared  by  the  House  to  be 
**  derogatory  to  the  authority  of  ParTiament,  and  of  evil  example  and 
precedent  to  posterity,"  and  were  therefore  ordered  to  be  vacated.  The 
power  of  the  House  of  Commons  to  commit  for  contempt  without  show- 
ing on  the  face  of  the  warrant  the  grounds  of  commitment,  was  the  sub- 
ject of  grave  discussion  in  the  case  already  referred  to  of  The  Sheriff 
of  Middlesex.  There  is  no  authority  to  show  that  this  can  be  done, 
except  by  the  House  of  Lords,  the  House  of  Commons,  and  the  superior 
Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  sitting  in  banc. 
The  King  v.  Faulkner  decided  that  a  commissioner  of  bankruptcy  ap- 
pointed under  the  1  &  2  W.  4,  c.  56,  has  no  power,  when  sitting  alone, 
under  the  authority  of  the  7th  section,  to  fine  or  commit  for  a  con- 
tempt. The  Lord  Chancellor  exercised  this  power  in  Dicas's  Case 
(Dicas  V.  Lord  Brougham,  6  C.  &  P.  249  (E.  C.  L.  R.  vol.  25)); 
but  this  objection  was  not  urged.  The  power  of  judges  to  commit  for 
oSences  of  this  sort  has  been  watched  with  extreme  jealousy.  The 
matter  was  very  much  considered  in  Bushell's  Case,  Vaughan  135, 
where  one  Edward  Bushel!,  a  juryman,  was  committed  *for  p^q 
non-payment  of  a  fine  of  40  marks  imposed  upon  him  and  the  ^ 
other  jurors  for  having  ^^  contra  legem  hujus  regni  Anglise,  et  con- 
tra plenam  et  manifestam  evidentiam,  et  contra  directionem  curiae  in 
materia  legis,"  acquitted  certain  persons  charged  with  having,  with  divers 
others,  unlawfully  and  tumultuously  assembled  in  a  certain  street  in 
London  to  the  disturbance  of  the  peace,  and  discharged  on  the  ground 
that  the  warrant  of  commitment  did  not  disclose  circumstances  to  show 
that  the  commitment  was  warranted  by  law, — all  the  Judges  being  of 
opinion  that  the  return  was  insufficient.  That  was  a  case  of  commitment 
by  the  Court  of  Session  of  Oyer  and  Terminer  at  the  Old  Bailey.  Now, 
it  is  clear  that  Courts  of  Oyer  and  Terminer  and  Courts  of  Nisi  Prius 
stand  in  the  same  position  in  this  respect.  The  Lord  Chief  Justice  in 
Bushell's  Case  refers  to  two  cases — viz.  Astwick's  Case,  F.  Moore  839, 
and  Apsley's  Case,  F.  Moore  840,  where  parties  committed  for  contempt 
were  discharged  on  habeas,  and  says  (p.  140) :  '^  In  both  these  cases  no 
inquiry  was  made  or  consideration  had  whether  the  contempts  were  to 
the  law  Court  or  equitable  Court  of  Chancery,  either  was  alike  to  the 
Jadges,  lest  any  man  should  think  a  difference  might  arise  thence.  The 
reason  of  discharging  the  prisoners  upon  those  returns  was,  the  generality 
of  them,  being  for  contempts  to  the  Court,  but  no  particular  of  tho 
contempt  expressed,  whereby  the  King's  Bench  could  judge  whether  it 
were  a  cause  for  commitment  or  not."  The  proceedings  of  a  single 
Judge,  whether  sitting  in  Court  or  at  Chambers,  should  always  be  open 
to  review.  This  has  ever  been  considered  the  undoubted  privilege  of  the 
snitor ;  and  it  in  no  way  derogates  from  the  authority  or  the  dignity  of 
the  Judge.  In  Bacon's  Abridgment,  Courts  (D),  treating  of  the  division 
of  Courts,  and  the  subordination  of  one  Court  to  another,  it  is  said : 
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^^Q-,  "  The  most  *general  division  of  our  Courts  is,  into  such  as  are  of 
-I  record,  or  not :  those  of  record  are  again  divided  into  such  as  are 
supreme,  superior,  or  inferior.  The  supreme  Court  of  this  kingdom  is, 
the  High  Court  of  Parliament,  consisting  of  the  King,  Lords,  and  Com- 
mons, who  are  invested  with  a  kind  of  oranipotency  in  making  new  laws, 
repealing,  and  reviving  old  ones ;  and  it  is  on  the  right  balance  of  these 
three  depends  the  well-being,  and  indeed  the  very  being,  of  our  consti- 
tution. Superior  Courts  of  records  are,  again,  those  that  are  more 
principal  or  less  principal ;  the  more  principal  ones  are,  the  Lords  ^ 
House  in  Parliament,  the  Chancery,  King*s  Bench,  Common  Pleas,  and 
Exchequer;  and,  by  Hale,(a)  such  are  justices  itinerant  ad  communia 
placita  and  ad  placita  forestae.  The  less  principal  ones  are  such  as  are 
held  by  commission  of  gaol  delivery.  Oyer  and  Terminer,  Assize,  Nisi 
Prius,  &c.,  by  custom  or  charter,  as  the  Courts  of  the  counties  palatine 
of  Lancaster,  Chester,  Durham ;  or  by  virtue  of  Acts  of  Parliament 
and  the  King's  commission,  as,  the  Courts  of  sewers,  justices  of  the 
peace,  &c."  Thus,  the  Court  of  Assize  is  placed  on  the  same  footing 
as  the  Court  of  Oyer  and  Terminer,  the  Judge  of  which,  as  being  one 
of  the  less  principal  Courts,  according  to  Bushell's  Case,  Yaughan  140, 
has  not  authority  to  commit  for  contempt  generally,  without  setting  oat 
the  grounds  of  commitment  so  as  to  enable  the  Court  above  to  judge  of 
its  propriety.  Again,  in  Sacon,  tit.  Courts  (D)  3,  it  is  said :  ''  The 
Courts  of  Westminster  are  the  superior  Courts  of  the  kingdom,  and  have 
a  superintendency  over  all  other  Courts  by  prohibition,  if  they  exceed 
their  jurisdiction ;  or  writs  of  error  and  false  judgment  of  their  pro- 
*111  ^^^^^°S^  9  ^°^  everything  is  supposed  to  be  done  within  the  ^juris- 
^  diction  of  the  superior  Courts,  unless  the  contrary  especially  ap- 
pears." Tha(  a  Judge  sitting  at  Nisi  Prius  or  at  the  Assizes  has  not 
all  the  authority  of  a  superior  Court,  is  clear ;  for,  it  is  laid  down  in 
Comyns's  Digest,  Certiorari  (A  1.),  that  a  certiorari  may  be  directed  to 
justices  in  eyre,  or  justices  of  gaol  delivery,  or  of  Oyer  and  Terminer, 
to  remove  a  record  or  proceedings  before  them.  The  case  of  The  King 
V.  Clement,  4  B.  &  Aid.  218  (E.  C.  L.  R.  vol.  6),  which  is  cited  in  the 
judgment  of  the  Court  of  Exchequer  as  an  authority  opposed  to  this 
application,  is  in  reality  a  strong  authority  in  its  favour.  The  warrant, 
which  is  set  out  in  the  report  of  the  motion  to  discharge  Mr.  Clement 
from  the  fine,  11  Price  68,  docs  in  terms  disclose  the  grounds  of  the 
order,  so  that  the  Court  might  judge  of  its  propriety.  The  judgment 
throughout  treats  the  Judges  sitting  under  the  commission  of  gaol 
delivery  at  the  Old  Bailey,  as  an  inferior  tribunal.  [Bvles,  J. — ^Less 
principal.]  Holroyd,  J.,  in  11  Price  85,  referring  to  the  <|uthority  of 
a  Judge  at  Nisi  Prius  to  commit  a  witness  who  in  defiance  of  the  order 
of  the  Court  that  the  witnesses  should  retire,  nevertheless  persists  in 
remaining,  expressly  states  that  the  power  of  a  Judge  so  sitting  is  not 
equal  to  that  of  the  Judges  under  the  commission  then  under  considera- 
tion. [WiLLES,  J. — He  was  speaking  of  a  Judge  sitting  at  Nisi  Prius  at 
W^estminster  or  in  London.  The  justices  of  assize  represent  the  most  an- 
cient and  most  honourable  of  all  Judges, — the  justices  itinerant  or  justices 
in  eire.]  Mr.  Holroyd,  in  his  argument  in  Burdett  v.  Abbot,  14  East  1, 69, 
speaking  of  Bushell's  Case  says :  '^  That  was  a  case  of  a  discharge  by 
the  Court  of  C.  B.  of  a  person  committed  by  a  Court  of  Oyer  and 

(a)  Hftle'a  Anoljiii  of  the  Law,  Zb,  35. 
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Termiiier,  and  not  the  case  of  a  commitment  by  a  Court  of  co-ordinate 
jurisdiction,  snch  as  the  K.  B.  or  Exchequer.  It  was  upon  that  distinc- 
tion that  the  party  was  discharged  from  that  ^commitment,  on  p^^o 
account  of  the  cause  of  the  commitment  not  being  particularly  ^ 
stated,  so  that  the  Court  above  might  judge  whether  it  was  a  sufficient 
cause  for  detaining  the  party.  Bushell's  Case  is  therefore  an  authority 
to  show,  that,  where  the  cause  of  commitment  can  be  judged  of,  as  by  a 
superior  Court,  it  ought  to  be  stated ;  and  that,  if  a  sufficient  cause  be 
not  shown,  the  Court  which  has  power  to  judge  of  it  will  discharge  the 
party.  There  are  cases  in  Moore  (Astwick's  Case,  Moore  839,  and  ' 
Apsley's  Case,  Moore  840)  of  commitments  by  the  Court  of  Chancery 
not  stating  for  what  cause,  and,  on  the  prisoner's  being  brought  up  by 
habeas  corpus,  this  Court,  it  is  said  in  Bushell's  Case,  would  not  inquire 
whether  the  commitments  were  on  the  equity  or  law  side,  but  discharged 
the  prisoner  in  either  case  alike.  It  is  not,  however,  clear  whether 
such  commitments  might  not  have  been  considered  at  that  period  as 
made  by  a  Court  not  of  co-ordinate  jurisdiction,  which  might  be  a 
reason  for  discharging  the  prisoners  where  no  sufficient  cause  appeared : 
for,  where  it  was  shown  that  the  cause  of  commitment  was  for  disobey- 
ing a  decree,  the  discharge  was  refused."(a)  Lord  Ellenborough  here 
interposed,  saying, — '^  Before  you  quit  Bushell's  Case,  I  wish  you  to 
advert  to  what  Lord  Chief  Justice  Yanghan  there  says  (Yaughan 
137),  that  the  cause  of  commitment  ought  to  appear  to  the  Court 
before  whom  the  commitment  is  returned  as  clearly  as  it  appeared 
to  the  Court  who  made  the  commitment.  Is  not  that  laid  down 
generally,  or  is  it  confined  to  commitments  by  inferior  Courts?" 
To  which  Mr.  Holroyd  replies :  "  He  appears  to  lay  it  down  generally : 
and  that  is  material  in  the  consideration  of  the  manner  in  which 
the  cause  of  commitment  is  stated  in  the  Speaker's  warrant  in  this 
^case."  Again,  at  p.  72,  the  learned  counsel  says :  "  Nothing  can  r^-to 
be  implied  in  favodr  of  a  warrant  of  commitment  not  issuing  espe-  *- 
cially  from  a  Court  of  record,  which  is  not  stated  in  the  warrant  itself. 
The  opinion  of  Lord  Chief  Justice  Yaughan  in  Bushell's  Case  is  most 
precise  to  this  point.  ^  The  writ  of  habeas  corpus  (he  says)  is  now  tho 
most  usual  remedy  by  which  a  man  is  restored  again  to  his  liberty,  if 
he  have  against  law  been  deprived  of  it.  Wherefore  the  writ  commands 
the  day  and  the  cause  of  the  caption  and  detaining  of  the  prisoner  to 
be  certified  upon  the  return ;  which  if  not  done,  the  Court  cannot  pos- 
sibly judge  whether  the  cause  of  commitment  and  detainer  is  according 
to  law  or  against  it.  Therefore  the  cause  of  commitment  ought  by  the 
return  to  appear  as  epeeifically  and  certainly  to  the  judges  of  the  return^ 
at  it  did  appear  to  the  Court  or  person  authorized  to  commit :  else  the 
return  is  insufficient^  &c."  Lord  Ellenborough  again  interposes,  and 
observes, — "  Every  person  must  have  great  respect  for  the  Lord  Chief 
Justice  Yanghan,  on  account  of  his  public  virtues :  but,  how  can  that 
doctrine  of  his,  in  its  full  latitude,  stand  with  the  cases  which  have  been 
decided  upon  the  habeas  corpus  writ?"  Holroyd  proceeded:  '^It  may, 
whea  taken  with  the  exceptions  which  he  afterwards  notices,  of  general 
commitments  for  treason  or  felony,  which  are  admitted  to  be  good :  but 
these,  he  observes,  are  not  like  the  cases  then  under  his  consideration, 
▼iz«)  cases  of  commitments  for  contempts, — '  for,  upon  a  general  com- 

<«)  Be  i^Ueo,  eited  in  Apslej's  Caie,  F.  Moore  840. 
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mitment  for  treafioa  or  felony,  the  prisoner  (the  cause  appei^ing)  may 
press  for  his  trial,  which  ought  not  to  be  denied  or  delayed ;  and,  upon 
his  indictment  and  trial,  the  particular  cause  of  his  imprisonment  must 
appear ;  which  proving  no  treason  or  felony,  the  prisoner  shall  have  the 
benefit  of  it.  But,  in  this  case, — t.  e.,  of  a  commitment  of  a  juryman 
*141   ^^^  ^  contempt  *in  acquitting  persons  indicted,  against  evidence 

J  and  the  direction  of  the  Court, — though  the  evidence  given  were 
not  full  nor  manifest  against  the  persons  indicted,  but  such  as  the  jury 
upon  it  ought  to  have  acquitted  those  indicted,  the  prisoner  shall  never 
have  any  benefit  of  it,  but  must  continue  in  prison  when  remanded,  until 
he  hath  paid  that  fine  unjustly  imposed  upon  him,  which  was  the  whole 
end  of  his  imprisonment.' ''  There  is  nothing,  it  is  submitted,  in  Lord 
Ellenborough's  observations  in  that  case  to  cast  the  slightest  doubt  or 
discredit  upon  Bushell's  Case.  In  the  case  of  the  Sheriff  of  Middlesex, 
11  Ad.  &  E.  273  (E.  C.  L.  R.  vol.  39),— Where  the  sherifiF  had  been 
committed  under  a  warrant  of  the  Speaker  of  the  House  of  Commons 
for  ^^  having  been  guilty  of  a  contempt  and  breach  of  the  privileges  of 
this  House," — Lord  Denman  says  (p.  291,  292),  ^^  On  the  motion  for  a 
habeas  corpus,  there  must  be  an  affidavit  from  the  party  applying ;  but 
the  return,  if  it  discloses  a  sufficient  answer,  puts  an  end  to  the  case : 
and  I  think  the  production  of  a  good  warrant  is  a  sufficient  answer. 
Seeing  that,  we  cannot  go  into  the  question  of  contempt  on  affidavit, 
nor  discuss  the  motives  which  may  be  alleged.  Indeed  (as  the  Courts 
have  said  in  some  of  the  cases),  it  would  be  unseemly  to  suspect  that  a 
body  acting  under  such  sanctions  as  a  House  of  Parliament  would,  in 
making  its  warrant,  suppress  facts  which,  if  disclosed,  might  entitle  the 
person  committed  to  his  liberty.  If  they  ever  did  so  act,  I  am  per- 
suaded that,  on  further  consideration,  they  would  repudiate  such  a  course 
of  proceeding.  What  injustice  might  not  have  been  committed  by  the 
ordinary  Courts  in  past  times,  if  such  a  course  had  been  recognised ! 
as,  for  instance,  if  the  Recorder  of  London,  in  Bushell's  Case,  had  in 
the  warrant  of  commitment  suppressed  the  fact  that  the  jurymen  were 
imprisoned  for  returning  a  verdict  of  acquittal.  I  am  certain  that 
*1  ^1   *^^^^  ^^^^  never  become  the  practice  of  any  body  of  men  amena- 

^  ble  to  public  opinion."  In  Cbambers^s  Case,  Cro.  Car.  133,  the 
prisonqr  was  committed  '^  for  insolent  behaviour  and  toorda  spoken  at 
the  council  table ;"  and  ^*  because  it  was  not  mentioned  what  the  worda 
were,  so  as  the  Court  might  adjudge  of  them,"  the  return  was  held  insuffi- 
cient. [Byles,  J. — That  was  more  like  a  secretary  of  state's  warrant.] 
In  The  Earl  of  Shaftesbury's  Case,  1  Mod.  144,  1  Freem.  453,  3  Keb. 
792,  2  Show.  336,  where  the  return  to  the  habeas  stated  that  tho  Earl 
was  committed  by  the  House  of  Lords  ^^  for  a  high  contempt  against 
the  house,"  Sir  T.  Jones  said  (1  Mod.  157),  that  '^  such  a  return  made 
by  an  ordinary  Court  of  justice  would  have  been  ill  and  uncertain ;  but 
the  case  is  different  when  it  comes  from  this  high  Court,  to  which  so 
great  respect  hath  been  paid  by  our  predecessors  that  they  deferred  the 
determination  of  doubts  conceived  in  an  Act  of  Parliament  until  they  had 
received  the  advice  of  the  Lords  in  Parliament.  But  now.,  instead  thereof, 
it  is  demanded  of  us  to  control  the  judgment  of  all  the  peers  given  on  a 
member  of  their  own  house,  and  during  the  continuance  of  the  session.  The 
cases  where  the  Courts  of  Westminster  have  taken  cognisance  of  privilege 
difi'er  from  this  case ;  for,  in  those,  it  was  only  an  incident  to  a  case  before 
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them,  vhieh  vas  of  their  oogBisaivoe :  but  tbe  direct  point  of  the  luatter 
DOW  is  die  judgment  of  the  Lords.  The  course  of  all  Ooarts  ought  to 
be  considered;  for  that  ja  the  Uw  of  the  Comt:  Lane's  Case,  2  Oo. 
Bep.  16.  And  it  hath  not  been  affirmed  that  the  usage  of  the  Hoase 
of  Lords  hath  been  to  express  the  matter  more  punctaany  on  commit* 
m6nts  for  contempts ;  and  therefore  I  shall  take  it  to  be  according  to 
the  coarse  of  Parliament.  4  Inrt.  50,  it  is  said  that  the  Judges  are 
assistants  to  the  Lords,  to  inform  them  of  the  common  law ;  but  thejr 
ought  not  to  judge  of  '''any  law,  custom,  or  usa^  of  Parliament."  ^^^» 
And  Wylde,  J.,  said :  *^  The  return,  no  doubt,  is  illegal :  but  the   ^ 

Question  is  on  a  point  of  jurisdiction,  whether  it  may  be  examined  here. 
'his  Coart  cannot  intermeddle  with  the  transactions  of  the  High  Court 
of  Peers  in  Parliament  during  the  session  which  is  not  determined ;  and 
therefore  the  certainty  or  uncertainty  of  the  return  is  not  material,  for 
it  is  not  examinable  here :  but,  if  the  session  had  been  determined,  I 
should  have  been  of  opinion  that  he  ought  to  be  discharged."    In  The 
King  V.  Dagger,  6  B.  &  Aid.  791  (E.  C.  L.  R.  yoL  7),  1  D.  4  ».  160 
(E.  C.  L.  B.  Tol.  16),  a  warrant  issued  in  pursuance  of  a  writ  de  con- 
tamace  capiendo  stated  that  the  defendant  was  attached  for  non-payment 
of  costs  in  a  cause  of  appeal  and  complaint  of  nullity  lately  depending 
ia  the  Arches  Court  of  Canterbury;  and  it  was  held  that  the  warrant 
was  insufficient,  in  not  stating  with  certainty  the  nature  of  the  cause,. 
so  as  to  show  that  it  was  one  apparently  within  the  jurisdiction  of  tfaa 
Ecclesiastical  Court.     In  the  jadgments  of  the  several  Judges  in  How- 
ard V.  Gossett  and  Oossett  v.  Howard,  10  Q;  R  869,  411  (B.  C.  L.  IL 
Tol.  59),  no  distinction  i$  made  between  superior  Courts  of  a  more  or 
less  principsd  degree;  the  Courts  at  Westminster  only  are  evidently 
alluded  to.    At  pp.  880,  881,  <3oleridge,  J.,  says :  ^  I  pass  on  to  the* 
second  answer, — that,  with  regard  to  the  transcendent  powers  of  the 
house,  and  its  identity  with  the  people  at  large,  and  out  of  respeet  to 
its  great  dignity,  the  warrants  which  it  issues  are  not  to  be  dealt 
with  as  those  which  proceed  from  tribunals  eo-ordinate  with  wjar- 
selves,  or  inferior,    I  cannot  admit  that  the  degree  of  atrietnesa  im. 
which  formal  accuracy  is  to  be  required  in  warrants  has  been  mea* 
sored,  or  ought  to  be,  by  the  dignity  of  the  Courts  from  which  they 
issue.    Expmence  has  shown  that  the  liberty  of  the  subject,  with  whieli 
we  are  intrusted,  is  involved  in  the  accuracy  in  point  of  form  of  l^al. 
^proceedings.    For  that  reason  accuracy  is  required ;  and  in  that  r^c^^r 
^ew  of  it,  it  is  no  paradox  to  say  that  form  becomes  substance.  ■- 
The  more  powerful  therefore  the  source,  and  the  higher  in  point  of  rank,, 
the  more  strictness  ought  we  to  show,  the  more  accuracy  might  reason-^ 
ably  be  required*    From  the  wide  ext^^t  of  jurisdiction,  indeed,  in  the 
one  case,  and  its  narrowness  in  the  oUier,  a  different  rule  of  intendment 
exbts :  but,  with  this  qualification,  the  rule  is  as  I  have  stated.     And, 
as  it  is  no  breach  of  respect  to  suppose  that  the  highest  functionary  o£ 
the  moat  exalted,  court  may  improvidently  err  in  point  ef  form,  however 
honest  his  intention,  and  aa  the  most  nuschievous  results  might  flow  to 
the  individual  or  to  posterity  if  the  inaccuracy  were  allowed  to  pass  into 
a  precedent,  the  more  mischievous  in  proportion  to  the  greater  power 
of  the  Courty  it  is  no  breach  <^  respect,  but  a  bounden  duty,  respectfully 
to  set  such  erroneous  proceedings  aside."  And  at  p.  407,  L(Hrd  Denmaa 
c.  B.  N.  8*,  VOli.  lu— 8 
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Bays : — '^  At  common  lav,  every  warrant  must  speak  for  itself,  and  must 
show  two  things,  a  good  cause  for  depriving  the  party  named  of  his 
liberty,  and  some  lawful  period  for  his  coufinement.  '  The  warrant,' 
says  Lord  Coke,  2  Inst.  52,  ^  containing  a  lawful  cause,  ought  to  have  a 
lawful  conclusjlon/  This  is  repeated  by  Lord  Hale  (a)  and  all  the  text 
writers ;  and  it  is  well  established  by  numerous  authorities.  Lord  Chief 
Justice  Holt  asserted  this  principle  in  Bracy's  Case,  1  Ld.  Raym.  99, 
Comb.  390,  6  Mod.  308  (Bracey  v.  Harris) :  so  did  Lord  Ellenborough 
in  Ex  parte  Goff,  3  M.  &  Selw.  203 ;  the  whole  Court,  in  Lord  Tenter- 
den's  time,  in  Groome  v.  Forester,  5  M.  &  Selw.  314 ;  and  the  Court  of 
Exchequer  in  Daniell  v.  Phillips,  1  C.  M.  &  R.  662,t  5  Tyrwh.  293. 
*181         ^^^  last-mentioned  case,  Parke,  B.  (1  *C.  M.  k  R.  673t),  ex- 

^  presses  himself  in  the  very  words  of  Chief  Justice  Holt, — '  The 
cause  of  commitment  ought  to  be  certainly  stated,  to  the  end  that  the 
party  may  know  for  what  he  suffers,  and  how  he  may  regain  his  liberty.' 
The  learned  Baron  proceeds, — *•  And,  if  it  be  not,  it  is  not  only  a  ground 
for  discharging  the  party,  but  the  warrant  is  void,  and  no  justification 
in  an  action  of  false  imprisonment.'  "  In  Wickes  v.  Clutterbuck,  2 
Bingh.  483,  492  (E.  C.  L.  R.  vol.  9),  10  J.  B.  Moore,  63  (E.  C.  L.  R. 
vol.  17),  Best,  C.  J.,  says : — "  A  man  is  not  to  be  deprived  of  his  liberty 
by  a  warrant  which  only  shows  that  he  has  committed  a  trespass  by 
fishing  where  he  had  no  right  to  fish.  Hawkins,  in  his  Pleas  of  the 
Crown,  a  book  of  great  authority  (book  ii.  c.  16,  s.  15),  says  that  the 
offence  ought  to  be  set  forth  with  convenient  certainty,  otherwise  the 
officer  is  not  punishable  for  suffering  the  party  to  escape;  and  the 
Court  before  whom  he  is  brought  by  habeas  corpus  ought  to  discharge 
or  bail  him.  A  man  cannot  be  legally  imprisoned  whom  it  is  the  duty 
of  a  Court  to  discharge,  and  who  may  escape  with  impunity :  such 
imperfect  warrants  provoke  resistance  to  the  officers  who  are  charged 
to  execute  them."  This  is  perhaps  of  all  cases  one  which  most  impera- 
tively requires  that  the  circumstances  should  fully  appear.  The  witness, 
who  is  not  allowed  the  assistance  of  counsel  (Doe  d.  Rowcliffe  t^.  The 
Earl  of  Egremontf  2  M.  &  Rob.  386),  is  himself  the  judge  of  the  effect 
which  his  answer  to  the  question  put  to  him  may  have :  Cates  v.  Hard- 
acre,  3  Taunt.  424.  In  Fisher  v.  Ronalds,  12  C.  B.  763  (E.  C.  L.  R. 
vol.  74),  where  the  question  was  as  to  a  witness's  right  to  decline  to 
answer  a  question,  on  the  ground  that  it  might  have  a  tendency  to  render 
him  amenable  to  a  criminal  charge,  it  was  suggested  by  counsel  ^Uhat 
the  Judge  is  to  exercise  his  discretion  as  to  whether  or  not  the  claim  of 
privilege  is  well  founded."  To  which  Maule,  J.,  answers, — "  No :  it  is 
^-iM   the  witness  who  is  to  exercise  his  ^discretion,  not  the  Judge.  The 

^  witness  might  be  asked  *  Were  you  in  London  on  such  a  day  V 
and,  though  apparently  a  very  simple  question,  he  might  have  good 
reason  to  object  to  answer  it,  knowing  that,  if  he  admitted  that  he  was 
in  London  on  that  day,  his  admission  might  complete  a  chain  of  evi- 
dence against  him  which  would  lead  to  his  conviction.  It  is  impossible 
that  the  Judge  can  know  anything  about  that.  The  privilege  would  be 
worthless,  if  the  witness  were  required  to  point  out  how  his  answer 
would  tend  to  criminate  him."  Whereupon  the  counsel  remarked,  *'If 
the  rule  upon  this  subject  is  to  be  so  much  relaxed  as  is  suggested,  it 
will  be  impossible  in  many  cases  to  get  evidence  at  all.     The  party  has 

(a)  Hale  P.  C.  584 ;  Uawk.  P.  C.  Book  2,  o.  16,  p.  337. 

[     . 
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no  remedy  against  the  witness  for  refusing  to  answer  ;  and  the  Court, 
it  seems,  is  bound  by  his  statement  that  the  question  places  him  in 
danger  of  criminating  himself.*'  Maule,  J.,  adds:  "The  rule  is  of 
considerable  antiquity;  and  I  am  not  aware  that  any  great  practical 
inconvenience  has  been  found  to  result  from  it.  I  think  you  must  contend 
here  that  the  witness's  answer  could  not  possibly  place  him  in  jeopardy, 
before  you  can  say  that  the  Judge  was  wrong  in  refusing  to  compel  him 
to  dve  it."  And,  in  giving  judgment  the  same  learned  Judge  says : 
'*We  need  not  decide  upon  the  present  occasion  that  the  statement  of  ^ 
tbe  witness  is  conclusive,  though  I  think  the  Judge  is  bound  by  the  *" 
witness's  oath ;  otherwise,  you  might  exhaust  all  possibilities  consistent 
with  a  man's  innocence,  and  so  convict  him  even  of  murder.  The  ques- 
tion here  put  is  just  one  of  the  questions  which  would  necessarily  have 
been  asked  on  an  indictment  against  the  witness  for  keeping  a  gambling- 
house.  I  think  it  is  impossible  to  put  a  case  of  the  more  proper  appli- 
cation of  the  rule  which  protects  a  witness  from  criminating  himself." 
In  Adams  v,  Lloyd,  3  Hurlst.  &  N.  *351,t  which  was  the  case  of  p^oQ 
a  motion  for  interrogatories  under  the  51st  section  of  the  Com-  *- 
mon  Law  Procedure  Act,  1854,  Pollock,  G.  B.,  says :  "  There  are  some 
analogous  cases  in  the  law  which  furnish  us  with  assistance  on  the 
present  occasion,  and  all  of  which  point  to  the  same  conclusion.  One 
is  that  of  a  witness  who  protects  himself  from  answering  a  question 
tending  to  criminate  himself :  and  certainly  I  have  always  thought  that 
the  law  on  that  subject  was  correctly  stated  by  Maule,  J.,  in  the  case 
of  Fisher  v.  Ronalds."  The  language  of  Lord  Denman  in  Green  v« 
Elgie,  6  Q.  B.  99,  112  (E.  C.  L.  R.  vol.  48),  and  that  of  Littledale,  J., 
and  Parke,  J.,  in  Ex  parte  Leake,  9  B.  &  C.  284  (E.  C.  L.  R.  vol.  17) ; 
3  Y.  &  J.  46,t  are  strong  to  show  that  the  particular  question  or  ques- 
tions should  have  been  set  out  in  the  warrant,  in  order  that  the  Court 
might  judge  whether  or  not  they  were  proper.  The  observations  of 
Parke,  B.,  in  Harrison  t;.  Wright,  13  M.  &  W.  816, t  are  to  the  same 
effect.  And  in  Christie  v.  Unwin,  11  Ad.  &  E.  373,  379  (B.  C.  L.  R. 
vol.  89),  Coleridge,  J.,  distinctly  lays  it  down,  that,  by  whomsoever  the 
order  is  made,  ^^  the  facts  which  gave  the  authority  must  be  stated.' 

The  Judges  sit  at  the  assizes  under  five  several  commissions,  viz.  1. 
the  commission  of  the  peace,  2.  a  commission  of  oyer  and  terminer,  3. 
a  commission  of  general  gaol  delivery,  4.  a  commbsion  of  assize,  and 
5.  a  commission  of  nisi  prius :  see  4  xnst.  158  et  seq. ;  3  Bl.  Comm  60. 
In  Bullock  V.  Parsons,  2  Salk.  454,  Holt,  C.  J.,  says :  ^'  The  authority 
of  tbe  Judge  of  Nisi  Prius  is  not  by  the  distringas,  but  by  the  commis- 
sion of  assize ;  for,  it  is  the  13  ^.  1,  c.  30,  which  gives  the  trial  by  nisi 
prius ;  and  by  that  statute  the  trial  by  nisi  prius  is  given  before  justices 
of  assize."  Blackstone,  speaking  of  the  Courts  of  Assize  and  Nisi 
Prius, — 3  Bl.  Comm.  58, — says:  ^'I  must  also  mention  an  eleventh 
species  of  Courts,  of  general  jurisdiction  and  use,  which  *are  de-  r^coi  * 
rived  out  of  and  act  as  auxiliaried  to  the  foregoing :  I  mean  the  *- 
Courts  of  Assize  and  Nisi  Prius.  These  are  composed  of  two  or  more 
commissioners,  who  are  twice  in  every  year  sent  by  the  King's  special 
commission  all  round  the  kingdom  (except  London  and  Middlesex,  &c.), 
to  try  by  a  jury  of  the  respective  counties  the  truth  of  such  matters  of 
fact  as  are  then  under  dispute  in  the  Courts  of  Wesminster  Hall.  These 
judges  of  assize  came  into  use  in  the  room  of  the  ancient  justices  in 
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6yre,  justiciarii  in  itinere,  who  wer^  regularly  established,  if  not  first 
appointed,  by  the  Parliament  of  Northampton,  A.  i).  1176,  22  H.  2, 
Tfitn  a  delegated  power  from  the  King's  Great  Conrt^  or  Aula  Regia^ 
being  looked  upon  as  members  thereof;  and  they  afterwards  made  the 
circuit  round  the  kingdom  once  in  seven  years,  for  the  purpose  of  trying 
causes.  They  were  afterwards  directed  by  Magna  Charta,  c.  12,  to  be 
flent  into  every  county  once  a  year,  to  take  (or  receive  the  verdict  of 
the  jurors  or  recognitors  in  certain  actions,  then  called)  recognitions  or 
assizes ;  the  most  difficult  of  which  they  are  directed  to  adjourn  into 
the  Court  of  Common  Pleas,  to  be  there  determined.  The  itinerant 
'justices  were  sometimes  mere  justices  of  assize  or  of  dower,  or  of  gaol 
delivery,  and  the  like ;  and  they  had  sometimes  a  more  general  com- 
mission, to  determine  all  manner  of  causes,  being  constituted  justiciarii 
ad  omnia  placita :  but  the  present  justices  of  assize  and  nisi  prius  are 
more  immediately  derived  from  the  statute  of  Westm.  2,  13  E.  1,  c.  30, 
which  directs  them  to  be  assigned  out  of  the  King's  sworn  justices, 
associating  to  themselves  one  or  two  discreet  knights  of  each  county. 
JSy  statute  27  E.  1,  c.  4  (explained  by  12  E.  2,  c.  3),  assizes  and  inquests 
were  allowed  to  be  taken  before  any  one  justice  of  th«  Court  in  which 
^Qo-1  the  plea  was  brought,  associating  to  him  one  knight  or  other  ^ap» 
^  proved  man  of  the  county.  And,  lastly,  by  statute  14  E.  3,  c. 
16,  inquests  of  nisi  prius  may  be  taken  before  any  justice  of  either 
bench  (though  the  plea  be  not  depending  in  his  own  Court),  or  before 
the  Chief  Baron  x)f  the  Exchequer,  if  he  be  a  man  of  law :  or,  other- 
wise, before  the  justices  of  assize,  so  that  one  of  such  justices  be  a 
Judge  of  the  King's  Sench  or  Common  Pleas,  or  the  King's  Serjeant 
iBWorn."  The  Courts  at  Westminster  had  no  control  over  the  justiciarii 
in  itinere.  In  4  Inst.  184,  it  is  said:  "Their  authority  was  by  the 
icing's  writ  in  nature  of  a  commission;  they  had  jurisdiction  of  all 
pleas  of  the  Crown,  and  of  all  actions  real,  personal,  and  mixed :  they 
road  from  seven  years  to  seven  years  (but  now  by  the  statute  of  27  H. 
8,  c.  24,  all  justices  in  eire  must  be  by  letters  patent  under  the  great 
Beal).  In  what  county  soever  they  came,  all  other  Courts  during  the 
eire  ceased,  and  all  those  pleas  in  that  county,  or  rising  there  before 
any  other,  the  justices  in  eire  might  proceed  upon  as  the  others  might 
iiave  done.  For  example,  a  writ  was  directed  to  the  justices  of  the 
'Common  Pleas  to  adjourn  and  send  all  the  pleas  of  that  county  which 
were  in  the  Court  of  Common  Pleas  before  the  justices  in  eire,  to  be 
determined  before  them,  &c.  And,  if  judgment  had  been  within  that 
county,  the  justices  in  eire  might  award  execution  without  a  scire  fae.** 

gViLLES,  J.,  referred  to  27  Ass.  pi.  1, — "  En  Surrey,  &  Kingston,  en 
anke  le  Boy,  devant  Sharde,(a)  fuit  present^  escapement  de  laron% 
nient  oontristeant  le  statute  que  done  que  tiel  choses  ne  serront  pas  pre* 
'sent^s  tanque  en  eire,  les  parties  fueront  mis  i,  reason,  car  Shard,  dit 
que  cest  place  est  eire,  et  pluis  haute  que  eire,  car  si  eire  fuit  ass.  en  an 
niAon  countie,  et  Sanke  le  Roy  vcign.  en  eel  countie,  I'eire  cessera,'* 
J  *&c.]  In  Comyn's  Digest,  Courts  (B.  1),  it  is  said :  "  B.  R.  is 
Btiperior  to  justices  in  eyre :  4  Inst.  78.  The  justices  of  B.  R.  are  the 
sovereign  justices  of  oyer  and  terminer,  gaol  delivery,  and  of  the  peace^ 
ifcc,  within  the  realm :  4  Inst.  73.  They  are  the  sovereign  coroners 
irithin  the  realm.    And  therefore,  if  B.  R.  sits  in  anj  county,  the 

(o)  John  de  Shardelow. 
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aathority  of  justices  in  eyre,  or  other  justices  of  oyer  and  terminer, 
giol  delivery^  &c.,  in  the  same  county,  ceases  immediately."  In  Thom- 
iJDSon's  Case,  12  Go«  Rep.  104,  a  return  to  a  habeas  corpus  stated 
'^  quod  infra  vocat'  Theodore  Thomlinson  ante  advent'  istius  brevis  capt' 
fuit  et  custodisB  meae  commiss.  ex  eo  quod  dictus  Theodorus  Thomlinson 
vinculo  sacramenti  coram  judice  Admiralitatis  Anclise  astrictus  ad  re- 
spondend'  quibusdam  articulis  contra  eum  in  dicta  cur.  dat.,  &c.,  sub 
poena  quinque  librarum,  &c.,  contumaciter  examen  suum  subire  recusa- 
vit.  Idcirca,  &c."  And  it  was  resolved  by  the  Court ''  that  the  return 
above  mentioned  was  insufficient,  as  being  too  general,  because  it  is  not 
specified  for  what  cause  or  matter  Thomlinson  was  examined,  so  as  it 
might  appear  that  the  interrogatories  were  of  such  things  as  were  within 
their  jurisdiction,  and  that  the  party  ought  by  law  to  answer  upon  hia 
oath;  for  otherwise  he  might  very  well  refuse."  [Willes,  J, — Justices 
in  eire  are  certainly  now  among  the  more  principal  superior  Courts.! 
The  King  i;.  Jolliffe,  4  T.  R.  285,  and  The  King  v.  Read,  16  East  404, 
regard  being  had  to  the  questions  there  before  the  Court,  are  authorities 
to  8how  that  the  Judges  of  assize,  though  their  authority  emanates  from 
the  Court  above,  are  not  of  equal  dignity  with  it. 

Then,  as  to  the  warrant  itself.  It  does  not  show  what  was  the  nature 
or  description  of  the  Court  to  which  the  alleged  contempt  was  shown ; 
neither  is  it  stated  that  the  question  which  Mr.  Fernandez  refused 
*to  answer  was  one  which  was  material  to  the  issue :  nor  is  it  even  p^o^ 
stated  that  any  jury  had  been  sworn.  The  Judges  of  assize  have  ^ 
but  a  limited  jurisdiction,  terminating  at  the  end  of  the  assizes,  as  the 
jurisdiction  of  the  Houses  of  Lords  and  Commons  terminates  with  the 
session.  [Erle,  C.  J. — The  commission  of  assize  does  not  expire  until 
a  new  one  issues :  and  we  know  that  this  particular  commission  has  not 
yet  been  superseded  by  a  new  one.]  The  commitment  is  for  six  months : 
the  authority  might  expire  before  the  lapse  of  that  period.  [Erle,  C» 
J. — Formerly  the  Judges  held  their  offices  only  during  the  pleasure  of 
the  Crown.  Could  it  therefore  be  said  that  they  had  no  power  to  com- 
mit for  a  definite  period,  because  their  authority  might  in  the  mean  time 
have  been  withdrawn?]  Further,  Mr.  Fernandez  stands  committed 
until  he  pays  a  fine  of  500!.,  without  any  reference  to  his  ability  to  pay 
that  sum.    That  may  amount  to  an  incarceration  for  the  rest  of  his  life. 

BSrle,  C.  J. — Toa  had  better  keep  that  for  the  consideration  of  the 
arons  of  the  Exchequer.]  The  warrant  should  be  so  framed  as  to 
show  upon  the  face  of  it  the  grounds  upon  which  the  conviction  pro- 
ceeded. [Erlb,  C.  J. — Do  yon  think  it  is  convenient  or  reasonable 
that  a  commitment  by  two  Judges  at  the  assizes  should  be  subject  to 
review  before  every  single  Judge  in  succession  ?]  It  is  a  still  greater 
inconvenience  that  a  man  should  be  detained  in  prison  without  the 
power  of  having  the  propriety  of  his  commitment  considered  by  a  Court 
of  appeal.  [Erle,  C.  J. — Can  there  be  a  doubt  that  the  power  to  com- 
mit which  has  been  exercised  does  exist  in  point  of  law?]  It  is  & 
power  whose  exercise  has  always  been  watched  with  the  most  scrupulous 
jealousy. 

The  Court  will  not  fail  to  remember,  that,  in  upholding  the  legality 
of  the  course  pursued  by  the  learned  Judge  upon  this  occasion,  thej 
win  be  in  effect  ^asserting  their  own  personal  dignity  and  autho-  r^gtf 
rity,  and  therefore  that  it  behoves  them  strenuously  to  guard  their  ■- 
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minds  from  that  bias  which  it  is  almost  impossible  under  such  circnm- 
stances  altogether  to  avoid. 

The  Court  intimated  that  their  decision  would  be  given  on  the  mor- 
row. Cur.  adv.  vult 

Erlb,  C.  J. — In  this  case  a  motion  has  been  made  by  Mr.  Bovtll  for 
a  writ  of  habeas  corpus  ad  subjiciendum  to  bring  up  the  body  of  Mr. 
Fernandez,  a  prisoner  in  York  Castle  under  a  warrant  of  commitment 
of  the  Judge  who  presided  at  the  last  assizes  at  York,  on  the  ground 
that  his  commitment  and  detention  under  that  warrant  were  unlawful. 

It  appears  by  the  warrant  under  which  this  gentleman  is  incarcerated, 
that  he  was  called  as  a  witness  for  the  Crown  upon  the  trial  of  an  in- 
formation against  one  John  Barf  Charlesworth  for  bribery  alleged  to 
have  been  committed  by  him  on  the  election  of  a  burgess  to  serve  in 
Parliament  for  the  borough  of  Wakefield ;  that  a  question  which  was 
adjudged  to  be  a  lawful  question  was  put  to  him  as  such  witness,  and  he 
refused  to  answer  it,  and  persisted  in  such  refusal ;  and  that  thereupon 
the  Judge  adjudged  him  guilty  of  a  contempt  of  Court,  and  accordingly 
committed  him  to  York  Castle  for  six  months,  and  further  adjudged  that 
he  should  pay  a  fine  of  600L  to  the  Queen. 

It  appears  to  me,  upon  the  best  consideration  that  I  can  bring  to  bear 
upon  the  case,  that  the  warrant  was  made  by  a  competent  tribunal,  in 
respect  of  a  matter  within  its  jurisdiction,  and  that  it  is  good  upon  the 
face  of  it.  We  are  not  a  Court  of  review  or  a  Court  of  app($al.  If 
Mr.  Fernandez  feels  himself  aggrieved  by  the  course  which  has  been 
*26T  P^^®^^^>  ^®  ^V  petition  *the  Sovereign  for  relief:  but  we  have 
-^  no  power  to  question  the  propriety  of  what  has  been  done. 

In  order  to  sustain  his  motion,  Mr.  Bavill  admits  that  he  must  show 
the  warrant  of  commitment  to  be  void.  The  ground  upon  which  he 
seeks  to  establish  the  affirmative  of  that  proposition,  is,  that  the  warrant 
does  not  set  out  what  the  question  was  which  Mr.  Fernandez  refused  to 
answer, — that  it  does  not  set  out  the  evidence  or  the  grounds  upon 
which  the  learned  Judge  came  to  the  conclusion  he  did.  Whether  that 
could  be  required  of  a  commitment  by  any  Court,  it  is  unnecessary  tc 
decide.  If  the  Court  of  Assize  is  a  *' superior  Court,"  the  objection 
fails ;  for,  it  is  as  clear  and  certain  as  anything  can  be,  that  a  superior 
Court  may  adjudge  a  man  to  be  guilty  of  a  contempt,  and  may  imprison 
him  for  such  contempt,  without  setting  forth  on  the  face  of  the  warrant 
of  commitment  the  grounds  upon  which  its  adjudication  proceeded.  This 
matter  was  very  learnedly  and  elaborately  discussed  in  the  case  of  Burdett 
V.  Abbot,  14  East  1,  in  the  Court  of  King's  Bench.  It  was  again  elabo- 
rately argued  before  the  House  of  Lords  in  the  same  case  (5  Dow  199)  : 
and,  although  the  question  there  turned  upon  the  validity  of  the  warrant 
^  of  the  Speaker  of  the  House  of  Commons,  the  House  of  Lords  put  to  the 
Judges  the  question  whether  a  general  warrant  adjudicating  a  party 
guilty  of  contempt,  without  setting  out  the  evidence,  made  by  one  of 
the  superior  Courts  of  Westminster,  would  be  treated  as  void  by  ano- 
ther of  the  superior  Courts ;  and  the  Judges  unanimously  answered  that 
it  would  not ;  and  the  House  of  Lords  unanimously  adopted  that  con- 
clusion. The  same  question  was  again  the  subject  of  extreme  discus- 
sion in  the  case  of  The  Sheriff  of  Middlesex,  11  Ad.  &  £.  273  (E.  C. 
L.  R.  vol.  89) ;  and  the  right  and  power  of  a  Court  of  superior  juris- 
diction to  issue  a  warrant  of  commitment  in  such  form  as  it  should  think 
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fit  was  "^once  more  discussed  by  the  Court  of  Queen's  Btnch  in  r^qj 
the  case  of  Howard  v.  Gossett,  10  Q.  B.  369  (E.  C.  L.  R.  vol.  69).  l  "' 
The  pas^sage  in  the  judgment  of  Mr.  Justice  Coleridge  in  that  case  upon 
which  Mr.  BovUl  relied  for  the  purpose  of  showing  that  everything 
done  by  a  single  Judge  sitting  at  nisi  prius  may  be  the  subject  of  review 
by  the  Court,  was  on  subsequent  consideration  in  the  Exchequer  Cham* 
ber  set  right, — that  Court  holding  that  the  warrant  was  valid  notwith* 
standing  the  objections  urged,  and  supporting  the  doctrine  that  a  supe- 
rior Court  may  make  a  valid  commitment  for  contempt,  without  setting 
forth  the  grounds  upon  which  its  adjudication  that  the  party  has  been 
guilty  of  contempt  proceeds. 

The  question,  therefore,  is  reduced  to  this  point, — Is  a  Court  of 
Assize  a  superior  Court?  If  it  is,  the  motion  fails.  If  it  is  not, 'then 
it  may  be  that  Mr.  Fernandez  is  entitled  to  the  relief  he  prays. 

Two  authorities  have  been  mainly  relied  upon  by  Mr.  Bovill  in  sup- 
port of  the  negative,  the  one  direct,  the  other  indirect.  The  former 
was  the  passage  cited  from  Bacon's  Abridgment,  Courts  (D) ;  the  latter, 
the  judgment  of  Lord  Chief  Justice  Vaughan  in  Bushell's  Case,  Yaughau 
135.  The  passage  in  Bacon  is  this, — ''  Superior  Courts  of  record  are, 
those  that  are  more  principal  or  less  principal :  the  more  principal  ones 
are,  the  Lords  House  in  Parliament,  the  Chancery,  King's  Bench,  Com- 
mon Pleas,  and  Exchequer ;  and,  by  Hale,  such  are  justices  itinerant  ad 
communia  placita,  and  ad  placita  forestse.  The  less  principal  ones  are 
BQch  as  are  held  by  commission  of  gaol  delivery,  oyer  and  terminer, 
assize,  nisi  prius,  &c."  I  will  not  stop  to  inquire  whether  or  not  the 
construction  which  Mr.  Bovill  puts  upon  this  passage  is  the  correct  one : 
bat  I  will  asstime  it  to  be  as  Mr.  Bovill  wishes  it  to  be  understood. 
Then  it  will  stand  thus,  that,  in  the  opinion  of  the  compiler  of  that 
work,  the  Court  of  *Assize  is  a  superior  Court  of  a  less  principal  r^ng 
degree.  The  proposition  to  be  established,  is,  that  the  Court  of  ^ 
Assize  is  not  a  superior  Court.  The  passage  relied  on  affirms  that  it  is. 
The  words  *'  superior  Court  of  a  less  principal  degree,"  I  must  confess, 
present  to  my  mind  no  definite  signification,  whatever  they  might  suggest 
to  the  mind  of  the  learned  compiler.  He  might  with  equal  truth  have 
said  that  the  Court  of  Common  Pleas  was  a  superior  Court  of  a  les^ 
principal  degree  than  the  Court  of  King's  Bench,  because  at  that  time 
the  decisions  of  the  former  Court  were  subject  to  be  reviewed  by  the 
latter  on  writ  of  error.  But  that  circumstance  could  not  in  the  least 
degree  interfere  with  the  rights  and  powers  of  this  Court  as  a  superior 
Court.  The  passage,  therefore,  relied  upon  by  Mr.  Bovill^  does  not 
sustain  his  argument.  In  a  subsequent  part  of  the  same  book  (Bacon, 
Vol.  2,  p.  471),  it  is  said  that  *^  Justices  of  assize,  oyer  and  terminer, 
and  gaol  delivery,  were  appointed  in  the  room  of  the  justices  in  eyre, 
who  formerly  went  their  circuits  in  seven  years,  and  superseded  the 
power  of  the  sheriff's  torn  wherever  they  came,  and  transacted  all 
manner  of  civil  and  criminal  business :  these  were  part  of  the  King's 
Court,  who  exercised  their  jurisdiction  in  the  several  counties  of  the 
kingdom,  and,  by  communicating  with  the  King's  Court,  kept  an  uni- 
formity in  the  law."  This  does  not  mean  anything  more  than  the 
passage  in  Co.  Litt.  293  b,  which  is  referred  to,  where  it  is  said  that  the 
justices  in  eire  *^  were  called  justitiarii  itinerantes,  in  respect  that  the 
justices  residing  at  Westminster  were  called  justiciarii  residentes,  and 
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were  very  like  in  this  respect  to  the  justices  of  assise  at  this  day,  althongb 
for  authority  and  manner  of  proceeding  far  different.  And  as  the  power 
of  the  justices  of  assizes  by  many  Acts  of  Parliament  and  other  com- 
missions increased,  so  these  justices  itinerant  by  little  and  little  vanished 
*291  *^^^7*'*     -^^^  ^^^  author  of  the  book,  speaking  of  justices  of 

•J  assize,  evidently  had  his  mind  carried  back  to  the  justices  in  eyre. 
Lord  Coke,  in  4  Inst.  184,  says :  '^  They  were  originally  instituted  for 
the  good  rule  of  the  subjects  and  for  the  ease  of  the  counties,  and  that 
such  as  had  franchises  might  claim  them.  They  were  called  justiciarii 
fn  itinere,  or  itinerantes,  in  respect  of  other  justices  that  were  residentes. 
In  the  black  book  in  the  Exchequer,  c.  8,  they  are  called  justiciarii 
deambulantes,  et  perlustrantes :  see  Yet.  Mag.  Cart.  2  part,  fo.  72. 
Artie',  et  sacramenta  in  itinere.  Their  authority  was  by  the  King's 
writ  in  nature  of  a  commission :  they  had  jurisdiction  of  all  pleas  of 
the  Crown,  and  of  all  actions  real,  personal,  and  mixed  :  they  road  from 
seven  years  to  seven  years  (but  now  by  the  statute  of  27  H.  8,  c.  24, 
all  justices  in  eire  must  be  by  letters  patent  under  the  great  seal).  In 
what  country  soever  they  came,  all  other  Courts  during  the  eire  ceased, 
and  all  those  pleas  in  that  county,  or  rising  there  before  any  other,  the 
justices  in  eire  might  proceed  upon  as  the  others  might  have  done.  For 
example,  a  writ  was  directed  to  the  justices  of  the  Common  Pleas  to 
adjourn  and  send  all  the  pleas  of  that  county  which  were  in  the  Court 
of  Common  Pleas  before  the  justices  in  eire,  to  be  determined  before 
them,  &c.  And  if  judgment  had  been  within  that  county,  the  justices'- 
in  eire  might  award  execution  without  a  scire  facias."  Now,  it  is  clear 
that  the  justices  in  eire  were  a  Court  of  equal  degree  with  the  Aula 
Begia.  The  Aula  Regia  was  where  the  King  was  present ;  and  the 
justices  in  eire  were  sent  abroad  into  the  different  counties  with  all  the 
'powers  and  authorities  of  the  Aula  Regia,  superseding  all  the  local 
tribunals  wherever  they  came.  It  is  not  at  all  necessary  to  maintain 
that  Judges  of  assize  are  of  equal  degree  with  the  justices  in  eire :  but 
*^01  ^"^  ^^^  books  which  treat  of  the  subject  agree  that  they  ^possess 

^  and  exercise  many  of  the  rights,  privileges,  and  authorities  of  those 
whose  functions  they  have  superseded.  The  history  of  the  Court  of 
Assize  is  to  be  found  in  Magna  Charta  and  all  the  statutes  confirming 
it.  "  At  the  common  law  assizes  were  not  taken  but  either  in  banc  or 
before  justices  in  eire,  and  this  was  a  great  delay  to  the  plaintiff,  and  a 

freat  molestation  and  vexation  of  the  recognitors  of  the  assize  :*'  4  Inst. 
58.  To  remedy  this,  it  is  enacted  by  Magna  Charta  (9  II.  3,  c.  12) 
that  ^'  Assizes  of  novel  disseisin  and  mort  d'ancestor  shall  not  be  taken 
but  in  the  shires,  and  after  this  manner :  if  we  be  out  of  this  realm,  our 
chief  justicer  shall  send  our  justicers  through  every  (bounty  once  in  the 
Year,  which,  with  the  knights  of  the  shires,  shall  take  the  said  assizes 
in  those  counties ;  and  those  things  that  at  the  coming  of  our  aforesaid 
justicers,  being  sent  to  take  those  assizes  in  the  counties,  cannot  be 
determined,  shall  be  ended  by  them  in  some  other  place  in  their  circuit ; 
and  those  things  which  for  difficulty  of  some  articles  cannot  be  deter- 
mined by  them,  shall  be  referred  to  our  justicers  of  the  bench,  and  there 
shall  be  ended."  Various  subsequent  statutes  have  given  to  justices  of 
assize  increased  authority  in  many  cases :  2  Inst.  159.  Thus,  it  seems^ 
that  at  that  early  period  the  justices  of  assize  constituted  a  Court  of  a 
very  high  degree.    By  the  statute  of  Weetminater  2,  o.  30,  and  the  27 
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S.  1,  c.  4,  the  jtirisdiction  to  try  all  civil  caases  iW  given  to  tlie  jnstice^ 
if  Nisi  Prins,  and  that  duty  is  incidentally  made  to  devolve  upon  the 
justices  of  assize :  and  that  is  the  foundation  of  the  practice  which  pre- 
Tsils  at  the  present  day.  The  authority  and  dignity  of  the  justices  of 
assize  are  farther  provided  for  by  the  4  E.  8,  cc.  2  and  11,  enacting 
that  none  but  justices  of  either  bench,  and  the  Chief  Baron,  and  the 
King's  Serjeants  shall  be  Judges  of  assise,  and  by  later  statutes  which 
have  from  time  to  *time  enacted  that  other  persons  shall  be  added  r-^q-f 
to  those  who  were  thus  qualified  to  fill  the  office,  viz.,  the  statutes  *- 
which  qualified  the  other  Barons  of  the  Exchequer,  the  Serjeants  other 
than  King's  Serjeants,  and  King's  counsel,  to  sit  as  justices  of  assize. 
Thus,  in  the  statute-book  we  find  the  strongest  possible  evidence  of  the 
Court  of  Assize  being  a  Court  of  the  highest  dignity  and  importance* 
The  history  of  the  Court  is  confirmatory  of  its  rights  and  powers  aa 
such.  All  the  Judges  in  the  case  of  The  King  t;.  JoUifiie,  4  T.  R.  285, 
treat  the  authority  of  the  Judge  sitting  at  Nisi  Prius  as  equal  to  that 
of  the  Court  from  which  he  is  an  emanation.  To  the  same  effect  also 
is  the  language  of  the  Court  in  The  King  v.  Read,  16  East  404,  though 
aot  so  strong  as  in  the  former  case. 

Such  being  the  tenor  of  the  authorities  to  which  our  attention  hatf 
been  invited,  I  turn  to  see  whether  my  own  knowledge  will  lead  me  to 
entertain  any  doubt  as  to  the  conclusion  we  ought  to  arrive  at.  Nothing 
has  been  adduced  by  Mr.  Bovill,  nor  docs  my  own  research  furnish  me 
with  anything  tending  to  cast  doubt  upon  the  point.  In  the  whole 
conrse  of  my  somewhat  long  experience,  I  never  knew  of  any  one  sit- 
ting as  a  Judge  of  assize  who  entertained  a  notion  that  he  was  sitting 
and  acting  other  than  as  a  superior  Court. 

I  come  now  to  what  I  call  the  indirect  authority,  viz.^  Bushell's  Case, 
Vaoghan  135,  137,  to  the  effect  that  the  tribunal  by  whom  the  commit- 
ment is  made  muBt  set  out  the  grounds  of  the  commitment,  so  that  the 
Coart  above  might  have  the  same  means  of  judging  of  the  propriety 
of  the  commitment.     These  words,  taken  in  their  widest  sense,  would 
require  every  tribunal  to  set  out  the  grounds  upon  which  it  proceeds,- — 
which  is  not  true  as  a  legal  proposition.     The  unlimited  extent  of  the 
proposition  is  animadverted  upon  by  Lord  Ellenborough  in  Burdett  v. 
Abbott,  14  ^East  70 ;  and  it  is  contravened  by  the  whole  course   r^go 
of  the  authorities  I  have  before  adverted  to,  which  have  distinctly   ^ 
laid  it  down  that  a  superior  Court  has  power  to  commit  for  contempt, 
without  setting  out  in  its  warrant  the  particular  grounds  upon  which  it 
proceeded.     The  large  and  comprehensive  words  used  in  that  justly 
celebrated  judgment  must  be  limited  by  a  reference  to  the  particular 
eircomstances  of  the  case  then  before  him, — as,  indeed,  may  be  said  of 
almost  all  cases.     That  which  the  Lord  Chief  Justice  was  there  speak- 
ing about  was,  a  most  unconstitutional  commitment  of  a  jury.     The 
return  stated  that  the  prisoner,  bein^  a  juryman,  among  others,  charged 
at  the  Sessions  Court  of  the  Old  Sailey  to  try  tho  issue  between  the 
King  and  Penn  and  Mead  upon  an  indictment  for  assembling  unlaw- 
fully and  tumultuously,  did,  contra  plenam  et  manifestam  evidentiam 
openly  given  in  Court,  acquit  the  prisoners  indicted,  in  contempt  of  the 
King,  &c.     And  the  Chief  Justice  observes, — '^Another  fault  in  the 
retorn  is,  that  the  jurors  are  not  said  to  have  acquitted  the  persons 
iodicted,  against  full  and  manifest  evidence,  corruptly^  and  knomng  the 
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■  -  "I  ^ 

$aid  evidence  to  be  full  and  manifeit  again%t  the  persons  indicted  ;  for, 
how  manifest  soever  the  evideDce  was,  if  it  were  not  manifest  to  them, 
and  that  they  believed  it  such,  it  was  not  a  finable  fault,  nor  deserving 
imprisonment,  upon  which  difference  the  law  of  punishing  jurors  for 
false  verdicts  principally  depends."     Further  on  he  says:  "We  come 
now  to  the  next  part  of  the  return,  viz.,  that  the  jury  acquitted  those 
indicted  against  the  direction  of  the  Court  in  matter  of  law,  openly 
given  and  declared  to  them  in  Court.     The  words,  that  the  jury  did  ac- 
quit against  the  direction  of  the  Court  in  matter  of  law,  literally  taken, 
and  de  piano,  are  insignificant,  and  not  intelligible ;  for,  no  issue  can  be 
^qo-,   joined  of  matter  in  law,  no  jury  *can  be  charged  with  the  trial 
J   of  matter  of  law  barely,  no  evidence  ever  was  or  can  be  given  to 
a  jury  of  what  is  law  or  not ;  nor  no  such  oath  can  be  given  to,  or  taken 
by  a  jury,  to  try  matter  in  law,  nor  no  attaint  can  lie  for  such  a  false 
oath.*'     It  is  in  reference  to  a  case  so  constituted  that  that  judgment 
was  pronounced.     It  should  also  be  remembered  that  at  the  time  that 
judgment  was  pronounced,  juries  were  liable  to  be  proceeded  against 
for  giving  false  verdicts.     The  Chief  Justice,  in  another  part  of  the 
judgment,  says :  '^  I  conclude  that  this  return,  charging  the  prisoners 
to  have  acquitted  Penn  and  Mead  against  full  and  manifest  evi<lence, 
first,  and  next,  without  saying  that  they  did  know  and  believe  that  evi- 
dence to  be  full  and  manifest  against  the  indicted  persons,  is  no  cause 
of  fine  or  imprisonment."     To  my  mind,  the  unlimited  extent  of  the 
expressions  used  by  the  Lord  Chief  Justice  in  that  very  admirable  judg- 
ment,— which,  as  was  observed  bv  Lord  Ellenborough  when  they  were 
attempted  to  be  used  by  Holroya  in  Burdett  v,  Abbott  as  Mr.  BoviU 
has  sought  to  use  them  here,  cannot  ^'  stand  with  the  cases  which  have 
been  decided  upon  the  habeas  corpus  writ," — afford  no  foundation  to 
justify  us  in  holding  this  warrant  to  be  void.     I  find  that  Chief  Justice 
Vaughan  in  the  course  of  that  judgment  adverts  to  some  cases  of  com- 
mitment for  contempt  by  Lord  Keeper  Bacon,  reported  in  Moore  839, 
840 ;  and  he  seems  to  deal  with  them  as  if  the  parties  had  been  dis- 
charged by  reason  of  the  generality  of  the  warrants.     Mr.  Bovill  has 
relied  upon  these  cases  in  order  to  fortify  his  position  that  the  warrant 
in  this  case  should  have  disclosed  upon  the  face  of  it  the  grounds  of 
the  commitment,  in  order  that  the  Court  above  might  judge  of  its  suffi- 
ciency.    Upon  reference  however  to  Glanvile's  Case,  in  the  same  book, 
p.  838,  it  will  be  seen  that  there  was  a  sort  of  contest  going  on  at  that 
*341  *^^^^  between  the  two  jurisdictions;  and  the  precedents  there 
,      ^  cited  are  referable  rather  to  that  state  of  things  than  to  any  sup- 
posed defect  of  the  warrants  by  reason  of  their  too  great  generality. 
The  case  is  as  follows  : — "  Glanvile,  un  prisoner  en  le  Fleet  fuit  amesnus 
'  en  Bank  le  Roy  per  un  habeas  corpus ;  sur  quel  le  garden  del  Fleet 
retorne  que  Glanvile  fuit  commise  al  Fleet  7  Mail,  anno  13  Jac,  per 
mandatum  Domini  EUesmere,  Domini  Cancellarii  Angliae.     Et  sur  ex- 
amination del  cause  il  appiert  que  Glanvile  fuit  comise  pur  le  breach 
d*un  decree  en  Chancery,  per  que  il  fuit  command  que  il  conuzeroit  sat- 
isfaction d'un  judgement  de  800/.  debt,  et  62.  damages,  que  il  ad  la 
obtaine  vers  un  Franc.  Courtney,  le  quel  judgement  fuit  entr£  sur  non 
sum  informatus  per  Tassent  des  parties.     Et  quia  le  ground  del  debt 
fuit  un  jewel  d'or  ove  un  diamond  vendus  et  affirme  p'^r  Glanvile  d'estre 
un  bone  diamond,  lou  en  verity  ceo  fut  forsq.  un  topaz,  per  que  Court- 
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ney  fait  cozen  et  deceive,  car  le  jewel  fuit  vend  per  3007.  Ion  ne  fuit 
ouster  le  valae  de  80Z.,  ideo  le  Chancery  decree  que  le  dit  Glanvile 
reprendroit  le  jewel,  et  averoit  1002.,  et  conuzeroit  satisfaction  del 
judgement,  coment  que  le  judgement  fuit  affirme  per  error.     Sur  quel 
matter  le  Bank  le  Roy  deliver  Glanvile,  et  le  Chiefe  Justice  Coke 
dit  que  le  suit  en  Chancery  puis  le  judgement  done  al  common  ley 
fuit  encounter  le  statute  de  27  E.  8,  c.  1,  et  4  H.  4,  c.  28.     Et 
il  cite  un  president  en  5  E.  4,  que  Gob  port  debt  versus  Nore,  un 
merchant  ouster  le  mere,  et  procure  un  attorney  d*apperer  pur  Nore, 
et  obtaine  judgement,  et  il  auxi  procure  un  br.  d*error  d*estre  port 
en  le  nosme  de  Nore,  et  le  judgement  d'estre  affirme :  puis  que  Nore 
revient  del  ouster  le  mere,  et  pur  cest  practice  preferre  un  bill  en 
Chancery.     Et  fuit  resolve  per  touts  les  justices,  que  Nore  ne  fuit 
relievable  en   le  Chancery,  mes   solement  en   parliament  per  reason 
del  dit  judgement,  coment  que  le  case  fuit  pleine  d'equity.     Auxi  il 
^cite  un  aater  president,  Mich.  39  &  40  Eliz.  un  Tho.  Throckmor-   p^gr 
ton's  Case,  que  fuit  tiel.  Thomas  Throckmorton  tient  le  mannor   ^ 
de  Wotton,  in  comitatu  Ebor.,  pur  ans  del  demise  la  Roigne  Mary,  ren- 
dant  rent,  ove  cesser,  come  est  usual  en  leases  le  Roy,  et  le  less&e  mista 
son  servant  de  payer  son  rent  eins  le  receipt  de  TExchequer  deins  les 
40  jours,  mes  les  servant  ne  ceo  pay  tanques  apres  le  jour,  pur  que  le 
lease  en  temps  la  Roigne  Mary  fuit  void,  uncore  nul  advantage  prise 
mes  le  rent  accept  tanques  33  Eliz.  que  la  Roigne  Eliz.  grant  le  terre 
al  Sir  Thomas  Hennage,  que  fist  lease  al  Sir  Moyle  Finch:  et  sur 
information  en  TExchequer  le  lease  fuit  adjudge  void.    Per  que  Throck- 
morton voilloit  aver  sue  en  Chancery :  mes  touts  le  justices  agreeont  que 
il  ne  fuit  relievable  la,  pur  reason  del  judgement  done  devant."     And 
the  reporter  adds, — '^  Nota,  que  puis  cest  delivery,  le  Seignior  Chan- 
cellor lui  commit  arreare  pur  mesme  le  matter,  sur  que  Glanvile  port  un 
auter  habeas  corpus,  12  Jac,  et  sur  ceo  fuit  arreare  deliver  Trin.  13 
Jac.    Et  Coke,  Chiefe  Justice,  cite  un  president,  19  Eliz.,  lou  Michel, 
nn  prisoner  en  le  Fleet  sua  un  habeas  corpus  en  Bank  le  Roy,  et  le 
gardein  del  Fleet  retorne  que  il  fuit  comise  per  Nicholaum  Bacon,  milit., 
cuatodem  magni  sigilli  Anglise ;  et  sur  cest  retorne  le  prisoner;  fuit 
baile."     The  ground,  therefore,  seems  to  have  been,  not  that  the  war- 
rants were  too  general,  but  that  the  parties  being  entitled  to  their  judg- 
ments, the  Court  of  common  law  would  not  allow  the  Court  of  Chancery 
to  interfere.     I  therefore  think  those  cases  are  of  no  great  weight  or 
bearing  on  the  present.     Many  of  the  cases  adverted  to  were  cases  of 
commitments  for  contempts  alleged  to  have  been  committed  before  the 
Privy  Council,  the  Court  of  High  Commission,  or  the  Star  Chamber,  in 
respect  of  which  the  Courts  at  Westminster  may  have  been  well  justified 
in  holding  that  the  jurisdiction  had  been  exceeded,  '''and  that  r^og 
those  tribunals  had  no  right  so  to  administer  the  law.     Much  has   ^ 
been  said  about  the  case  of  The  King  v.  Clements,  4  B.  &  Aid.  218  (E. 
C.  L.  R.  vol.  6).     I  do  not  think  it  has  much  bearing  upon  the  question 
now  before  us.     In  that  case,  one  Thistlewood  was  put  upon  his  trial  at 
the  Old  Bailey  upon  an  indictment  for  high  treason ;  and  Lord  Chief 
Jastice  Abbott,  then  being  one  of  the  justices  before  whom  Thistlewood 
was  \o  be  tried,  before  the  commencement  of  the  trial  stated  publicly, 
that,  as  there  were  several  persons  charged  with  the  ofience  of  high 
treason  by  the  same  indictment,  whose  trials  were  likely  to  be  taken  one 
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ftfter  another,  he  thought  it  necessary  strictTy  to  prohibit  the  poblishing 
of  any  proceedings  of  that  or  any  other  day,  until  the  whole  trial  should 
be  brought  to  a  conclusion ;  and  that  it  was  expected  that  all  persons 
would  attend  to  that  admonition.  In  defiance  of  this  injunction  Mr« 
Clements  published  a  report  of  the  trial  in  the  Observer,  of  which  he 
was  the  proprietor ;  whereupon  he  was  called  upon  to  answer  for  his 
contempt,  and  in  default  of  appearance  was  fined  5002.  The  Court  of 
Queen's  Bench  held  that  the  learned  Judge  had  jurisdiction  to  make  the 
order.  The  case  came  afterwards  before  the  Court  of  Exchequer,  11 
Price  68,  upon  a  motion  to  discharge  Mr.  Clements  from  the  fine^  on 
the  ground  amongst  others  that  the  orders  were  illegal.  I  do  not  find 
that  that  case  has  any  bearmg  upon  this,  though  it  appears  to  have  been 
adverted  to  as  warranting  a  proposition  which  when  considered  it  does 
not  warrant.  The  great  point  there  was,  the  authority  of  the  Judges 
sitting  at  the  Old  Bailey  to  commit  for  an  offence  not  committed  in  Courts 
ao  as  to  render  the  exercise  of  such  extraordinary  power  in  the  Court 
a  matter  of  necessity,  in  order  to  enable  the  Court  to  proceed  in  the 
discharge  of  its  duty,  by  instantly  repressing  or  removing  it.  I  merely 
mention  the  case  because  it  has  been  so  much  pressed  upon  oar  atten- 
tion. 

*871  *Some  general  considerations  were  pressed  upon  us  by  the 
^  learned  counsel  as  to  the  sacredness  of  the  liberty  of  the  subject, 
and  the  writ  of  habeas  corpus  being  almost  a  matter  of  right,  and  so 
forth.  But,  to  my  mind,  before  I  can  hear  it  said  that  the  liberty  of 
the  subject  has  been  invaded,  it  is  necessary  to  show  that  the  imprison- 
ment has  been  contrary  to  law.  Now,  the  presumption  is  that  all  has 
been  rightly  done,  and  that  the  imprisonment  has  taken  place  in  dae 
course  of  law.  The  commitment  being  the  act  of  a  lawful  Court  acting 
within  its  competency,  there  can  be  no  invasion  of  the  liberty  of  the 
subject  in  the  sense  in  which  the  phrase  is  used.  To  issue  a  habeas 
corpus  for  the  purpose  of  reviewing  the  decision  of  the  Judge,  would  be 
to  my  mind  a  grosa  abuse  of  the  process.  The  writ  would,  I  think,  be 
most  perniciously  applied,  if  sought  for  on  that  ground;  witness  the 
numerous  applications  for  writs  of  habeas  corpus  to  bring  into  question 
the  validity  of  judgments  and  other  proceedings,  which  have  invariably 
failed.  That  principle  ought  to  be  adhered  to.  Unless  there  is  reason- 
able ground  for  thinking  that  the  commitment  was  void  for  want  of 
Betting  forth  in  the  warrant  the  facts  which  would  show  the  offence  and 
the  jurisdiction  of  the  Judge  to  deal  with  it,  I  am  clearly  of  opinion 
that  no  foundation  is  laid  for  this  motion. 

As  to  the  alleged  danger  of  abuse  in  the  exercise  of  the  power  of 
commitment  by  a  Judge  of  assize,  it  may  be  answered  that  there  is  no 
power  or  privilege,  however  valuable  or  beneficial  to  the  public,  which  ia 
not  capable  of  being  perverted  to  an  evil  use. 

We  have  also  been  most  strenuously  urged  to  remember,  that,  in- 
upholding  the  present  commitment,  we  are  in  effect  asserting  our  own 
powers  and  privileges  and  our  personal  dignity :  and  therefore  we  are 
called  upon  especially  to  guard  ourselves  from  being  moved  by  consider- 
j^oQ-i  ations  which  are  almost  ^inseparable  from  human  frailty.  Tf^ese 
^  observations,  however,  are  entirely  founded  in  mistake.  The 
Judges  of  assize  are  by  their  commission  commanded  to  do  what  to 
justice  may  appertain,  to  redress  wrongs,  &c. ;  and,  in  the  discharge 
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of  ibese  important  fanctions,  they  «re  liable  to  be  interrupted  by  tboBO 
who  are  interested  in  supporting  wrong^-^whetber  by  personal  disturb- 
aace  of  the  Judge,  or  by  improperly  influencing  the  lury,  or  by  perverting 
or  keeping  back  evidence,  and  so  hindering  and  obstructing  the  course 
of  public  justice.  Powers  must  necessarily  be  vested  in  the  Judges  to 
ke^  that  course  free  and  unimpeded.  These  are  powers  of  the  utmost 
Take  and  importance,  and,  duly  exercised,  virtually  render  the  arm  of 
the  law  irresistible.  Such  offences  are  properly  punishable  as  sinning 
against  the  majesty  of  the  law :  and  I  believe  no  Judge  would  for  a 
moment  allow  any  personal  feeling  to  influence  him  in  the  ezercifle  of 
the  powers  and  authorities  thus  reposed  in  him,  and  which,  as  far  as  my 
experience  goes,  have  always  l)een  exercised  for  the  advancement  of 
JHstice  and  the  good  of  the  public. 

Having  given  the  best  attention  I  am  able  to  all  that  has  been  so 
powerfully  urged  by  Mr.  Bovill  in  support  of  his  application,  I  cannot 
find  the  least  ground  for  doubting  the  propriety  of  the  course  taken  by 
the  learned  Judge  on  this  occasion.  And  entertaining  so  clear  an 
opinion  upon  this  subject,  I  feel  it  to  be  my  duty  to  refuse  the  rule. 

WiLLES,  J.(a) — ^I  am  entirely  of  the  same  opinion.  Several  objections 
have  been  taken  to  the  warrant  under  which  the  applicant  is  in  custody ; 
some  go  to  *the  length,  that,  under  no  circumstances,  could  the  rj^m 
commitment  have  lawfully  been  made ;  some  are  directed  only  to  ^ 
the  form  of  the  warrant.  I  shall  first  deal  with  tho  objection  that  the 
commitment  for  six  months  is  bad,  that  the  commission  of  the  justices 
of  assize  is  only  temporary,  and  their  authority  will  be  superseded  by 
the  issuing  of  a  fresh  commission,  and  so  tho  commitment  for  a  time 
certain  an  excess  of  jurisdiction.  I  apprehend,  however,  that  a  com- 
mitment for  a  time  certain  is  a  correct,  if  not  the  only  correct,  course. 
Such  a  commitment  is  in  effect  a  sentence  upon  a  summary  conviction 
for  an  offence  against  the  law  (4  Bl.  Com.  280) ;  and  sentences  are  not 
at  an  end  nor  prisoners  let  out  of  custody  by  reason  of  the  commission 
under  which  they  have  been  convicted  expiring,  or  the  justices  being 
superseded.  Besides,  the  statute  1  Ed.  6,  c.  7,  s.  5,  makes  the  Court  a 
continuous  one,  though  the  Judges  are  changed  by  the  issuing  of  a  fresh 
commission.  Morepver,  we  know  officially  that  no  fresh  commission  has 
issued ;  because  we  are  apprised  of  that  fact  when  it  is  about  to  take 
place,  by  receiving  a  warrant  under  the  Royal  sign  manual,  commanding 
us  to  go  the  circuits  in  the  order  which  we  have  previously  arranged 
amongst  ourselves. 

As  to  the  objection  that  the  witness's  refusal  to  answer  was  no  offence, 
because  it  was  for  the  witness,  not  the  Judge,  to  determine  whether  the 
question  was  one  which  he  was  hound  to  answer, — that  is  a  startling 
proposition.  Everyt  person  in  the  kingdom  except  the  sovereign  may 
be  called  upon  and  is  bound  to  give  evidence  to  the  beet  of  his  know- 
ledge upon  any  question  of  fact  malierial  and  relevant  to  an  issue  tried 
in  any  of  the  Queen's  Courts,  unless  he  can  show  some  exception  in  his 
favoac,  such,  for  instance,  as  that  si^gested  to  exist  in  this  case,  namely, 
that  to  answer  might  put  him  in  peril  of  criminal  proceedings.  Some 
^Judges,  out  of  tenderness  for  the  witness,  have  held  it  a  sufficient  r^Ati 
exxmseif  he  swears  that  in  his  opinion, — where  such  opinion  may  '• 

(<slTh«  tevnttd  Jndge  bandad  down  this  jadgment  to  the  mportori  in  irriting^  stating  mom 
ititrp ikm sothoritiot -wliicli  he  had aoftrnd  to. 
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be  well  founded, — his  answering  will  expose  him  to  such  proceeding. 
Some  have  thought  that  too  lax  and  yielding  a  practice :  but  there  has 
never  been  any  doubt  that  it  is  for  the  Court  to  decide  whether  the  cir- 
cumstances judicially  before  it  are  such  as  to  excuse  the  witness  from 
answering.  The  law  is  correctly  stated  by  Mr.  Best  in  his  very  able 
and  learned  work  on  Evidence,  where  the  authorities  are  collected,  p. 
171  of  the  8d  edition, — "  Where  the  grounds  of  privilege  are  before 
the.  Court,  it  is  for  the  Court,  and  not  for  the  witness  or  party  interro- 
gated, to  decide  as  to  their  sufficiency."  This  warrant  states  that  the  ^ 
question  was  one  which  the  witness  was  bound  by  law  to  answer ;  and 
it  is  therefore  in  that  respect  sufficient.  I  need  only  cite  4  Blackatone's 
Commentaries  281,  283,  to  show  that  a  witness  refusing  to  be  examined 
commits  an  offence  for  which,  as  being  a  contempt  in  the  face  of  the 
Court,  he  may  be  *'  instantly  apprehended  and  imprisoned  at  the  discre- 
tion of  the  Judges,  without  any  further  proof  or  examination." 

As  to  the  objection  to  the  heading  of  the  warrant, — that  it  describes 
no  known  Court, — ^it  is  enough  to  say  that  it  describes  the  Court  before 
justices  of  assize  in  the  same  manner  as  that  Court  has  always  been 
described  in  writs  of  nisi  prius  and  records :  see  3  Bl.  Com.  App.  X. 
This  is  not  only  a  correct  description,  but  the  correct  style  of  the 
Court. 

The  objection  that  it  does  not  appear  that  there  was  any  jury  sworn 
before  which  the  witness  was  bound  to  give  evidence,  fails,  because  the 
warrant  states  that  what  took  place  was  at  the  trial  of  an  information 
for  bribery,  which  trial  can  only  take  place  before  a  jury ;  and  it  further 
*411  ^^^^^^  ^^^^  ^^^  witness  was  sworn  and  ^examined,  which,  again, 
-^  can  only  be  upon  a  trial  before  a  jury.  It  is  not  suggested  that  in 
fact  there  was  not  a  jury ;  and  the  warrant,  taken  as  true,  shows  that 
there  must  have  been  one. 

The  remaining  objection  is,  no  doubt,  one  of  considerable  gravity; 
not  by  reason  of  any  doubt  as  to  how  in  point  of  law  it  ought  to  be  dis- 
posed of,  but  because  of  its  having  been  so  strenuously  urged  by  a 
learned  counsel  of  Mr.  BovilVs  position  and  standing.  It  is,  that  all 
the  proceedings  and  the  evidence  given  in  the  case,  with  the  question 
which  the  witness  declined  to  answer,  ought  to  have  been  set  forth  in 
the  warrant,  so  as  to  enable  this  Court,  or  any  single  Judge  before  whom 
the  question  may  be  moved,  to  decide  by  way  of  appeal  from  and  cor- 
rection of  the  justice  of  assize  in  whose  presence  and  hearing  the  trial 
took  place,  whether  in  fact  the  refusal  to  answer  the  particular  question 
under  the  circumstances  did  amount  to  an  offence  in  respect  of  which 
the  witness  was  liable  in  point  of  law  to  be  punished  by  fine  and 
imprisonment.  This  objection  is  founded  upon  the  assertion  that  the 
Court  held  before  the  justices  of  assize  is  an  infefior  Court,  not  rcla* 
tively,  but  absolutely,  in  the  sense  of  being  a  Court  of  an  inferior  order, 
such  as  a  Court  of  pie-powder,  or  the  sheriff's  tourn,  to  which  credit  is 
not  to  be  given  for  conforming  itself  to  the  appointed  limits  of  its  juris- 
diction, and  the  proceedings  of  which  must  therefore  be  holden  by  aver- 
ments to  show  that  they  were  beyond  all  question  authorized  and  regular. 
That  proposition,  however,  opposed  as  it  is  to  popular  opinion  and  the 
understanding  of  the  profession  for  centuries,  when  it  comes  to  be 
examined  will  prove  to  be  in  point  of  law  unsustainable.  It  is  unneces- 
sary to  point  out  the  reasons^-^for  they  are  part  of  the  bibtory  of  the 
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countiT, — why  the  justices  in  eire  were  necessarily  a  superior  Court 
(see  1  Sladdox  Exchequer  150,  *et  seq.).  It  is  unquestionahle  that  r^^2 
the  justices  itinerant  who  were  sent  to  administer  the  King's  jus-  ^ 
tice  in  the  country,  were  of  the  same  order  as  the  justices  resident  near 
the  person  of  the  King.  When  their  commission  was  "  for  the  hearing 
of  all  causes  in  general,"  they  had  the  same  powers  as  the  justices 
resident,  extending  to  all  causes  civil  and  criminal.  Where  it  was 
"limited  to  certain  special  matters,"  as  it  sometimes  wa6  (Dugdale, 
Origines  52  a),  the  justices  were  still  the  King's  justices  itinerant,  and 
not  of  an  inferior  order. 

The  object  of  the  institution  of  justices  itinerant,  viz.  to  prevent  the 
delay  and  expense  of  trying  country  causes  before  the  resident  justices, 
besides  the  political  reason  of  substituting  a  general  and  consistent 
administration  of  justice  by  the  Courts  of  the  King  for  that  of  local 
jarisdictions  subject  to  prejudice  and  fear,  was  at  first  but  partially 
effected,  by  reason  of  the  long  interval  (seven  years)  which  elapsed 
between  their  circuits;  so  that  many  civil  injuries  requiring  speedy 
redress  were  still  left  practically  without  remedy.  To  provide  against 
this  inconvenience.  Magna  Charta,  c.  12,  enacted  that  justices  should 
be  sent  by  the  King,  or,  in  his  absence,  by  the  chief  justicer,  once  a 
year  at  least,  to  take  the  assizes  of  novel  disseisin  and  mort  d'ancestor 
in  the  several  counties  in  which  they  arose.  This  was  the  origin  of  tho 
commission  of  assize  in  its  present  form ;  and,  inasmuch  as  commissions 
of  gaol  delivery  and  oyer  and  terminer  were  speedily  added  (see  the 
form,  Dugdale's  Origines  53.  a.),  the  justices  of  assize  were  almost  from 
the  beginning  justices  itinerant  for  civil  and  criminal  causes,  whose 
commission  was  '^  limited  to  certain  special  matters."  They  were,  in 
common  with  the  other  justices  of  the  superior  Courts,  "  without  writ, 
conservators  of  the  peace  in  all  shires  of  England,  and  so  continue  to 
this  day:"  Use  *of  the  Law  10.  They  had  the  same  criminal  p^.q 
jurisdiction  as  justices  in  eire ;  and,  with  respect  to  the  assizes  ^ 
of  novel  disseisin  and  mort  d'ancestor,  they  had  a  share  of  the  jurisdic- 
tion previously  exercised  only  by  the  branches  of  the  supreme  Court 
answering  to  the  Queen's  and  Common  Bench  (Fitz.  N.  B.  Novel  Dis- 
uiiin  177).  Accordingly,  they  are  treated  of  by  Bracton,  Lib.  3,  cap.  11, 
as  being  of  the  same  order  as  the  other  justices  itinerant,  without  any 
suggestion  of  inferiority.  Under  Magna  Charta,  and  up  to  the  reign 
of  £d.  1,  we  learn  from  the  Second  Institute  422,  that  the  justices  of 
usize  '^  were  not  sometimes  but  apprentices  of  the  law  and  a  knight 
associate  to  them,  which  oftentimes  were  favorable;"  and  the  powers  of 
such  judges  ceased  with  the  particular  circuit  for  which  they  were 
appointed.  These  were  two  of  the  mischiefs  which  led  to  the  passing 
of  the  statute  of  West.  2  (13  Ed.  1),  by  which  two  justices  sworn,  that 
is,  two  of  the  justices  in  the  ordinary  service  of  the  King,  of  whom 
Lord  Coke  in  the  same  page  observes  '^  what  an  honourable  opinion  the 
law  hath  of  the  King's  justices  sworn,  that  they  are  omni  exceptione 
majores,"  were  to  be  assigned,  before  whom  and  one  or  two  of  the  dis- 
creetest' knights  of  the  shire  whom  they  were  to  associate  to  them,  the 
assizes  were  to  be  taken. 

After  this  statute  of  Westminster,  tho  justices  of  assize  had  the  same 
power  as  the  resident  justices  over  matters  within  their  peculiar  juris- 
dictioDy  and  they  might  either  give  judgment  thereon  themselves  on 
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their  circuits ;  or,  in  case  of  difficulty,  might  adjourn  either  to  the  Court 
of  Common  Bench  before  the  justices  there,  or,  within  the  equity  of  the 
statute  authorizing  such  adjournment,  they  had  the  alternative  of 
4idjouruing  before  themselves  at  Westminster.  Such  adjournments  were 
made  to  the  Exchequer  Chamber ;  and  the  proceedings  of  the  justices 
*441  ^^  ^^^^  cases  *are  reported  in  the  Year  Books  and  elsewhere,  in 
^  the  samie  manner  as  proceedings  before  the  other  superior  Courts. 
By  the  same  statute,  trials  at  nisi  prius  at  the  assizes  were  instituted ; 
and  the  justices  of  assize,  by  virtue  of  their  commission  as  such,  have 
ever  since  had  jurisdiction  to  try,  and,  where  a  trial  at  bar  has  not  been 
ordered,  have  tried  causes  arising  in  the  country,  of  whatever  nature 
or  magnitude  they  may  have  been.  In  cases  which  they  so  try,  tbej 
act  in  all  points  touching  the  trial  and  its  incidents  as  and  for  the  Court 
from  which  the  record  comes.  They  may  receive  pleas  puis  darrein 
continuance,  which  they  return  to  the  Court  from  which  the  record 
comes.  The  postea  or  record  of  the  proceedings  before  them  stands  in 
the  place  of  the  record  of  the  proceedings  at  bar  before  the  superior 
Court  in  which  the  action  is  instituted.  Sueh  postea  is  accepted  as  con- 
elusive,  and  entered  upon  the  record  of  the  Court  in  banc ;  and,  in  the 
great  majority  of  instances,  the  judgment  of  that  Court  is  pronounced 
as  a  matter  of  course,  according  to  the  result  of  the  trial  before  the 
Judge  of  assize. 

It  has  been  said  that  it  is  a  proof  of  the  Court  being  inferior,  that  its 
proceedings  may  be  reviewed  by  way  of  motion  for  new  trial ;  and  on 
that  account,  at  nisi  prius,  we  familiarly  speak  of  the  Court  above,  and 
of  setting  the  matter  right  in  a  higher  Court ;  but  in  no  other  sense  than 
relatively,  as  in  this  Court  we  speak  of  the  House  of  Lords  as  a  superior 
Court,  and  as,  in  the  House  of  Lords,  even  the  Chief  Justice  of  the 
Queen's  Bench,  when  a  peer,  may  speak  of  his  own  Court  as  an  inferior 
one :  see  Lord  Tenterden's  judgment  in  Mellish  v.  Richardson,  1  Clark 
&  Fin.  224.  It  must  be  remembered,  moreover,  that  the  present  prao- 
tice  as  to  new  trials  for  reasons  not  appearing  upon  the  record,  is  of 
modern  introduction, — so  late  as  the  seventeenth  century.  The  regular 
mode  of  correcting  errors  of  the  Judge  at  nisi  prius  is  by  bill  of 
^^A^^^  '^'exceptions,  founded  on  the  81st  chapter  of  West.  2,  the  con- 
•J  strucLion  put  upon  which  furnishes  strong  proof  that  the  justices 
of  assize  were  from  the  beginning  considered  a  superior  Court.  Although 
that  chapter  only  mentions  the  Common  Pleas,  it  has  been  extended  by 
construction  to  all  Courts  superior  and  inferior,  and  therefore  includes 
justices  of  assize:  and  it  is  familiar  learning,  that,  upon  a  bill  of 
exceptions  tendered  at  the  assizes  or  at  nisi  prius  in  town,  judgment  is 
entered  as  a  matter  of  course  in  the  Court  from  which  the  record  come% 
according  to  the  opinion  expressed  at  nisi  prius,  and  the  exceptions  can 
only  be  discussed  in  the  Court  of  error  from  that  Court,  in  like  manner 
as  if  they  were  exceptions  to  the  opinion  of  the  Court  in  banc  npon  m 
trial  at  bar.  Nothing  can  more  clearly  show  that  the  proceedings  at  the 
assizes  were  intended  to  be  of  the  same  force  and  weight  aa  if  they  had 
taken  place  in  the  original  superior  Court  itself. 

By  the  14  Ed.  3,  c.  16,  trial  by  nisi  prius,  the  importance  and  utility 
of  which  appear  to  have  been  then  already  fully  appreciated,  was  con- 
firmed and  improved;  and  it  was  enacted  that  nisi  prius  from  the 
Queen's  Bench  might  be  tried  before  justices  of  the  Common  Pleas^  and 
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vice  versA,  or  before  the  Chief  Baron  of  the  Exchequer  "  if  he  were  a 
man  of  the  law,"  or  before  justices  of  assize,  one  of  whom  should  be 
appointed  from  the  justices  of  either  bench  or  the  King's  Serjeants  sworn. 
At  this  period,  the  office  of  Serjeant  was  one  of  great  dignity  (see  Dug-^ 
dale's  Origines  110,  ct  8eq.)f  and  the  Court  of  Exchequer  had  not  yet 
taken  the  high  position  which  it  has  since  acquired  as  a  Court  between 
Biibject  and  subject:  see  20  Ed.  3,  c.  2.  The  Barons  of  the  Exchequer, 
therefore,  were  qualified  to  be  justices  of  assize  only  when  of  the  degree 
of  the  coif.  Indeed,  at  first,  trials  at  nisi  prius  appear  to  have  been 
Tontemplated  only  *in  proceedings  in  the  Queen's  Bench  and  r^^/. 
Common  Picas ;  and  the  trial  at  nisi  prius  from  the  Exchequer  '- 
has  a  separate  history,  into  which  it  is  unnecessary  to  enter :  see  2  &  3 
Viet.  c.  22.  It  was  only  in  the  present  reign  that  Queen's  counsel  and 
coDnsel  haying  patents  of  precedence  became  qualified  to  be  in  the  com- 
mission of  assize :  see  13  &  14  Vict.  c.  25. 

Before  the  end  of  Edward  the  Third's  reign,  a  series  of  enactments, 
commencing  with  Magna  Charta,  including  the  Ordinance  for  Justices, 
20  Ed.  3,  cc.  1 — 6,  and  ending  with  42  Ed.  3,  c.  11,  had  conferred  upon 
the  justices  of  assize  extensive  powers  of  control  over  the  authorities  of 
the  countries  through  which  they  passed  (see  Crompton  on  Courts  206, 
et  seq.),  complete  original  jurisdiction  over  all  criminal  cases  (the  bighe&t 
in  constitutional  importance),  exclusive  jurisdiction  over  certain  real 
actions,  concurrent  jurisdiction  with  the  Courts  at  Westminster  to  give 
judgment  in  others,  and  the  power  of  trying  at  the  most  important 
stage  all  causes  of  the  Courts  of  Westminster  wherein  questions  were  to 
be  tried  in  the  country,  which,  under  the  old  law  of  venue,  involved 
almost  every  disputed  matter  of  fact  taking  place  elsewhere  than  in  Lon- 
don and  Middlesex.  The  statutes  which  conferred  these  large  powers 
and  extensive  jurisdiction  before  the  end  of  the  reign  of  Ed.  3,  are,. 
3Iagna  Charta,  c.  12,  Westminster  2,  c.  30,  Statute  of  the  Justices  of 
Assize,  21  Ed.  1,  27  Ed.  1,  cc.  3,  4,  12  Ed.  2,  cc.  3,  4,  2  Ed.  3^  ec. 
2, 16,  4  Ed.  3,  cc.  2,  11,  12,  5  Ed.  3,  c.  14,  14  Ed.  3,  stat.  1,  c.  16y 
9  Ed.  3,  Stat.  1,  cc.  4,  6,  20  Ed.  3,  cc.  1—6,  and  42  Ed.  3,  c.  11. 

In  reflecting  upon  the  legislation  of  this  period,  it  will  be  perceived^ 
that  the  justices  of  assize  were  throughout  employed  in  transacting  busi- 
ness which  properly  belonged  to  the  superior  Courts  at  Westminster,  thai 
they  were  mentioned  with  the  Judges  of  *such  Courts  upon  equal  ^^a^ 
terms,  and  that  from  time  to  time  their  jurisdiction  and  authority   ^ 
became  so  enlarged  that  at  length  the  appointment  of  any  other  justices' 
in  eire  became  unnecessary.     The  statute  4  Ed.  3,  c.  11,  and  20  Ed.  3,. 
cc.  1—6,  the  Ordinance  for  the  Justices,  may  serve  as  instances  of  the 
gradual  increase  of  the  authority  of  the  justices  of  assize ;  and  the- 
former  contains  a  significant  indication  that  at  that  period  the  appoint* 
paent  of  justices  in  eire  or  other  than  the  justices  of  assize  was  falling 
into  disuse.     It  seems  certain,  that,  in  the  reign  of  Ed.  3,  or  at  the 
latest  in  that  of  Ric.  2,  it  altogether  ceased.     Whether  that  took  place 
because  the  commission  of  assize  and  those  wkich  accompanied  it  con- 
ferred all  the  powers  which  in  practice  continued  to  be  exercised  by 
justices  in  eire,  and  that  so  the  office  of  justices  of  assize  and  of  those 
in  eire  became  for  all  practical  purposes  identical,  or  whether  the  former 
is  to  be  looked  upon  as  a  new  institution  which  fulfilled  all  the  purposes 
of  the  latter  in  a  more  efiectual  way,  and  so  superseded  its  use,  it  seems 
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needless  to  inquire.  Whether  bj  direct  descent  or  not,  certainly,  de 
facto,  the  jnstices  of  assize  have  sncceeded  with  increased  anthoritj  in 
many  respects,  and  improved  procedure,  to  the  place  of  justices  in  eire. 
The  office  of  justice  of  assize  is  described  in  Co.  Litt.  263  as  one  of 
*^  great  authority  both  in  criminal  causes  and  common  pleas."  In  Co. 
Litt.  293,  in  speaking  of  the  justices  itinerant.  Lord  Coke  says  that 
*^  they  were  much  like  in  this  respect  to  the  justices  of  assize  at  this 
day,  although  for  authority"  (referring  to  their  revenue  jurisdiction, 
which  was  transferred  to  the  Court  of  Exchequer)  "  and  manner  of  pro- 
ceeding*' (viz.  as  of  the  Court  out  of  which  the  record  comes,  instead 
of  by  writ  of  nisi  prius)  "  far  different.  And  as  the  power  of  the  justices 
♦4Q1   ^^  assize  by  many  acts  of  parliament  and  other  ^commissions  in- 

^  creased,  so  these  justices  itinerant  by  little  and  little  vanished 
away."  In  like  manner  Lord  Bacon,  Use  of  the  Law  13, — "The 
judges  of  assize  as  they  be  now  become  into  the  place  of  the  antient 
justices  in  eire,  called  justitiarii  itinerantes,  which  in  the  previous 
Kings  after  the  Conquest  until  Henry  Third's  time  especially,  and  after 
in  less  means  even  to  Richard  the  Second's  time,  did  execute  the  justice 
of  the  realm."  To  the  same  effect  is  Dugdale  (Origines  63  a),  refer- 
ring to  Selden's  note  to  Hengham  Magna  243 :  "  But  these  justices  (in 
eire)  continued  not  their  iters  any  longer  than  King  Edward  the  Third's 
time ;  for,  then  those  which  we  call  justices  of  assize  served  in  their 
stead."  Sir  Henry  Spelman  in  his  Glossary  is  very  precise  upon  this 
point.  Under  title  "  Iter,"  he  writes  thus : — "  Majoribus  nostris  idem 
fuit  quod  hodie  circuitus  justiciariorum,  designates  sibi  comitatus  ad 
justitiam  excqucndam  itinerantium.  *  *  *  Erant  autem  duo  justitia- 
riorum  itinerantium  genera.  Alii  comitatus  itinerabant :  alii  forestas. 
Comitatus  itinerantes  novfi  aucti  authoritate  sub  Edouardo  Tertio  hoc 
exuerunt  nomcn,  et  justiciarii  assisarum  sunt  exinde  nuncupati."  And 
under  title  "Assisa  pro  Curi&,"  the  same  learned  writer  says:  "Hinc 
forum  quo  assisarum  prsedictarum  recognitiones  captss  erant,  Assisam 
dicebant  (ut  patet  ex  brevi  novae  disseisinee  Registro,  fol.  196  b)  cut 
nee  olim  aliud  quid  negotii  ingerebantr  nee  (pro  more)  certum  anni 
tempus  statuebant,  sed  pro  occasione.  Bicti  autem  sunt  ejus  judices 
justitiarii  assisarum,  quorum  indies  ita  crevit  potestas,  ut  in  ipsis  tandem 
coaluit  justitiariorum  itinerantium  munus,  et  deliberandse  item  gaolrc; 
auct&que  adhuc  ipsorum  auotoritate  statute  anno  vigentesimo  Edouardi 
Tertii,  capite  sexto,  assisarum  curia  maxima  jam  inde  emicuit,  cum 
tamen  in  e^dem  hodie  assisarum  Brevia  rarissimd  prosequuntur.  Gele- 
*491  '^^^^'^  autem  hsec  curia  *per  omnem  Anglise  comitatum  bis  in 

^  anno,  hoc  est,  in  vacatione  quadragesimali  et  in  srativali :  itine- 
rantibus  ergo  per  provincias  justitiariis  (quos  vocant)  assisarum,  et 
confluente  undique  insigni  nobilium  et  plebis  frequentiS."  Blackstone, 
too,  8  Comm.  57,  writes :  **  These  judges  of  assize  came  into  use  in 
the  room  of  the  antient  justices  in  eyre :  and,  after  describing  the  supe- 
rior Courts  at  Westminster,  he  goes  on  to  speak  of  the  Courts  of  assize 
and  Nisi  Prius  as  amongst  the  ^*  courts  of  general  jurisdiction  and  use 
which  are  derived  out  of  and  act  as  collateral  auxiliaries  to  the  forego- 
ing." Mr.  Hallam,  also,  2  Middle  Ages  334,  treats  of  justices  of 
assize  as  being  the  ancient  justices  in  eire  under  a  more  modern  name, 
and  dwells  upon  the  importance  of  the  institution. 
Thd  result  is,  that,  historically,  the  Courts  of  assize,  as  being  Courts 
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of  general  jurisdiction  in  all  criminal  cases,  and  having  power  to  try  all 
issues  of  fact  of  whatever  importance  arising  in  the  several  counties  on 
their  circnits,  to  which,  therefore,  every  man  is  indebted  in  a  greater  or 
less  degree  for  the  protection  of  his  property,  his  liberty,  ana  his  life, 
do  stand  in  the  place  of  the  ancient  iters  of  the  justices  itinerant,  and 
are  a  superior  Court,  so  to  speak,  by  succession ;  whilst,  practically, 
regard  being  had  to  the  powers  which  they  exercise,  they  are  as  to 
criminal  matters  Courts  of  the  most  extensive  jurisdiction,  and,  as  to 
civil  causes,  periodical  sittings  of  the  Judges  of  the  superior  Courts,  or, 
in  their  necessary  absence,  of  others  thought  worthy  to  be  associated 
with  them  for  trying  in  the  country  those  issues  of  fact  which  can  be 
more  conveniently  disposed  of  there  than  in  London  or  Middlesex.  For 
this  purpose  they  are  as  much  branches  of  the  superior  Courts  having  all 
the  power  which  could  be  exercised  by  those  Courts  themselves  at  the 
trial,  as  are  the  chief  or  other  justices  of  those  Courts  sitting  at 
^Nisi  Prius  in  London  or  Middlesex :  and  the  case  of  a  Judge  at  p^^/v 
Nisi  Prius  in  town  furnishes  an  apt  illustration  of  the  power  of  a  1- 
jnstice  of  assize  at  the  trial  of  a  cause.  Lons  after  issues  arising  in 
the  country  were  sent  by  Nisi  Prius  to  be  tried  at  the  assizes,  and  the 
parties,  witnesses,  and  jurors  were  thereby  spared  the  labour,  delay,  and 
expense  of  appearing  at  the  bar  of  the  Court  in  town,  Middlesex  causes 
continued  to  be  tried  at  bar  before  the  full  Court,  and  great  delay  and 
obstruction  to  the  business  of  the  Court  was  thereby  occasioned.  In 
order  to  remedy  this  inconvenience,  the  statute  of  18  Eliz.  c.  12  enabled 
the  Chief  Justice  or  two  puisne  Judges  to  sit  as  justices  of  Nisi  Prius 
to  try  issues  in  Middlesex ;  and  this  was  the  first  of  the  series  of  statutes 
by  force  of  which  any  Judge  of  the  superior  Courts  at  Westminster  may 
now  sit  in  town  as  a  justice  of  Nisi  Prius  to  try  issues  in  either  of  those 
Courts. 

Now,  can  it  be  suggested  that  the  Chief  Justice  sitting  at  Nisi  Prius 
is  a  Judge  of  an  inferior  Court,  merely  because  one  puisne  Judge  or 
more  constituting  the  Court  in  banc  might  grant  and  make  absolute  a 
rule  for  a  new  trial  in  a  case  tried  before  the  Chief  Justice  7  This 
reduces  the  argument  for  the  applicant  to  an  absurdity.  There  never 
has  been  any  doubt,  there  can  be  none,  that  the  Chief  Justice  or  any 
other  Judge  sitting  at  Nisi  Prius  possesses  for  the  purpose  of  the  trial 
all  the  powers  of  the  Court  in  banc  necessary  for  the  effectual  trial  of  a 
cause,  including,  of  course,  the  power  to  compel  witnesses  to  give  evi- 
dence, and  to  deal  with  them  according  to  law  for  improperly  refusing 
to  do  so.  The  Court  held  for  that  purpose  is  the  superior  Court  itself, 
sitting  uanally,  but  not  necessarily,  by  one  of  its  ordinary  members,  with 
a  jurisdiction  limited  for  the  time  '^  to  certain  special  matters,"  but  with 
all  the  powers  of  a  superior  Court  of  record  as  to  such  matters  and  their 
incidents. 

*This  is  the  true  explanation  of  a  technical  saying  as  old  as  r^f'^ ' 
the  writ  of  Nisi  Prius  itself  (see  M.  40  E.  3,  fo.  38  a),  that  the  L 
day  at  Nisi  Prius  and  the  day  in  banc  are  in  consideration  of  law  the 
same, — ^meaning,  that  the  Judge  at  Nisi  Prius  is  to  try  the  cause  instead 
of  the  Court  in  banc,  and  that  what  takes  place  before  him  with  refer- 
ence to  the  trial,  is  of  the  same  effect  as  if  it  had  taken  place  in  the 
Court  in  banc.  • 

So  far  for  the  inference  to  be  drawn  from  the  origin,  the  jurisdiction, 


61  EX  PARTE  FERNANDEZ.    E.  T.  1861- 


and  the  procedure  of  the  Courts  of  Assize  and  Nisi  Prius,  which  clearly 
fihow  that  they  are  superior  Courts  of  record ;  and,  if  necessary,  this 
result  can  be  fortified  by  reference  to  the  estimation  in  which  they  have 
ever  been  held.  I  do  not  refer  to,  and  for  obvious  reasons  I  shall  not 
dwell  upon,  the  reception  which  the  Judges  of  assize  have  always  met 
with  from  people  of  every  condition  in  the  counties  through  which  they 
proceed, — a  tribute  of  respect  for  the  administration  of  the  law  which, 
however,  for  the  sake  of  the  community,  I  hope  will  never  be  forfeited  or 
withdrawn.  It  is  certain  that  the  Judges  on  their  circuits  have  for  cen- 
turies been  received  with  the  highest  consideration  amongst  persons 
who  are  properly  jealous  of  their  own  position,  and  little  likely  to  tol- 
erate undue  assumption  in  others. 

The  traditionary  rank  of  the  justices  of  assize,  as  representing  the 
Crown,  no  doubt,  dates  from  the  time  when  the  circuit  of  the  Judges 
was  substituted  for  the  "  sovereign  eire  of  the  King"  in  proprid  person^ 
(Gilbert  C.  P.  Introduction  20) ;  and  the  Judges  of  circuits  were  mem- 
bers of  the  Aula  Regis,  that  great  Court  the  Chief  Justiciar  of  which 
was  Prorex,  in  the  absence  of  the  King:  Spelman  "  Justitia,"  331 :  see 
Gilbert  C.  P.  Introduction  30 ;  4  Inst.  74.  So,  in  the  Iters,  the  writ 
to  the  sheriflF  ran  thus : — **  Summone  omnes  archiepiscopos,  episcopos, 
n^f^cyi  abbates,  comites,  et  '*'barones,  milites,  et  libere  tenentes,  et  omnes 
-*  alios  de  ballivi&  tu&  qui  coram  justitiariis  itinerantibus  venire 
Solent  et  debent,  quod  sint  apud,  &c.,  coram  justitiariis  nostris  d  die, 
&c.,  audituri  et  facturi  prseceptum  nostrum"  (Dugdale's  Origines  52  b). 
Add  to  this,  that  the  law  gives  to  the  justices  of  assize  during  their  cir* 
cuits  the  aid  and  control  of  the  high  sheriff  of  each  county,  as  to  whom 
it  is  laid  down,  that,  ''  as  the  keeper  of  the  King's  peace,  both  by  com- 
mon law  and  special  commission,  he  is  the  first  man  in  the  county,  and 
superior  in  rank  to  any  nobleman  therein  during  his  ofiice*'  (1  BI.  Com. 
843).  The  practice  in  this  respect  is  in  accordance  with  the  law :  for, 
"  the  high  sheriffs  themselves  of  every  shire  are  in  person  to  attend  upon 
the  justices  or  judges  of  the  assizes  and  gaol  delivery  in  (and  through) 
their  circuits,  and  shall  give  their  attendance  for  the  due  executing  of 
the  commandments  and  processes  of  the  said  Judges  in  matters  con- 
cerning the  execution  of  their  offices  and  ministration  of  justice,'*  &c. 
(Dalton's  Sheriff  869). 

Lord  Bacon,  in  his  advice  to  Sir  George  Yilliers  upon  the  duties  of  a 
prime  minister,  points  out  the  reason  for  this  and  like  observances,  as 
follows, — II.  10 : — "  The  attendance  of  the  sheriffs  of  the  counties, 
accompanied  with  the  principal  gentlemen,  in  a  comely,  not  a  costly 
equipage,  upon  the  Judges  of  assize  at  their  coming  to  their  place  of 
sitting,  and  at  their  going  out,  is  not  only  a  civility,  but  of  use  also : 
it  raises  a  reverence  to  the  persons  and  places  of  the  Judges,  who, 
coming  from  the  King  himself  on  so  great  an  errand,  should  not  be 
neglected." 

I  do  not,  however,  dwell  upon  these  personal  respects ;  but  I  refer  to 
the  series  of  statutes  in  which,  from  Magna  Charta  downwards,  justices 
of  assize  have  been  mentioned,  and  their  jurisdiction  dealt  w^ith  as  one 
of  the  great  legal  institutions  of  the  country.  It  would  be  endless  to 
♦531  ^^^^^  ^^  *^^  ^^^  statutes  in  which  *they  are  mentioned,  and  in 
-^  none  of  which  are  they  dealt  with  as  being  of  inferior  jurisdiction. 
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I  shall  instance  some,  to  show  how  special  a  subject  of  consideration 
these  justices  have  been  with  the  legislature. 

In  the  statute  of  Treason,  25  E.  3,  c.  2,  the  assizes  are  enumerated 
with  the  other  great  Courts  of  the  kingdom,  the  Judges  of  which,  when 
acting  as  such,  it  is  high  treason  to  kill : — '^  If  a  man  slay  the  chancel- 
lor, treasurer,  or  the  King's  justices  of  the  one  bench  or  the  other,  jus- 
tices in  aire,  justices  of  assize,  and  all  other  justices  assigned  to  bear 
and  determine  (oyer  and  terminer),  being  in  their  places  doing  their 
offices."  Upon  which  Blackstone  (4  Com.  81)  remarks, — "  These  high  ^ 
magistrates,  as  they  represent  the  King's  majesty  during  the  execution 
of  their  offices,  are  therefore  for  the  time  equally  regarded  by  the  law. 
But  this  statute  extends  only  to  the  actual  killing  of  them,  not  to 
wounding  or  bare  attempt  to  kill  them."  The  punishment  for  the  latter 
offence,  or  for  even  striking  in  Court,  also  shows  that  the  justices  of 
assize  are  a  superior  Court;  for,  at  page  125,  after  discussing  the  offence 
of  striking  in  the  King's  palace,  Blackstone  proceeds :  ''  But  striking 
in  the  King's  superior  Courts  of  justice  in  Westminster  Hall  or  at  the 
assizes  is  made  still  more  penal  than  even  in  the  King's  palace.  *  *  *  A 
stroke  or  a  blow  in  such  a  Court  of  justice,  whether  blood  be  drawn  or 
not,  or  even  assaulting  a  Judge  sitting  in  the  Court  by  drawing  a  weapon, 
without  any  blow  struck,  is  punishable  with  the  loss  of  the  right  hand^ 
imprisonment  for  life,  and  forfeiture  of  goods  and  chattels  and  of  the  . 
profits  of  his  (the  offender's)  lands  during  life."  Practically,  in  such  a 
case,  the  Judge  would  now  treat  such  misconduct  as  a  contempt  of 
Court,  and  punish  it  upon  the  spot,  as  the  offence  in  this  case  was  pun- 
ished, by  fine  and  imprisonment.  But  the  existence  of  such  a  penalty 
is  a  *proof  that  the  Court  is  a  superior  Court.  See  also  3  Inst,  r*^ 
140.  I  may  here  observe  that  the  justices  of  oyer  and  terminer  *- 
mentioned  in  the  statute  of  Treason  after  justices  of  assize,  do  not  in- 
clude such  functionaries  as  justices  at  quarter  sessions,  although  the 
words  to  hear  and  determine  be  in  their  commission,  but  only  such  jus- 
tices of  oyer  and  terminer  as  '^  have  their  commission  ad  audiendum  et 
terminandum  as  the  principal  designation  of  their  office"  (1  Hale,  P.  C. 
231).  The  justices  intended  by  this  designation  generally  are  '^justices 
of  assize  or  other  justices  who  have  a  special  commission  of  oyer  and 
terminer  par  excellentiam"  (Vin.  Abr.  Justices  of  Oyer  and  Terminer 
2).  Of  such  Courts  of  Oyer  and  Terminer  the  Judges  only  sought  to 
be  of  the  quorum  (2  Ed.  3,  c.  2 ;  4  BI.  Com.  267) ;  and  of  these  the 
Queen's  Bench  is  the  chief,  as  it  was  also  the  highest  eire  (see  Yin. 
Abr.  ubi  supr&;  4  Inst.  103).  All  the  Queen's  subjects  great  and 
small  are  bound  to  attend  and  assist  the  Judges  acting  under  that  com- 
mission. 

The  next  statute  is  that  of  20  B.  2,  c.  3,  which,  whether  it  was  in- 
tended for  the  independence  or  the  dignity  of  the  justices  of  assize, 
equally  shows  the  importance  which  continued  to  be  attributed  to  them 
by  the  legislature : — '^  The  King  doth  will  and  forbid  that  no  lord  or 
other  of  the  country  little  nor  great  shall  sit  upon  the  bench  with  the 
justices  to  take  assizes  in  their  sessions  in  the  counties  of  England, 
upon  great  forfeiture  to  the  King ;  and  hath  charged  his  said  justices 
that  they  shall  not  suffer  the  contrary  to  be  done." 

The  same  conclusion  as  to  the  estimation  in  which  justices  of  assize 
were  held  may  \)e  drawn  from  the  form  of  the  commission  of  justices 
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of  the  peace,  founded  upon  84  E.  8,  c.  1,  which  ran,  that,  **  in  a  case 
of  diflSculty,"  judgment  should  not  be  given  "unless  in  the  presence  of 
^f.f.-.   one  of  our  justices  of  one  or  other  bench,  *or  of  one  of  our  jua- 

J   tices  appointed  to  hold  the  assizes  in  the  aforesaid  county"  (see 
Lambard*s  Eirenarcha  88). 

The  last  statute  which  I  need  mention,  is,  the  13  &  14  Car.  2,  c.  21,  being 
the  statute  which  before  this  reign  (see  now  22  k  23  Vict.  c.  82,  s.  18)  regu- 
lated the  attendance  with  which  sheriffs  are  bound  to  receiye  the  justices 
of  assize.  It  should  seem,  that,  after  the  restoration,  the  loyalty  of  the 
sheriffs  had  led  them  into  extraordinary  expenses  in  receiving  the  Judges, 
which  expenses  that  statute  made  illegal  for  the  future ;  but,  at  the  same 
time,  it  provided,  as  to  the  attendance  of  the  sheriff  at  the  assizes,  thai 
"  no  sheriff  shall  have  more  than  forty  men  servants  with  liveries  attend- 
ing upon  him  in  the  time  of  the  said  assizes,  nor  under  the  number  of 
twenty  men  servants  in  any  county  whatsoever  within  the  kingdom  of 
England,  nor  under  the  number  of  twelve  men  servants  in  any  county 
within  the  dominion  of  Wales."  This  is  but  a  slight,  and  of  itself  unim 
portant  matter;  yet,  taken  with  the  personal  attendance  of  the  high 
sheriff  already  referred  to,  it  suggests  a  ceremonial  quite  out  of  character 
with  the  reception  of  any  but  a  superior  Court. 

It  thus  appears  to  me  very  clearly,  whether  I  consider  the  origin,  the 
history,  the  procedure,  or  the  jurisdiction  of  the  Court  of  Assize,  or  the 
estimation  in  which  it  has  ever  been  held,  that  I  must  class  it  as  a  supe- 
rior Court  of  a  high  order.  Mr.  jSovill  has  not  cited  a  single  authority 
or  even  hint  to  the  contrary.  And,  even  supposing  that  he  was  right 
in  his  construction  of  the  passage  from  Bacon's  Abridgment,  title  Courts^ 
and  that  Judges  of  assize  are  not  to  be  classed  with  the  justitiarii 
itinerantes,  but  between  them  and  the  Courts  of  the  county  palatine, 
these  latter  are  still  by  the  same  authority  superior  Courts.  Originally 
belonging  as  they  did  to  lords  palatine,  to  whom  the  Crown  had  granted 
*^B1   ^^^^^  counties,  to  hold  to  *them  and  their  heirs  *'  ita  libere  ad 

^  gladium  sicut  ipse  Rex  tenebat  Angliam  ad  Coronam,"  and  who 
possessed  jura  regalia  there,  including,  until  27  H.  8,  c.  24,  the  power 
of  making  justices  in  eire  and  justices  of  assize,  the  Courts  of  such 
counties  palatine,  though  subject, — as  was  the  Common  Fleas  within 
living  memory, — to  the  control  of  the  King's  Bench  by  writ  of  error, 
were  not  inferior  Courts,  so  as  to  require  that  their  jurisdiction  and 
authority  should  be  specially  set  forth  in  their  proceedings,  or  in  justi- 
fying under  them.  They  belonged  to  that  superior  class  to  which  credit 
is  given  by  other  Courts  for  acting  within  their  jurisdiction,  and  to 
whose  proceedings  the  presumption  omnia  rite  esse  acta  applies  equally 
.as  to  those  of  the  supreme  Court  of  Parliament  itself.  Lord  Chief 
Baron  Gilbert  lays  down  that  '^  these  were  superior  Courts  within  their 
jurisdiction  in  as  ample  a  manner  as  a  Court  of  Westminster."  (Gilbert 
C.  P.  190).  To  the  same  effect  was  the  opinion  of  Lord  Wensleydale, 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  m  the 
great  case  of  Howard  v.  Gossett,  10  Q.  B.  411,  447  (E.  C.  L.  R.  vol. 
69).  The  warrant  in  this  case  is  more  precise  than  either  of  those  which 
were  held  valid  there,  and  in  the  case  of  The  Sheriff  of  Middlesex,  11 
Ad.  &  E.  278  (E.  C.  L.  R.  vol.  89).  In  any  point  of  view,  therefore, 
this  is  a  valid  warrant,  and  the  applicant  is  lawfully  in  custody. 

We  have  been  urged  to  be  careful  of  being  misled  by  our  own  waj 
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of  thinking,  in  the  decision  of  this  case,  because,  as  it  was  suggested^ 
oar  privileges  are  involved  in  the  question.  As  that  course  has  been 
adopted,  I  take  leave  to  say  that  I  am  not  conscious  of  the  vulgar  desire 
to  elevate  myself  or  the  Court  of  which  I  may  be  a  member,  by  grasp- 
ing after  a  pre-eminence  which  does  not  belong  to  me ;  and  that  I  will 
codeavour  to  be  even  valiant  in  preserving  and  handing  down  those 
powers  to  do  justice  and  to  maintain  ^truth,  which,  for  the  com-  p^^,. 
mon  good,  the  law  has  intrusted  to  the  Judges*  ^ 

I  think  the  case,  however  important  it  may  be,  admits  of  no  doubt| 
and  that  the  habeas  corpus  asked  for  ousht  not  to  issue. 

Byl£8,  J. — The  learning  and  researca  of  my  Lord  and  my  Brother 
Willes  have  left  me  no  authorities  to  cite,  and  very  little  to  say.  Under 
ordinary  circumstances,  I  should  not  have  felt  justified  in  adding  a  word. 
Bat,  this  being  a  great  constitutional  question,  I  think  each  member  of 
the  Court  ought  to  state  the  reasons  for  his  judgment. 

The  power  of  commitment  for  contempt  is  indispensable  to  the  admin- 
istration  of  public  justice ;  and  the  knowledge  that  it  is  indispensable 
renders  its  exercise  eenerally  unnecessary.  Its  exercise,  therefore,  i9 
rare ;  and,  as  to  its  abuse,  I  am  not  aware  that  a  single  instance  of  its 
abuse  by  a  Judge  of  assize  during  the  course  of  many  centuries  has 
been  brought  to  the  notice  of  the  Court.  Certainly  the  instance  under 
consideration  is  no  abuse  of  the  power ;  for,  here,  it  has  been  exercised 
to  prevent  a  scandalous  failure  of  public  justice.  Should  hereafter  a 
case  of  abuse  arise,  it  by  no  means  follows  from  our  judgments  that  in 
such  a  case  the  facts  might  not  be  examinable,  and  relief  afforded,  on 
affidavit. 

The  only  substantial  objection  taken  in  the  present  instance  is  to  the 
form  of  the  warrant.  It  is  alleged  that  a  Judge  of  assize  cannot  com- 
mit for  contempt  in  general  terms. 

It  is  plain,  upon  the  authorities,  sind  is  admitted,  that  a  superior 
Court  may  commit  for  contempt  of  Court  in  terms  much  more  general 
than  th<)  language  of  this  warrant.  That  power  has  been  decided  to 
belong  not  only  to  the  High  Court  of  Parliament,  that  is,  to  the  House 
of  Lords  and  to  the  House  of  Commons,  but  also  *to  the  Courts  rn^na 
of  Queen's  Bench,  Common  Pleas,  and  Excheauer,  and  to  all  ^ 
superior  Courts  of  record.  The  main  question,  therefore,  is,  whether  % 
Court  of  Assize  be  one  of  the  superior  Courts  of  record. 

From  Magna  Charta  down  to  very  recent  times,  the  distribution  of 
public  justice  to  the  inhabitants  of  every  part  of  England  has  been 
effected,  neither  on  the  one  hand  by  bringing  the  suitors  to  Westminster, 
nor  on  the  other  by  the  establishment  of  inferior  and  local  jurisdictions ; 
but  by  periodically  despatching  the  Judges  to  administer  justice,  in  the 
name  of  the  sovereign,  among  the  people  in  every  county.  This  insti* 
tation  is  older  than  even  the  Courts  of  Westminster  themselves ;  for,  the 
justices  in  eire,  as  is  well  known,  proceeded  from  the  Aula  Regia  before 
it  was  divided  into  what  are  now  the  superior  Courts  of  law.  The 
justices  in  eire  were  the  predecessors  of  the  present  Judges  of  assize, 
who  have  inherited  their  power  and  dignity.  The  commission  of  assize 
alone,  though  only  one  of  the  commissions  under  which  Judges  of  assize 
sit,  has  for  centuries  conferred  on  the  present  Judges  of  assize  powers 
quite  as  ample  and  in  some  respects  more  ample  than  those  with  which 
justices,  in  eire  were  invested.     The  jurisdiction  of  Judges  of  assize 
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extends  to  all  legal  property  of  every  kind,  without  distinction  and  with- 
out limit.  An  appeal  for  error  in  law  was  given,  not  by  the  common 
law,  but  by  statute ;  and,  even  then,  neither  to  the  Court  from  which 
the  Judge  might  have  come  nor  to  the  Court  from  which  the  record 
might  have  come,  but  to  a  Court  of  error.  The  practice  of  granting 
new  trials  is  of  modern  introduction.  In  addition  to  this  unlimitea 
civil  jurisdiction,  the  Judges  of  assize  have,  and  always  have  bad,  by 
the  express  terms  of  their  commission,  unlimited  power  as  a  Court 
of  criminal  judicature.  They  take  cognisance  of  crimes  of  every  degree, 
*^91  ^^^^  ^^S^  treason  down  to  ^petty  offences,  and  have  for  centuries 
-I  disposed,  and  do  to  this  day  dispose  of  the  lives  of  the  Queen's 
subjects ;  and  that  without  appeal.  Lest  the  judges  of  the  superior 
Courts  should  not  be  sufficient  in  number  to  execute  these  responsible 
duties,  for  many  ages,  and  by  force  of  several  statutes,  the  most  eminent 
practitioners  of  the  law,  and  especially  the  practitioners  in  this  Court 
of  Common  Pleas,  who  from  the  ancient  exclusive  jurisdiction  of  this 
Court  in  real  actions  were  deemed  best  qualified  to  assist  in  the  trial  of 
writs  of  right  and  writs  of  entry,  were  not  only  associated  with  the 
Judges  of  assize,  but  introduced  into  the  quorum  clause,  and  sat  as 
Judges.  By  these  means,  before  Courts  of  equity  had  engrossed  the 
exclusive  attention  of  many  members  of  the  bar,  the  whole  body  of 
eminent  lawyers  was  engaged  in  periodically  distributing  justice  through 
the  land.  The  Crown  has  by  a  late  statute  (a)  been  also  empowered  to 
call  to  its  assistance  in  all  cases  that  branch  of  the  profession  which  is 
its  most  distinguished  ornament,  and  of  which  the  learned  counsel  who 
has  moved  for  this  rule  is  himself  a  member.  To  call  a  Court  so 
constituted,  and  of  jurisdiction  so  transcendent,  an  inferior  Court, 
seems  to  need  some  authority :  and  so  the  learned  counsel  appeared  to 
think. 

The  only  authority  cited  for  this  purpose  is  to  be  found  in  a  passage 
in  Bacon's  Abridgment,  Courts  (D),  taken  from  Sir  Matthew  Hale. 
We  learn  that  this  passage  was  at  first  cited  to  the  Court  of  Exchequer 
as  an  authority  for  the  position  that  a  Court  of  assize  was  an  inferior 
Court.  But  it  is  plain,  and  is  now  admitted  here,  that,  on  the  contrary, 
it  is  an  authority  that  the  Courts  of  assize  are  superior  Courts :  but 
still  it  is  contended  that  the  passage  shows  that  the  Courts  of  justices 
*601  ^^  ^fisiz®  A^G  among  the  superior  Courts  called  the  *less  principal 
-*  Courts.  Even  that  is  not  so ;  for  the  expression  justices  itinerant 
ad  communia  placita  comprehends,  as  my  Brother  Willes  has  shown, 
justices  of  assize. 

On  the  one  hand,  I  abstain  from  giving  any  opinion  that  it  is  essential 
for  a  Judge  of  a  superior  Court  of  record  committing  for  a  contempt  in 
the  face  of  the  Court  to  make  out  any  warrant  at  all,  and  that  a  parol 
commitment  sedente  curifi  is  not  all  that  is  requisite.  On  the  other 
hand,  if  a  warrant  be  made  out  stating  the  facts,  as  in  Bushell's  Case, 
Yaughan  135,  and  showing  on  the  face  of  it  that  the  alleged  contempt 
was  no  contempt  in  point  of  law,  that  warrant  would  no  doubt  be  bad. 

This  warrant  (which  it  is  to  be  remarked  is  not  the  warrant  of  a  single 
Judge,  but  of  the  Court  of  assize)  not  only  finds  a  contempt,  but  explains 
the  nature  of  the  contempt ;  for,  it  adjudges  that  the  witness  committed 
the  contempt  by  refusing,  on  the  trial  of  a  criminal  information,  to 

(a)  13  A  14  Vict.  o.  35. 
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answer  a  question  which  he  was  bound  by  law  to  answer,  and  which 
therefore  mast  have  been  relevant,  material,  and  harmless.  I  am  by  no 
means  prepared  to  decide,  even  if  the  law  were  as  the  learned  counsel 
contends,  that  this  warrant  is  not  perfectly  good :  otherwise,  a  warrant 
must  be  drawn  with  a  very  inconvenient  degree  of  length  and  certainty. 
KsATiNO,  J.,  having  been  one  of  the  Judges  of  assize  concurring  in 
the  commitment  of  Mr.  Fernandez,  retired  from  the  argument. 

Rule  refused. (a) 

(a)  At  the  foUowing  Summer  Assizes,  the  information  against  Mr.  Charlesworth  again  ciime 
on  for  trial,  when  Fernandez  attended  and  gave  his  evidence.  Charlesworth  was  convicted, 
and  Fernandez  waa  shortly  afterwards  released  from  custody  by  order  of  the  Secretary  of  State. 


*BAGGALAY  v.  BORTHWICK.    April  16.  [«61 

A  reference  under  the  Common  Law  Procedure  Act,  1854,  confers  upon  the  master  the  same 

powers  and  imposes  upon  the  parties  the  same  liabilities  as  in  the  cue  of  a  reference  under 

an  ordinary  submission  or  rule  or  order. 
Therefore  the  Court  will  not  remit  the  matter  to  the  master  for  reconsideration,  except  where 

there  is  ground  fur  setting  aside  his  certificate. 
Ifor  will  they,  where  the  master  has  declined  to  state  a  case  for  the  opinion  of  the  Court  under 

s.  5,  remit  the  matter  to  him,  in  order  to  give  one  of  the  parties  an  opportunity  of  applying 

to  the  Court  to  direct  a  case  to  be  stated  under  s.  4. 

This  was  an  action  upon  a  building  contract  referred  to  one  of  the 
masters  under  the  8d  section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125.  The  charges  were  proved  to  be  reasonable,  but 
there  was  no  proof  that  the  architect  had  certified  that  the  work  had 
been  done  to  his  satisfaction,  as  provided  by  the  contract.  It  was 
thereupon  objected  on  the  part  of  the  defendant,  upon  the  authority  of 
Scott  V,  The  Corporation  of  Liverpool,  1  GifF.  216, — where  Erie,  C.  J., 
says :  '^  By  the  contract,  it  appears  to  me  that  the  engineer  is  interposed 
between  the  corporation  and  the  contractors,  and  made  the  absolute 
judge  of  the  performance  of  the  works,  and  that  there  is  no  right  in  the 
contractors  to  demand  payment,  and  no  liability  on  the  corporation  to 
pay  throughout  the  contract,  unless  the  condition  of  obtaining  a  valua- 
tion by  the  engineer,  and  his  certificate,  has  been  fulfilled," — that  the 
plaintiff  was  not  entitled  to  recover ;  and  the  master  was  requested  to 
state  a  case  for  the  opinion  of  the  Court.  The  master,  however,  without 
expressing  any  opinion  upon  the  point  thus  raised,  gave  his  certificate 
in  favour  of  the  plaintiff. 

QateSy  for  the  defendant,  now  moved  for  a  rule  to  show  cause  why 
the  matter  should  not  be  referred  back  to  the  master. — The  5th  section 
of  the  Common  Law  Procedure  Act,  1854,  provides  that  it  shall  bo 
lawful  for  the  arbitrator  upon  any  compulsory  reference  under  this  Act, 
or  upon  any  reference  by  consent  of  parties  where  the  submission  is  or 
may  be  made  a  rule  or  order  of  any  of  the  superior  Courts  of  law  or 
equity  at  Westminster,  if  he  shall  think  fit,  and  if  it  is  *not  r^^/^o 
provided  to  the  contrary,  to  state  his  award,  as  to  the  whole  or  ^ 
any  part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court;  and  when  an  action  is  referred,  judgment,  if  so  ordered,  may  be 
entered  according  to  the  opinion  of  the  Court."     [Byles,  J. — It  has 
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been  more  than  once  held  that  we  cannot  send  back  an  award  except 
there  be  ground  for  setting  it  aside.  Is  a  reference  under  the  statute 
diflferent  in  this  respect  from  any  other  reference  ?]  The  object  of  the 
motion  is  that  the  matter  may  be  sent  back,  in  order  that  the  defendant 
may  avail  himself  of  the  4th  section,  which  enacts,  that,  ''  if  it  shall 
appear  to  the  Court  or  a  Judge  that  the  allowance  or  disallowance  of 
any  particular  item  or  items  in  such  account  depends  upon  a  question 
of  law  fit  to  be  decided  by  the  Court,  or  upon  a  question  of  fact  fit  to  be 
decided  by  a  jury,  or  by  a  Judge  upon  the  consent  of  both  parties  as 
thereinbefore  (s.  1)  provided,  it  shall  be  lawful  for  such  Court  or  Judge 
to  direct  a  case  to  be  stated,  or  an  issue  or  issues  to  be  tried ;  and  the 
decision  of  the  Court  upon  such  case,  and  the  finding  of  the  jury  or 
Judge  upon  such  issue  or  issues,  shall  be  taken  and  acted  upon  by  the 
arbitrator  as  conclusive."  [Willes,  J. — You  are  in  effect  moving  to 
set  aside  the  award.  It  was  held  by  the  Exchequer  in  Hogge  v. 
Burgess,  8  Ilurlst.  &  N.  293,t  and  by  two  cases  in  this  Court  (a)  that 
the  rules  of  law  as  to  setting  aside  awards  under  ordinary  references 
apply  to  compulsory  references  under  the  Common  Law  Procedure 
Act,  1854,  and  that  the  8th  section  (6)  of  that  Act  only  enables  the 
*  Court  to  remit  the  matters  referred  to  the  arbitrator  in  cases 
where  they  would  otherwise  set  aside  the  award.  Martin,  B.,  in 
that  case,  referring  to  s.  8,  says:  ''It  seems  to  me  that  that  is  nothing 
more  than  enacting  that  the  clause  introduced  by  Mr.  Richards  shaU 
apply  to  all  orders  of  reference  made  under  the  3d  section,  and  that  it 
does  not  alter  the  distinct  enactment  of  the  7th  section.'^)]  ^^ 
Hogge  V.  Burgess,  the  master  expressed  an  opinion  upon  the  point 
raised  before  him ;  and  the  parties  came  too  late.  Here,  the  master 
came  to  no  decision,  so  that  the  defendant  might  apply  to  the  Court  or 
a  Judge  under  s.  4. 

Erle,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  This  was  a  compulsory  reference  under  the  3d  section  of  the 
Common  Law  Procedure  Act,  1854.  Kow,  it  has  been  laid  down  by 
this  Court  and  by  the  Court  of  Exchequer,  that  a  reference  under  this 
Act  confers  upon  the  arbitrator  the  same  powers  and  imposes  upon  the 
parties  the  same  liabilities  as  in  the  case  of  an  ordinary  arbitration 
where  the  arbitrator  is  selected  by  the  parties  themselves.  And  the 
*641  ^"^®  ^^^  ^®  *  ^^^^  salutary  one.  The  arbitrator  ^whether  named 
-*  by  the  Court  or  chosen  by  the  parties  is  intended  to  be  the  forum 
before  which  the  differences  between  the  parties  are  to  be  finally 
adjusted :  the  parties  are  bound  by  the  arbitrator's  decision  as  well  in 
law  as  in  fact.  The  5th  section  contemplates  that  cases  may  arise  in 
which  the  arbitrator  in  the  exercise  of  his  discretion  may  see  fit  to  take 

(a)  See  Munday  r.  Black,  antd,  p.  567,  and  HoUoway  v.  Francis,  antd  p.  559. 

{b)  Which  enacts,  that,  "io  any  case  where  reference  shall  be  made  to  arbitration  as  aforesaid* 
the  Court  or  a  Judge  shall  have  power  at  any  time  and  from  time  to  time  to  remit  the  matters 
referred,  or  any  or  either  of  them,  to  the  reconsideration  and  redetermination  of  the  said  ar- 
bitrator, upon  such  terms  as  to  costs  and  otherwise  as  to  the  said  Court  or  Judge  may  seem 
proper." 

(e)  Which  enacts  that  "the  proceedings  upon  any  such  arbitration  as  aforesaid  shall,  except 
otherwise  directed  hereby  or  by  the  submission  or  document  authoriziog  the  reference,  be  con- 
ducted in  like  manner  and  subject  to  the  same  rules  and  enactments,  as  to  the  power  of  the 
arbitrator  and  of  the  Court,  the  attendance  of  witnesses,  the  production  of  documents,  enforcing 
or  setting  aside  the  award,  and  othorwiso,  as  upon  a  reference  made  by  consent  under  a  role  of 
Court  or  Judge's  order." 
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the  opinion  of  the  Court  upon  a  question  of  law.  A  question  of  law  wa0 
raised  in  this  case,  and  the  arbitrator  (the  master)  did  not  think  fit  to 
state  a  case  for  the  opinion  of  the  Court.  Then,  Mr.  Gates's  motion  is 
founded  upon  the  4th  section  of  the  statute,  which  enacts,  that,  ^^  if  it 
shall  appear  to  the  Court  or  a  Judge  that  the  allowance  or  disallowance 
of  any  particular  item  or  items  in  the  account  depends  upon  a  question 
of  law  fit  to  be  decided  by  the  Court,  or  upon  a  question  of  fact  fit  to  be 
decided  by  a  jury,  or  by  a  Judge  upon  the  consent  of  both  parties  as 
thereinbefore  provided,  it  shall  be  lawful  for  such  Court  or  Judge  to 
direct  a  case  to  be  stated,  or  an  issue  or  issues  to  be  tried ;  and  the 
decision  of  the  Court  upon  such  case,  and  the  finding  of  the  jury  or 
Jodge  upon  such  issue  or  issues,  shall  be  taken  and  acted  upon  by  the 
arbitrator  as  conclusive."  It  is  contended,  that,  when  before  the 
arbitrator,  the  parties  have  a  right  to  demand  ex  debito  justitise  a  case 
to  be  stated  or  an  issue  directed.  I  do  not,  however,  think  the  clause 
goes  that  length.  It  may  be  that  a  party  may  have  a  right,  when  a 
question  of  law  arises  during  the  arbitration,  to  come  to  the  Court  or  a 
Judge  for  an  interim  order  for  that  purpose.  I  have  never  known  the 
power  to  be  exercised.  It  is  entirely  new  to  me.  But,  when  the  ques- 
tion is  properly  brought  before  the  Court,  and  the  circumstances  dis- 
closed are  fitting,  it  is  possible  the  power  may  be  exercised.  Mr.  Gates 
certainly  has  not  '^entitled  himself  to  raise  the  point  here,  and  p^^.. 
therefore  his  application  must  be  rejected.  *- 

The  rest  of  the  Court  concurring,  Rule  refused. (a) 

(a)  See  HoUand  v,  Judd,  3  G.  B.  N.  S.  820  (B.  C.  L.  R.  toI  91). 


HARE  V.  EDWIN  HENTY  and  GEORGE  HENTT.  May  7. 

A  eoantTj  baoker  reeeiring  from  a  onstomer  a  check  for  preientment  drawn  open  another  coun- 
try banker  not  resident  in  the  aame  town,  is  not  bound  to  transmit  it  for  presentment  hj  the 
poit  of  the  day  on  which  be  receives  it,  but  has  until  post-time  of  the  next  day  for  so  doing. 

A.,  a  banker  at  Worthing,  received  from  B.,  a  customer,  a  check  drawn  upon  C,  a  banker  at 
Lewes  (which  is  distant  about  eighteen  miles  from  Worthing),  on  the  morning  of  Friday,  the 
8fi  of  July,  and  sent  it  that  evtninghj  post  to  his  London  correspondent,  D.,  for  presentment 
tbroogh  the  "country  clearing-bouse,"  then  recently  established,  but  in  pretty  general  use 
smoDg  country  bankers.  D/s  clerk  handed  the  check  at  the  clearing-house  on  the  morning 
of  Satwday,  the  9th,  to  the  clerk  of  E.,  the  London  correspondent  of  C.  (the  drawee),  who 
lent  it  down  by  the  post  of  that  evening  to  C. : — Held,  that  the  presentment  was  in  due 
time. 

This  was  an  action  brought  against  the  defendants,  who  were  bankers 
at  Worthing,  in  Sussex,  by  a  customer,  for  alleged  negligence  in  omit- 
ting to  present  in  due  time  a  check  drawn  upon  a  bank  at  Lewes,  in  the 
same  county,  whereby  the  customer  sustained  a  loss. 

The  first  count  of  the  declaration  stated,  that  the  defendants  thereto- 
fore, and  at  the  time  of  the  committing  of  the  grievances  thereinafter 
mentioned,  were  bankers  carrying  on  their  business  in  the  country,  to 
vit,  at  Worthing,  in  the  county  of  Sussex,  and  as  such  bankers  were 
used  and  accustomed,  in  the  way  of  their  trade  and  business,  among 
other  things,  to  receive  and  take  into  their  charge  from  their  customers 
«hecb  drawn  by  other  and  different  persons  upon  other  and  different 
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bankers,  and  to  present  such  checks  for  payment  to  the  bankers  upon 
whom  they  might  be  respectively  drawn,  and  by  the  custom  and  usa/^e 
*RB1   ^^  *trade  persons  carrying  on  the  business  of  banking  in  the 

-I  country  had  been  used  and  accustomed  and  were  bound  to  transmit 
such  of  the  checks  so  received  by  them  from  their  customers  as  were 
drawn  upon  other  bankers  in  the  country  carrying  on  business  in 
different  places  directly  to  the  bankers  upon  whom  they  were  respec- 
tively drawn,  by  the  evening  post  of  the  day  on  which  the  checks  were 
so  received,  provided  that  a  reasonable  time  had  elapsed  for  so  doing 
after  the  checks  had  been  so  received  from  their  customers  as  aforesaid : 
That  the  plaintiff,  long  before  and  at  the  time  of  committing  the  griev- 
ances thereinafter  complained  of,  was  a  customer  of  and  dealt  with  the 
defendants  in  the  way  of  their  trade  and  business  of  bankers;  and 
that,  on  the  8th  of  July,  1859,  he  the  plaintiff  paid  to  the  defendants  in 
the  way  of  their  trade  and  business  of  bankers,  and  the  defendants  as 
such  bankers  as  aforesaid  then  received  from  the  plaintiff  a  certain 
check  dated  the  7th  of  July,  1859,  drawn  by  certain  persons  trading 
under  the  style  and  firm  of  John  Kidd  &  Son,  directed  to  Messrs.  Whit- 
field, Molyneuz  &  Whitfield,  bankers,  Lewes,  requiring  such  last- 
mentioned  persons  to  pay  to  the  bearer  2452.  14^.  6(f.,  of  which  check 
the  plaintiff  had  become  the  bearer :  That  all  times  had  elapsed  and  all 
things  happened  necessary  to  entitle  the  plaintiff  to  have  the  said  check 
transmitted  by  the  defendants  by  the  evening  post  on  the  said  8th  of 
July  directly  to  Messrs.  Whitfield,  Molyneux  &  Whitfield,  at  Lewes,  for 
payment ;  and  it  thereupon  then  became  and  was  the  duty  of  the  defend- 
ants so  to  transmit  the  said  check  for  payment  as  aforesaid :  Yet  the 
defendants  disregarded  their  duty,  and  wholly  neglected  and  omitted  to 
send  the  said  check  by  the  evening  post  on  the  said  8th  of  July  directly 
to  Messrs.  Whitfield,  Molyneux  &  Whitfield,  at  Lewes:  and  by  the 
^/..^l   defendants'  negligence  and  improper  conduct  the  *said  check  was 

^  presented  to  Messrs.  Whitfield,  Molyneux  &  Whitfield  at  Lewes, 
for  payment,  long  afterwards,  and  much  later  than  it  otherwise  would 
and  ought  to  have  been ;  whereby  and  by  means  of  the  premises  the 
plaintiff  had  lost  and  been  deprived  of  the  sum  of  2452.  14a.  6c2.,  and 
interest  upon  the  same  from  the  said  8th  of  July,  1859. 

The  second  count  stated,  that  the  defendants  were  bankers  at  Worth- 
ing, in  the  county  aforesaid,  and  the  plaintiff  was  a  customer  of  and 
dealt  with  the  defendants  in  the  way  of  their  business  as  bankers ;  that 
the  plaintiff,  as  such  customer  as  aforesaid,  and  in  the  way  of  business, 
on  the  8th  of  July,  1859,  paid  into  the  defendants'  bank  for  collection, 
and  the  defendants  then  received  from  the  plaintiff  for  the  purpose 
aforesaid,  a  certain  check  dated  July  the  7th,  1859,  drawn  by  John 
Kidd  &  Son  upon  Messrs.  Whitfield,  Molyneux  &  Whitfield,  bankers, 
Lewes,  requiring  the  said  last-mentioned  persons  to  pay  to  the  bearer 
2452.  14«.  6(2.,  of  which  check  the  plaintiff  bad  become  the  bearer ;  and 
it  thereupon  then  became  and  was  the  duty  of  the  defendants  to  pre- 
sent the  said  check  to  Messrs.  Whitfield,  Molyneux  &  Whitfield,  at 
Lewes,  for  payment,  within  a  reasonable  time  and  according  to  the  cus- 
tom and  usage  of  merchants  and  bankers :  Yet  the  defendants  disregarded 
their  duty,  and  wholly  neglected  and  omitted  to  present  the  said  check 
to  Messrs.  Whitfield,  Molyneux  &  Whitfield,  at  Lewes,  for  payment, 
within  a  reasonable  time,  or  according  to  the  custom  and  usage  of  mer- 
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cliants  and  bankers ;  and  by  the  defendants*  negligence  and  improper 
condact  the  said  check  was  presented  to  Messrs.  Whitfield,  Moljneux 
&  Whitfield,  at  Lewes,  for  payment,  after  the  lapse  of  a  most  unreason- 
able time,  and  much  later  than  it  ought  and  should  have  been  presented, 
according  to  the  custom  and  usage  of  merchants  and  bankers :  whereby 
and  by  *means  of  the  premises  the  plaintiff  had  lost  and  been  rtaa 
deprived  of  245Z.  14«.  6d.,  and  interest  upon  the  same  from  the  '- 
Bald  8th  of  July,  1859. 

There  was  also  a  count  for  money  received  by  the  defendants  to  the 
plaintiff's  use,  for  money  lent,  interest,  and  money  found  due  upon 
accoants  stated. 

The  defendants  pleaded, — first,  to  the  first  and  second  counts,  not 
guilty. 

Secondly,  to  the  first  count,  that  they  the  defendants  as  such  bankers 
were  not  used  and  accustomed  in  the  way  of  their  trade  and  business 
to  receive  and  take  into  their  charge,  from  their  customers,  checks 
drawn  by  other  and  different  persons  upon  other  and  different  bankers, 
and  to  present  such  checks  for  payment  to  the  bankers  upon  whom  they 
might  be  drawn,  as  alleged. 

Thirdly,  to  the  first  count,  that,  by  the  custom  and  usage  of  trade, 
persons  carrying  on  the  business  of  banking  in  the  country  had  not 
been  used  and  accustomed,  nor  were  they  bound,  to  transmit  such  checks 
as  were  received  by  them  from  their  customers,  and  were  drawn  upon 
other  bankers  in  the  country,  carrying  on  business  in  different  places, 
directly  to  the  bankers  upon  whom  they  were  drawn,  by  the  evening 
post  of  the  day  on  which  the  checks  were  so  received,  in  manner  and 
form  as  in  the  first  count  alleged. 

Fourthly,  to  the  first  count,  that  the  plaintiff  did  not  pay  to  the 
defendants,  nor  did  the  defendants  receive  from  the  plaintiff,  the  said 
check  in  that  count  mentioned,  to  be  transmitted  according  to  the  said 
custom  and  usage  in  the  first  count  mentioned. 

Fifthly,  to  the  second  count,  that  the  plaintiff  did  not  pay  into  the 
defendants'  bank,  nor  did  the  defendants  receive  for  collection,  the  said 
check  in  the  second  count  mentioned,  as  alleged. 

Sixthly,  to  the  residue  of  the  declaration,  never  indebted.  Issue 
thereon. 

*Tbe  cause  was  tried  before  Blackburn,  J.,  at  the  last  Summer  p^f/»q 
Assizes  at  Lewes.  The  facts  which  appeared  in  evidence  were  as  ^ 
follows : — On  the  7th  of  July,  1859,  the  plaintiff  received  at  Brighton, 
between  4  and  5  o'clock  in  the  afternoon,  an  open  check  on  the  bank 
of  Messrs.  Whitfield,  Molyncux  &  Whitfield,  at  Lewes,  for  245Z.  14«. 
6i.,  drawn  by  Messrs.  Kidd  &  Son,  who  kept  an  account  there,  payable 
to  one  Ingram,  or  bearer.  Shortly  after  10  o'clock  on  the  morning  of 
the  8th,  the  plaintiff  paid  in  this  check  with  others  to  his  account  with 
Messrs.  Ilenty,  his  bankers,  at  Worthing,  which  is  about  eighteen  miles 
distant  from  Lewes.  The  post  from  Worthing  to  Lewes  closes  at  9 
P.  M.,  and  the  letters  are  delivered  between  7  and  8  o'clock  the  following 
morning.  If  the  check  in  question  had  been  sent  direct  by  Messrs. 
Henty  to  Lewes  by  the  post  of  the  day  on  whicli  they  received  it,  it 
would  have  arrived  there  on  the  morning  of  Saturday,  the  9th,  when  it 
would  have  been  paid.  In  consequence,  however,  of.  the  course  which 
was  adopted,  it  did  not  reach  Lewes  until  the  morning  of  Monday,  the 
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^Ith,  when  it  was  dishonoured ;  Kidd  k  Son  having  suspended  payment 
on  that  day. 

Messrs.  Henty,  the  defendants,  having  received  the  check  on  the 
morning  of  Friday,  the  8th  of  July,  sent  it  by  that  evening's  post  to 
Messrs.  Lubbock  &  Co.,  their  London  correspondents,  for  presentment 
to  Messrs.  Williams,  Deacon  &  Co.,  the  London  correspondents  of 
Messrs.  Whitfield  &  Go.  (whose  names  were  printed  on  the  check), 
through  the  "  country  clearing-house," — a  practice  which  had  obtained 
almost  universally  since  the  Autumn  of  1858,  in  imitation  of  the  Lon- 
don clearing-house.  Lubbock  &  Co.'s  clerk  took  the  check  to  the 
country  clearing-house  on  the  morning  of  Saturday,  the  9th,  and 
handed  it  to  Williams,  Deacon  &  Go.*s  clearing-house  clerk,  who  sent  it 
♦701  *^^^'^  ^y  ^^^^  night's  post  to  Messrs.  Whitfield  &  Co.,  at  Lewes, 
^  where  it  arrived  on  the  morning  of  Sunday,  the  10th :  and  on 
Tuesday,  the  12th,  it  was  returned  to  the  plaintiff  dishonoured. 

The  evidence  as  to  the  practice  of  country  bankers  with  respect  to 
the  presentment  of  checks  before  the  establishment  of  the  country 
clearing-house  was  extremely  loose :  but  the  result  seemed  to  be  that 
a  country  banker  receiving  fi*om  a  customer  a  check  on  another  country 
banker  sent  it  to  the  latter  by  the  post  of  that  or  the  next  day,  as  suited 
his  own  convenience. 

Mr.  George  Whitfield,  a  member  of  the  firm  of  Whitfield,  Molyneux 
&  Whitfield,  who  was  called  as  a  witness  for  the  plaintiff,  said :  *'  Before 
the  country  clearing-house  was  established,  we  sent  checks  on  the  day 
we  received  them :  we  never  kept  them  over  night.  That  was  our  inva- 
riable practice.  /  believe  other  banks  have  kept  them  over  night.  In 
the  case  of  bills,  we  do  keep  them  over  night." 

Mr.  Hall,  manager  of  the  Union  Bank,  Brighton  (who  was  also  called 
for  the  plaintiff),  said :  ^*  If  a  check  on  the  Lewes  bank,  or  on  Henty's 
bank,  is  received  by  us,  we  send  it  direct  to  ,these  two  banks  the  same 
night  when  received.  If  the  check  is  on  any  other  bank,  then  we  send 
it  to  London,  to  the  country  clearing-house.  That  practice  has  existed 
since  the  establishment  of  the  clearing-house,  in  November,  1858. 
Before  that,  checks  on  all  banks  were  sent  to  them  direct  on  the  day  toe 
received  them^  unless  there  was  a  special  reason.  The  sooner  sent  the 
sooner  they  are  honoured." 

Mr.  Gockburn,  manager  of  the  Brighton  Branch  of  the  London  and 
County  Bank,  also  a  witness  for  the  plaintiff,  said :  ^*  A  country  check 
is  sent  by  us  direct  to  the  bank  on  which  it  is  drawn,  on  the  evening  of 
*1V\  ^^^  *^<^y  ^^  receive  it ;  that  is,  if  the  bank  is  on  this  side  of  Lon- 
^  don.  I  believe  it  to  be  the  custom  of  banks  always  to  send  off 
checks  the  night  they  get  them.  I  believe  they  claim  the  right  to  keep 
them  until  the  next  day^  but  do  not.  It  is  our  business  to  get  rid  of 
them.  The  ordinary  course  of  practice  is  to  get  rid  of  them  the  same 
night.'* 

The  following  witnesses  were  called  on  the  part  of  the  defendants : — 

William  Drake,  a  clerk  in  Jones,  Lloyd  &  Co.*s  house,  having  the 
general  management, — "  The  country  clearing-house  was  established  in 
1858.  Prior  to  that,  if  a  country  check  was  paid  by  a  customer  to  our 
London  house,  the  custom  was,  to  send  it  by  the  post  of  the  following 
day.  I  cannot  speak  as  to  the  usage  if  London  checks  were  paid  to 
country  banks.    There  are  some  London  bankers  who  do  not  use  the 
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dearing-house.  We  present  cheeks  en  the  morning  after  we  receive  them. 
That  has  been  the  usage  as  long  as  I  have  known.  The  country  clearing- 
house is  now,  as  far  as  I  can  judge  from  the  checks  passing  through  us, 
generally  used.  We  never  forwarded  country  checks  on  the  day  they 
were  paid  in,  unless  we  had  special  orders,  before  the  clearing-house  was 
established.     The  London  post  leaves  at  6.** 

Mr.  Bellingham,  a  member  of  the  firm  of  Curtis,  Pomfret  &  Co., 
bankers  at  Rye : — "  We  have  generally  used  the  country  clearing-house 
since  its  establishment.  For  that  purpose,  we  send  checks  off  on  the 
evening  of  the  day  we  receive  them.  Before  the  establishment  of  the 
clearing-house,  we  occasionally  retained  checks  until  the  next  day, 
especially  on  market-days,  when  they  are  most  numerous.  We  should 
before  the  clearing-house  have  sent  off  checks  to  the  westward  the  same 
day ;  but  the  eastward  post,  being  at  6,  was  too  early.  One  on  Lewes 
we  should  *have  sent  off  the  same  day.  We  frequently,  from  p^^o 
pressure  of  business,  on  market-days,  detained  checks  to  the  west-  ^ 
ward  as  well  as  eastward." 

John  Henry  Turner,  clerk  to  Randall  &  Co.,  bankers,  Maidstone : — 
^'Our  house  now  uses  the  country  clearing-house.  Before  that  was 
established,  we  generally  sent  off  all  the  checks  received  before  3  o'clock : 
as  to  those  received  later,  we  used  our  discretion,  and  frequently  kept 
some.  If  a  single  check  for  a  small  amount  was  paid  in  in  the  morning, 
we  should  probably  retain  it.  If  a  large  amount,  we  should  probably 
forward  it,  as  affecting  the  money  balance.  We  always  claimed  the  right 
to  retain  it.  Our  habit  was  to  forward;  but  there  were  many  exceptions. 
We  kept  them  back  as  a  matter  of  right  J" 

Mr.  Head,  banker,  East  Grinstead : — "  Before  the  country  clearing- 
house was  established,  we  usually  sent  checks  on  the  day  we  received 
them  :  that  was  the  usual  custom  ;  not  invariable  by  any  means.  It  was 
a  question  of  time.  The  post  went  at  6,  and  the  bank  closed  at  \  past  5. 
It  was  a  matter  of  convenience.  We  now  send  them  to  London.  We 
forwarded  them  the  same  day,  as  a  matter  of  business,  to  get  the  money 
as  soon  as  possible." 

Charles  Austwick,  managing  clerk  to  Knight,  banker,  Farnham : — 
"We  use  the  country  clearing-house.  Since  it  has  been  established,  we 
send  up  checks  on  the  evening  of  the  day  on  which  we  receive  them. 
Before  that,  we  occasionally  retained  them  till  the  following  day.  It  was 
the  practice  to  send  checks  paid  in  early.  If  it  was  a  small  check,  and 
we  thought  it  probable  we  might  have  another  on  the  same  banker^  we 
would  retain  it.*' 

Mr.  John  Lubbock,  member  of  the  firm  of  Lubbock  &  Co.,  London : 
— "  I  remember  the  establishment  of  the  country  clearing-house.  The 
eustom  in  London  before  *that,  was,  to  keep  checks  on  country  p^yq 
bankers  a  day,  unless  paid  in  very  early,  or  there  were  special  ^ 
eircumstances.  We  always  did  it  as  a  matter  of  right.  I  never  heard 
it  doubted."  On  cross-examination,  this  witness  said :  '^  I  cannot  speak 
as  to  country  bankers'  custom.  We  sometimes  forwarded  those  that  came 
in  before  12,  but  not  as  a  general  rule.  We  should  not  forward  those 
later,  unless  under  special  circumstances.  More  than  five-sixths  of  the 
country  bankers  use  the  clearing-house.*' 

Mr.  Down,  many  years  clerk  at  Williams,  Deacon  &  Co.'s : — "  Be- 
fore Ihe  country  clearing-house  existed,  ive  transmitted  checks  by  the 
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following  nighfs  post.  The  name  of  the  London  agent  is  printed  on 
the  checks  since  the  clearing-house.  I  know  only  of  the  London  custom : 
but  I  am  not  aware  of  any  difference  between  it  and  the  country 
practice." 

Edwin  Henty,  one  of  the  defendants: — "The 'plaintiff  banked  with 
us.  lie  paid  in  the  check  in  question  on  the  8th  of  July.  By  the  same 
day's  post  we  sent  it  to  London.  That  has  been  the  course  ever  since 
the  establishment  of  the  country  clearing-house.  Before  that,  we 
generally  sent  checks  by  the  first  post.  We  sometimes  kept  them  till  the 
following  day,  if  it  was  a  matter  of  convenience  to  ourselves.  We  chose 
to  take  the  risk  on  ourselves.  We  almost  invariably  sent  them  on  the 
same  day.  I  infer  from  what  I  know  of  other  bankers  that  they  did 
nearly  the  same  as  we  did." 

On  the  part  of  the  defendants  it  was  contended  that  country  bankers 
receiving  checks  from  their  customers  are  not  bound  by  law  to  forward 
them  for  presentment  on  the  day  on  which  they  are  paid  in,  but  may 
retain  them  until  the  next  day's  post, — referring  to  Byles  on  Bills,  7th 
edit.  18,  where  it  is  laid  down,  upon  the  authority  of  Rickford  v.  Ridge, 
2  Campb.  537,  and  Bond  v.  Warden,  1  Collyer  583,  that,  if  the  party 
^jM-j   *receiving  the  check  from  the  drawer  do  not  live  in  the  same 

-I  place  with  the  drawee,  he  should  send  it  to  his  banker  or  other 
agent  by  the  next  day's  post,  and  they  should  present  it  on  the  day  after 
they  received  it." 

The  learned  Judge  left  two  questions  to  the  jury, — first,  whether  the 
check,  if  presented  on  Saturday,  would  have  been  honoured, — secondly, 
what,  before  the  country  clearing-house  was  established,  was  the  general 
usage  of  country  bankers  as  to  the  time  within  which  they  were  to 
forward  checks  on  other  country  bankers,  when  paid  in  by  their  cus- 
tomers. And  he  told  them,  that,  if  the  bankers  have  till  the  evening 
of  the  nej^t  day,  it  was  quite  consistent  with  their  having  generally  for- 
warded earlier  for  their  own  convenience,  but  that,  if  they  only  had  till 
the  post  of  the  first  day,  it  would  be  a  violation  of  the  usage  if  they 
kept  any  checks  back,  and  that  the  time  which  each  holder  has  to  for- 
ward his  check,  is,  by  the  post  of  next  day  (founded,  no  doubt,  on  the 
difficulty  of  getting  all  transactions  finished  before  the  post-time  of  the 
day) ;  but  that,  for  the  purpose  of  the  day,  this  did  not  decide  the 
question  as  between  banker  and  customer,  though  it  was  a  weighty 
argument  in  favour  of  the  defendants. 

The  jury  found,  that  the  check,  if  presented  on  the  Saturday,  would 
have  been  paid ;  and  that  the  custom  of  country  bankers  in  general,  was, 
to  forward  checks  on  the  day  received. 

The  learned  Judge  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  the  amount  claimed,  reserving  leave  to  the  defendants  to 
move  on  the  law  as  to  the  time  of  forwarding  the  check. 

Shee^  Serjt.,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants,  or  for  a  new  trial,  on  the  « 
ground  '^  that  the  learned  Judge  misdirected  the  jury  in  leaving  to  them 
i^^r-y  *ti  question  of  usage,  and  in  not  telling  them  as  a  matter  of  law 
•I  that  the  check  was  presented  in  due  time,"  and  also  on  the  ground 
that  the  verdict  was  against  evidence.  He  submitted  that  the  check 
was  presented  within  the  same  time,  within  which  the  defendants  were 
bound  to  present  it  if  they  had  not  sent  it  through  the  country  clearing- 


COMMON  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)       75 

house  in  London,  tiz.,  by  tbe  post  of  the  day  succeeding  that  on  which 
they  received  it :  and  he  referred  to  Byles  on  Bills,  p.  17,  where  the 
learned  author  says, — ''  We  have  already  observed  that  checks  are  in 
legal  effect  inland  bills  of  exchange,  payable  to  bearer  on  demand ;  and 
we  shall  hereafter  see  that  an  ordinary  bill  of  exchange,  payable  on 
demand,  mast  be  presented  for  payment,  or,  if  the  parties  live  at  a 
distance,  forwarded  for  presentment  within  a  reasonable  time,  which  is 
generally  held  to  comprehend  the  day  after  it  is  issued.  Such  also  is  the 
general  rule  as  to  the  presentment  of  checks,  when  the  question  of  due 
presentment  arises  between  the  holder  and  a  transferrer  not  being  the 
drawer.  *  The  result  of  the  cases,'  says  Tindal,  0.  J.,  in  Moule  v. 
Brown,  4  N.  C.  268  (E.  C.  L.  R.  vol.  33),  5  Scott  694,  *  from  Rickford  v. 
Ridge,  2  Campb.  637,  to  Boddingtonv.  Schlencker,  4  B.  &  Ad.  762  (E. 
C.  L  R.  vol.  24),  1  N.  &  M,  540  (E.  C.  L.  B.  vol.  28),  is  that  the  party 
receiving  a  check  has  till  the  following  day  to  present  it,  where  there 
are  the  ordinary  means  of  doing  so.'  Formerly  it  was  held  that  the  check 
must  be  presented  on  the  morning  of  the  next  day ;  it  is  now,  however, 
firmly  established  that  the  holder  has  the  whole  of  the  banking-hours  of 
the  next  day  within  which  to  present  it:"  Robson  v,  Bennett,  2  Taunt. 
388 ;  Rickford  v.  Ridge,  2  Campb.  537. 

Edwin  James,  Q.  C,  Hawkins,  Q.  C,  and  G^ates,  showed  cause. — It 
was  the  duty  of  the  defendants  to  '^forward  the  check  for  present-  p^yr> 
ment  by  the  cross-post  to  Lewes  on  the  day  they  received  it,  viz.,  L 
Friday,  the  8  th  of  July.  Instead  of  adopting  that  obviously  proper  course, 
they  crossed  the  check  with  the  names  of  their  London  correspondents, 
Lubbock  &  Co.,  and  sent  it  to  them  by  the^  Friday  night's  post,  to  pass 
through  the  country  clearing-house  on  the  following  morning.  The  con- 
sequence of  which  was,  that  the  check  was  not  presented  at  Whitfield  & 
Co.'s  at  Lewes  until  the  morning  of  Monday  the  11th,  when  it  was  re- 
fused payment.  At  the  country  clearing-house, — which  is  a  thing  of 
quite  recent  introduction, — no  credit  is  given :  it  is  used  as  a  mere 
medium  for  the  presentment  of  checks  to  the  drawees.  [Willes,  J. — 
It  is  unlike  the  practice  of  the  London  clearing-house  in  this  respect.] 
The  defendants'  duty,  as  was  clearly  established  by  the  evidence  cf 
Mr.  Henty  himself, — they  having  received  the  check  early  on  the  morn- 
ing of  the  8th  of  July, — was,  to  forward  it  on  the  evening  of  the  same 
day,  not  to  London,  but  to  Lewes.  By  the  usage  of  the  city  of  Lon- 
don, a  person  receiving  a  check  with  his  banker's  name  written  across 
it,  pays  it  in  at  the  banker's,  and  the  banker,  if  he  receives  it  in  time, 
presents  it  at  the  clearing-house,  and  obtains  payment  the  same  day. 
In  Boddington  v.  Schlencker,  4  B.  &  Ad.  752  (E.  C.  L.  R.  vol.  24),  a 
debtor  paid  his  creditor  a  crossed  check,  and  the  latter  on  the  same  day 
transmitted  it  to  his  banker.  The  banker  negligently  (as  was  alleged) 
omitted  to  present  it  at  the  clearing-house  in  time  for  that  day  (when  it 
▼oald  have  been  paid),  and  on  the  next  it  was  dishonoured,  the  firm 
on  which  it  was  drawn  having  stopped  payment :  it  was  held  that  the 
supposed  negligence  of  the  banker,  thotigh  it  might  render  him  liabls  ta 
his  eustomevy  did  not  discharge  the  drawer :  the  holder  of  the  check 
being  entitled,  by  the  general  law,  to  present  it  the  day  after  he  receives 
it ;  and  no  custom  of  the  *city  being  proved,  as  between  debtor  p^..^ 
and  creditor,  that  a  crossed  check,  if  received  by  the  latter  and  ^  ^ 
sent  by  him  to  his  banker  in  8u£Scient  time^  must  be  cleared  the  same 
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day.  The  plaintiff,  when  he  paid  in  the  check  to  his  bankers,  had  a 
right  to  expect  that  it  would  be  presented  according  to  the  nsnal  course, 
and  not  by  the  circuitous  mode  of  sending  it  to  the  clearing-house  in 
LondoUy-'-a  practice  of  which  he  could  know  nothing.  [Erle,  C.  J. — 
If  the  defendants  had  a  right  to  retain  the  check  until  the  day  after 
that  on  which  they  received  it,  and  had  exercised  that  right,  it  would 
not  have  reached  the  Lewes  bank  before  the  Monday.]  "  When  tho 
defendants  received  the  check  from  their  customer,  they  became  his 
Brents  to  receive  the  money  upon  it  at  early  as  possible:**  per  Abbott, 
C.  J.,  in  Kilsby  r.  Williams,  6  B.  &  Aid.  815,  819  (E.  C.  L.  B.  vol.  7), 
1  D.  &  B.  476  (E.  C.  L.  B.  vol.  16).  The  bankers  are  not  holders  of 
the  check :  they  are  merely  agents  for  its  presentation :  Boyd  v.  Em- 
merson,  2  Ad.  &  E.  184  (E.  C.  L.  B.  vol.  29),  4  N.  &  M.  99  (E.  C.  L. 
B.  vol.  30).  [Williams,  J. — How  would  the  check  have  been  paid  if 
it  had  been  sent  by  the  defendants  by  the  cross-post  to  Lewes  on  the 
Saturday?]  It  would  have  been  so  dealt  with  by  Messrs.  Whitfield  k 
Co.  as  to  bind  them  to  the  payment  of  it.  [Willes,  J. — A  man  who 
employs  a  banker  is  bound  by  the  usage  of  bankers.  Was  it  usual  for 
country  bankers  at  the  time  in  question  to  use  the  country  clearing- 
house ?  The  evidence  was  that  at  the  time  of  the  trial  abotit  five-sixths 
of  the  country  bankers  used  it.]  In  Alexander  v.  Bnrchfield,  3  Scott 
N.  B.  655  (E.  C.  L.  B.  vol.  36),  7  M.  &  G.  1067  (E.  C.  L.  B.  vol.  49), 
it  was  laid  down  that  the  holder  of  a  check  is  bound  to  present  it  for 
payment  within  a  reasonable  time, — that  is,  in  the  course  of  the  day 
succeeding  that  on  which  he  receives  it  from  the  drawer ;  and  that  whe- 
ther he  presents  it  himself  or  through  his  hankers.  Tindal,  C.  J.,  in 
giving  the  judgment  of  the  Court,  said :  ^^  The  facts  proved  at  tho  trial 
*7fil  ^®''^»  ^^^^  ^^®  check  was  given  by  *the  defendant  to  the  plaintiffs 
J  in  the  afternoon  of  Tuesday,  the  10th  of  March ;  that,  on  Wednes- 
day morning,  the  plaintiffs  paid  it  in  to  their  bankers,  Messrs.  Whitmore 
k  Co.,  who  presented  it  for  payment  on  the  morning  of  Thursday,  the 
12th,  to  the  defendant's  bankers,  on  whom  it  was  drawn ;  that,  if  the 
check  had  been  presented  on  the  Wednesday  during  banking-hours,  it 
would  have  been  paid ;  but  that  the  defendant's  bankers  stopped  pay- 
ment early  on  the  Thursday  morning,  before  the  check  was  presented. 
It  was  admitted  on  the  argument,  that,  if  a  check  drawn  upon  a  banker 
living  in  the  same  place  is  presented  on  the  day  following  that  on  which 
it  is  received,  it  is  presented  within  a  reasonable  time :  but  it  was  con- 
tended on  the  part  of  the  plaintiffs,  that,  if  the  holder  of  such  check 
wishes  to  procure  payment  of  it  through  his  bankers,  he  is  at  liberty  to 
keep  it  during  the  day  on  which  he  receives  it,  to  pay  it  in  to  his  bank- 
ers on  the  day  after  he  receives  it,  and  the  bankers  again  may  present 
it  to  the  party  on  whom  it  is  drawn  on  the  day  following ;  that  is,  in 
effect,  that,  in  such  case,  the  holder  of  the  check  has  one  day  more  for 
presenting  the  check  than  if  he  had  presented  it  himself.  Evidence 
was  given  at  the  trial  that  it  was  an  invariable  usage  for  bankers  in  the 
city  not  to  present  checks  paid  in  by  their  customers  until  the  day  fol- 
lowing that  on  which  they  are  received :  but  no  evidence  was  given  of 
any  usage,  that,  where  tho  customer  had  received  the  check  himself  on 
the  day  before  he  paid  it  in  to  his  bankers,  and  a  loss  ensued  from  the 
insolvency  of  the  party  on  whom  the  check  was  drawn,  which  insolvency 
took  place  subsequently  to  the  timeat  which  the  holder  would  bare 
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been  bound  to  present  it  himself,  such  loss  was  borne  by  the  drawer  of 
the  check.     No  case  was  cited,  and  no  authority  was  brought  before  us 
to  ^support  the  position  that  the  drawer  was  bound  to  boar  such   p,*Q 
loss.     The  case  that  came  the  nearest  to  it,  was  that  of  Rick  ford      ^ 
V.  Ridge,  2  Campb.  537.     In  that  case,  the  owner  of  the  check  had 
discounted  it  with  a  hanker  in  the  country,  who  sent  it  up  to  his  London 
correspondents  on  the  day  following,  who  presented  it  the  day  after  they 
received  it,  and  in  the  mean  time  the  party  on  whom  it  was  drawn  had 
become  insolvent.     But,  in  that  case,  the  defendant,  by  discounting  his 
check  in  the  country,  must  be  taken  to  have  assented  to  that  being  done 
which  was  the  usual  and  necessary  course  to  procure  payment  of  the 
check.     All  the  other  cases  cited  establish  only,  that,  in  the  case  of  a 
bill  of  exchange,  there  is  one  day  more  allowed  for  giving  notice  of  diih 
honour  of  a  bill  where  it  is  presented  through  a  banker,  than  if  pre- 
sented by  the  party  himself:  but  no  case  establishes  that  any  additional 
time  for  presenting  the  bill  for  payment  is  allowed  under  these  circum- 
stances.     In  the  absence  of  evidence  of  a  course  of  dealing  for  the 
drawer  to  pay  a  check  under  circumstances  like  those  of  the  present 
case,  from  which,  if  it  existed,  a  contract  to  pay  might  be  inferred,  and 
in  the  absence  of  authority  to  show  that  by  law  he  is  bound  to  pay,  we 
cannot  feel  ourselves  iustified  in  laying  it  down  as  a  rule  of  law  that 
the  holder  of  a  check  is  entitled  to  one  day  more  for  presenting  it,  by 
passing  it  through  his  bankers.     Nor  can  we  see  that  such  rule  is  called 
for  as  a  matter  of  expediency  or  of  pressing  convenience.     In  the  case 
of  a  check,  the  holder  does  not  lose  his  remedy  against  the  drawer  by 
reason  of  non-presentment  within  any  prescribed  time  after  taking  it, 
unless  the  insolvency  of  the  party  on  whom  it  is  drawn  has  taken  place 
in  the  interval ;  that  is,  unless  there  is  an  actual  loss  to  the  drawer. 
And  the  instances  of  any  such  loss  happening  by  reason  of  the  r^oti 
^insolvency  of  the  drawee  taking  place  during  the  additional  time   *- 
for  presentment  which  is  claimed  and  contended  for  on  the  part  of  the 
plaintiffs,  are  probably  so  few  in  the  course  of  mercantile  concerns,  that 
it  can  scarcely  be  said  to  be  an  evil  calling  for  an  extension  of  the  time 
of  presentment:  more  particularly,  as  the  party  who  receives  the  check 
may  always  protect  himself  against  any  danger  of  the  insolvency  of 
the  drawee,  where  he  intends  the  check  to  pass  through  his  bankers, 
by  stipulating  that  his  bankers'  names  shall  be  crossed  upon  the  check, 
Tihich  would  amount  to  an  agreement  on  the  part  of  the  drawer  of  the 
check  that  the  usual  course  of  presentment  through  a  banker  should  be 
observed."    [Erle,  C.  J. — In  the  case  of  a  bill  of  exchange,  the  banker 
is  considered  as  the  holder :  in  the  case  of  a  check,  he  is  merely  an 
agent  to  present.]     The  cases  referred  to  in  the  passage  cited  from 
Byles  on  Bills  are  cases  between  the  debtor  and  the  creditor.     In  Bond 
V.  Warden,  1  Col.  C.  G.  583,  there  was  no  delay  at  all.     There,  a  check 
for  4700Z.,  drawn  upon  the  Lutterworth  Bank,  was  given  to  A.,  at  Lut-' 
terworth,  on  the  20th  of  April,  after  banking  hours,  in  payment  for  an 
estate.   A.,  who  lived  three  miles  from  Lutterworth,  immediately  handed 
the  check  to  B.,  to*be  placed  to  A.'s  account  at  the  Rugby  Bank.    Rugby 
is  about  six  miles  from  Lutterworth.     On  the  arrival  of  the  check  the 
same  day  at  Rugby,  the  Rugby  bank  had  closed :  but  the  check  was 
deposited  with  one  of  the  partners  of  that  bank  for  the  night,  and  in 
the  morning  of  the  2l8t  of  April  it  was  paid  in  to  the  bank,  and  on  the 


so  HARE  V.  HENTT.    E.  T.  1861. 

same  day  transmitted  by  post  to  the  Lutterworth  bankers,  with  direc- 
tions to  send  the  amount  to  London.  The  Lutterworth  bankers  received 
the  check  early  on  the  22d.  At  half-past  one  o'clock  on  that  day  they 
stopped  payment :  and  it  was  held  that  the  deposit  of  the  check  with 
*RM  ^^^  *Hugby  bankers  was  a  reasonable  course  on  the  part  of  A., 
-'  and  consequently  that  the  presentment  to  the  Lutterworth  Bank 
was  in  time  to  prevent  the  check  from  becoming  his  check,  and  that  the 
debt  was  still  due  to  him.  [Willes,  J.,  referred  to  Moule  v.  Brown,  5 
Scott  694.  There,  on  Tuesday  the  28th  of  March,  a  check  drawn  by 
one  Fry  upon  a  banker  at  Bath  was  received  from  the  defendant  at  one 
of  the  branches  of  the  North  Wilts  Bank  at  Malmesbury,  and  was  on 
the  same  day  remitted  to  the  chief  office  at  Melksham,  and  thence  to 
Bath  on  the  30th,  and  presented  for  payment  on  the  31st,  and  disho- 
noured :  and  it  was  held  that  the  presentment  was  not  made  in  due  time, 
80  as  to  entitle  the  holders  to  resort  to  the  defendant.]  There,  there 
was  clearly  an  undue  delay  in  getting  the  check  cashed.(a) 

The  Court  proposed  to  Shee,  Serjt.,  to  make  his  rule  absolute  for  a 
new  trial;  but  intimated,  that,  as  to  the  point  reserved,  viz.,  whether  the 
bankers  had  by  law  until  the  day  after  they  received  it  to  present  the 
check,  the  jury  having  found  the  usage  to  be  otherwise,  they  thought 
the  rule  could  not  be  sustained. 

Sheej  Serjt.,  however,  thought  otherwise,  and  accordingly,  in  the 
course  of  the  present  Term  (with  Lushy  Q.  C,  and  Tompnon  Chitty\ 
was  heard  in  support  of  the  rule.  The  question  is,  whether  the  defend- 
ants were  bound  to  transmit  the  check  on  the  day  on  which  they  received 
it,  to  the  bankers  on  whom  it  was  drawn,  or  were  justified  in  dealing 
with  it  as  they  did,  viz.,  sending  it  on  that  day  to  their  London  corres- 
*ft21  Pendents,  to  be  presented  at  the  country  clearing-house  *(then  a 
^  few  months  established)  to  the  London  correspondents  of  the 
drawees,  or  in  retaining  it  until  the  day  after  it  was  paid  in,  nnd  send- 
ing it  on  that  day  directly  to  the  drawees  for  payment.  [Williams, 
J. — The  only  point  reserved,  is,  whether  the  bankers  had  until  next  day 
to  forward  the  check.]  The  facts  are  these.  The  check  was  paid  in  to 
the  bank  of  the  defendants  on  the  morning  of  the  8th  of  July,  wi-ihout 
any  intimation  as  to  when  the  plaintiff  received  it.  Upon  the  face  of 
the  check  were  printed  the  names  of  Messrs.  Williams,  Deacon  &  Co., 
the  London  agents  of  the  defendants,  for  the  purpose  (according  to  the 
usage  which  was  proved  to  have  existed  for  some  months)  of  indicating 
that  it  was  to  be  dealt  with  in  the  manner  in  which  it  was  dealt  with, 
viz.,  by  passing  it  to  the  defendants'  correspondents  for  presentment 
through  the  clearing-house.  It  is  submitted  that  the  defendants  might 
at  their  option  retain  the  check  until  post-time  of  the  day  following  that 
on  which  they  received  it,  or  send  it,  as  they  did,  to  their  correspond- 
ents in  London  by  the  post  of  the  day  on  which  it  was  paid  in ;  and,  in 
either  case,  the  check  could  not  have  reached  the  hands  of  Messrs. 
Whitfield  &  Co.,  the  drawees,  until  Monday,  the  11th, — the  time  at 
which  it  actually  did  reach  them.  The  defendants  clearly  were  guilty 
of  no  negligence  if  the  check  was  presented  for  payment  as  soon  as  it 
could  or  need  have  been  in  any  regular  way.  Suppose  the  plaintiff, 
having  received  the  check  on  the  7th  of  July,  had,  instead  of  paying  it 
in  to  his  bankers  on  the  8th,  sent  it  to  an  agent  at  Lewes  for  present- 

(a)  The  case  of  Gumming  p.  Sliand,  20  Law  J.,  Escli.  129,  was  afterwards  referred  to. 
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ment  (which  he  had  the  whole  of  the  8th  to  do),  his  agent,  receiving  the 
check  on  the  morning  of  the  9th,  would  not  have  heen  bound  to  present 
it  to  the  drawees  for  payment  until  the  following  secular  day,  which  would 
have  been  Monday,  the  11th :  so  that  in  truth  no  time  ^whatever  r-^gn 
iFas  lost,  and  the  plaintiff  has  sustained  no  damage  from  the  act  '- 
of  the  defendants.     That  this  is  the  law,  is  clear  from  the  authorities 
cited  in  Byles  on  Bills,  p.  17.     In  Story  on  Promissory  Notes,  §  493, 
speaking  of  checks,  the  learned  author  says, — "The  general  rule  is, 
that  the  holder,  in  order  to  charge  the  drawer  in  case  of  a  dishonour,  is  . 
bound  to  present  the  same  for  payment  within  a  reasonable  time,  and  to 
give  notice  thereof  to  the  drawer  within  a  like  reasonable  time ;  other- 
wise, the  delay  is  at  his  own  peril.     What  is  a  reasonable  time  will 
depend  upon  circumstances,  and  will  in  many  cases  depend  upon  the 
time,  the  mode,  and  the  place  of  receiving  the  check,  and  upon  the  rela- 
tions of  the  parties  between  whom  the  question  arises.     If  the  payee  or 
other  bolder  of  the  check  receives  it  immediately  from  the  drawer,  in 
the  same  town  or  city  where  it  is  payable,  he  is  bound  to  present  it  for 
payment  to  the  bank  or  bankers,  at  furthest  on  the  next  succeeding 
secular  day  after  it'  is  received,  before  the  close  of  the  usual  banking 
hoars.     He  may,  however,  although  he  is  not  bound  so  to  do,  present  it 
for  payment  on  the  same  day  on  which  it  is  drawn  or  delivered  to  him ; 
bnt  he  is  at  liberty  to  wait  until  the  day  next  succeeding.     Where  he 
receives  the  check  from  the  drawer  in  a  place  distant  from  the  place  of 
payment,  it  will  be  sufficient  for  him  to  forward  it  by  the  post  to  some 
person  at  the  latter  place  on  the  next  secular  day  after  it  is  received ; 
and  the  person  to  whom  it  is  thus  forwarded  will  not  be  bound  to  present 
it  for  payment  until  the  day  after  it  has  reached  him  by  the  course  of 
the  post.*'     And  see  Roscoe  on  Bills  157.     The  learned  Judge  should 
have  told  the  jury  that  there  was  no  such  custom  as  that  relied  on  by 
the  plaintiff.    A  check  must  be  presented  within  a  reasonable  time :  and 
that  has  always  been  defined  to  be,  any  time  between  the  receipt  of  the 
*check  and  the  last  moment  of  the  ordinary  business  hours  of  the   n^r^^ 
next  day,  if  the  parties  reside  in  the  same  town,  or  until  post-time  '- 
of  the  succeeding  day  if  the  check  is  to  be  presented  elsewhere.     All 
the  evidence  went  to  show,  that,  before  the  establishment  of  the  country 
clearing-house,  country  as  well  as  London  bankers  claimed  to  have  the 
whole  of  the  day  following  the  receipt  of  a  check  to  forward  it  for  pre- 
sentment.   No  distinction  is  to  be  found  in  any  of  the  books  between 
the  case  of  a  banker  and  that  of  any  other  holder.     As  to  sending  the 
check  for  presentment  direct  to  the  drawees, — what  obligation  is  there 
upon  them  either  to  remit  the  money  or  to  give  notice  that  they  will 
honoar  the  check  ?     [Erlb,  G.  J. — I  understand  there  was  evidence  of 
a  local  usage.     The  Judge  was  bound  to  leave  that  to  the  jury.]     The 
declaration  does  not  allege  a  local  usage,  but  a  general  custom  and  usage 
amongst  country  bankers  to  transmit  checks  on  other  bankers  for  pre- 
sentment by  the  evening  post  of  the  day  on  which  they  are  received  by 
them.    That  is  an  allegation  of  what  the  law  is,  and  it  was  for  the 
Judge  to  decide  that.     Instead  of  doing  so,  the  learned  Judge  reserved 
leave  to  the  defendants  to  enter  a  nonsuit,  if  he  ought  to  have  told  the 
jary  that  the  evidence  did  not  prove  the  custom  as  alleged.     If  the 
cause  went  down  again,  it  could  only  lead  to  the  same  result.     The  law 
is  clearly  laid  down  by  Lord  EUenborough  in  Bickford  v.  Bidge,  2 
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Campb.  537,  where  it  was  held  that  a  banker  in  London  who  receives  a 
check  by  the  genenil  post  is  not  bound  to  present  it  for  payment  until 
the   followinn;  day.     "The  question,"    saitl   Lord   Ellenborongh,  "is, 
whether,  if  the  check  had  arrived  by  post  on  the  14th,  the  bankers  were 
bound   to   present  it  for  payment  on   the  same  day.     This  must  be 
decided  by  the  law  merchant.     I  cannot  hear  of  any  arbitrary  distinc- 
j^Q.-,    tion  *between  one  part  of  the  city  and  another.     It  is  not  com- 
-*    petent  to  bankers  to  Iny  down  one  rule  for  the  Eastward  of  St. 
Piinl's  and  another  for  the  Westward.     They  may  as  well  fix  upon  St. 
Peter's  at  Rome.     It  is  always  to  be  considered  whether,  under  the 
circumstancej*  of  the  case,  the  check  has  been  presented  with  reasonable 
diligence.     This  is  what  the  law  merchant  requires.     The  rule  that  the 
moment  a  ch*»ck  is  received  by  the  post,  it  should  immediately  be  sent 
out  for  psiyment.  would  be  most  inconvenient  and  unreasonable.     la 
Liverpool  and  other  great  towns  different  posts  arrive  at  different  hours; 
but  it  would  be  impossible  to  have  clerks  constantly  ready  to  carry  out 
all  bills  and  checks  that  mny  arrive  in  the  course  of  the  day ;  nor,  if  it 
were  possible,  is  it  requisite,  that,  all  other  business  laid  aside,  parties 
should  devote  themselves  to  the  presenting  of  checks.     The  rule  to  be 
adopted  must  be  a  rule  of  convenience:  and  it  seems  to  me  to  be  con* 
venient  and  reasonable  that  checks  received  in  the  course  of  one  day 
ehould  be  presented  the  next.     Is  this  practice  consistent  with  the  law 
merchant?     It  cannot  alter  it.     Bankers  would  be  kept  in  a  continual 
fever,  if  they  were  obliged  to  send  out  a  check  the  moment  it  is  paid  in. 
The  arrangement  mentioned  by  the  plaintiff's  witnesseb  appears  Bub- 
servient    to    the   general   convenience,  and  not   contrary  to   the  law 
merchant,  which  merely  requires  checks  to  be  presented  with  reason- 
able diligence."     [Byles,  J.,  referred  to  Brandao  v.  Barnett,  3  C.  B. 
619,  530  (E.  C.  L.  R.  vol.  54),  where  Lord  Campbell  says :     "  When  a 
general  usage  has  been  judicially  ascertained  and  established,  it  becomes 
part  of  the  law  merchant,  which  Courts  of  justice  are  bound  to  know 
and  recognise.     Such  has  been  the  invariable  understanding  and  prac- 
tice  in  Westminster  Hall  for  a  great  many  years:  there  is  no  decision 
♦Sfil   ^^  dictum  to  the  contrary ;  *and  justice  could  not  be  adminis- 
-*    tered,  if  evidence  were  to  be  given,  toties  quoties,  to  support  such 
usnj^es,   and  issue  being  joined  upon*  them,   in   each  particular  case. 
Williams,  J. — In   Alexander   v.   Burchfield,   it  seems  to  have  been 
treated  as  a  question  of  fact,  without  any  expression  of  dissatisfaction 
by  the  Court.]    Suse  v.  Pompe,  8  C.  B.  N,  S.  538  (E.  C.  L.  R.  vol.  98), 
is  also  an  authority  to  show  that  settled  customs  are  not  to  be  made  the 
subject  of  evidence.     In  Kilsby  v.  Williams,  5  B.  &  Aid.  815  (E.  C. 
L.  *R.  vol.  7),  1  D.  &  R.  476  (E.  C.  L.  R.  vol.  16),  the  question  was  as 
to  how  long,  as  between  the  bankers  and  the  customer,  tlie  former  were 
en  ri tied  to  hold  a  check  drawn  upon  them  by  another  customer  before 
they  determined  whether  they  would  pay  it  or  not. 

Erlb,  C.  J.,  now  delivered  the  judgment  of  the  Court: — 
This  was  a.  rule  either  to  enter  a  nonsuit  or  for  a  new  trial.  The 
action  was  against  the  defend.tnts,  bankers  at  Worthing,  for  a  neglect 
of  their  duty  to  present  a  cheek  upon  a  bank  at  Lewes  for  payment. 
The  first  count  alleged  that  it  was  their  duty  to  send  the  check  to  the 
L  'W{»s  bank  by  the  post  of  the  day  on  which  it  was  paid  in  at  Worthing; 
and  the  second  count,  to  send  it  in  a  reasonable  time. 
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The  evidence  wafl,  that  the  plaintiff  paid  the  check  to  the  credit  of  his 
account  with  the  defendantB  on  Friday  morning  the  8th  of  July,  and  that 
the  defendants  sent  it  by  Friday's  post  to  their  correspondents  in 
London  for  presentation  at  the  country  clearing- house  on  Saturday  to 
the  correspondents  of  the  Lewes  Bank.  Accordingly,  the  check  was  so 
presented,  and  aent  on  by  the  post  of  Saturday  to  the  bank  at  Lowes, 
where  it  arrived  on  Sunday  (practically  on  Monday),  and  the  payraen* 
ir.<^  rf^fused,  there  being  then  no  effects;  but,  if  it  bad  arrived  oc 
Satnrday,  it  would  have  been  paid. 

*The  plaintiff  further  showed  that  for  eighteen  months  preceding  p^o- 
the  8th  of  July,  the  course  of  business  at  the  Worthing  Bank  had  '- 
been,  to  send  checks  on  country  bankers  to  London  at  the  time  and  in 
the  manner  in  which  this  was  pent ;  but,  before  the  course  of  buainess 
had  been  so  established  for  the  last  eighteen  months,  it  had  been  the 
eostom  to  send  such  a  check  to  the  bank  of  the  drawee,  by  the  post  of 
the  day  on  which  it  was  received  ;  and  that,  if  the  check  in  question  had 
been  so  sent  to  Lewes,  it  would  have  arrived  on  Saturday,  and  would 
have  been  paid. 

The  Judge  left  it  to  the  jury  to  say  whether  the  custom  before  the  last 
eighteen  months  had  been  as  above  described ;  and  the  jury  found  in  the 
afiiriDative :  and  the  Judge  gave  leave  to  move  to  enter  a  nonsuit,  if  the 
Coort  should  think  he  ought  to  have  directed  a  verdict  for  the  defendant, 
notwithstanding  the  evidence  and  this  finding  on  the  custom :  and  we 
are  of  opinion  that  the  rule  for  a  nonsuit  should  be  made  absolute. 

If  the  case  had  rested  on  the  question  of  reasonable  time,  the  usage 
of  the  last  eighteen  months,  in  the  absence  of  anything  to  the  contrary, 
was  good  evidence  of  what  was  reasonable,  and  so  there  would  have 
been  no  evidence  that  the  defendant  had  not  presented  in  a  reasonable 
time. 

If  the  ease  rested  on  the  legal  duty  alleged  in  the  first  count,  to  send 
the  check  to  the  drawee  by  the  first  post,  we  are  of  opinion  there  was  no 
nch  duty  in  law.  No  authority  afiBrming  the  existence  of  such  a  duty 
has  been  found :  and  it  would  be  unreasonable  to  require  that  the  holder 
of  the  check  should  uniformly  part  with  the  possession  of  the  instrument 
proving  his  right  to  be'  paid,  and  trust  it  to  the  party  who  has  the 
obligation  of  paying  it.  And,  although  such  a  course  might  be  pursued 
between  banks  corresponding  in  ^mutual  confidence,  yet  each  r^oa 
party  must  have  the  option  of  bringing  it  to  an  end,  if  his  con-  *- 
Tenience  should  so  require. 

Where  the  course  of  sending  checks  on  country  bankers  to  the  country 
clearing-house  in  London  has  not  been  adopted,  we  consider  that  the 
time  in  which  a  banker  holding  a  check  for  a  customer  ought  by  law  to 
preHent  it,  is  defined  correctly  in  the  case  of  Rickford  v.  Ridge,  2 
Campb.  537.  There,  the  plaintiffs,  bankers  of  Aylesbury,  had  dia* 
counted  for  the  defendant  a  check  on  Smith,  Payne  &  Smith,  of  London, 
St  noon  of  the  13th  of  June.  On  the  14th,  the  plaintiffs  sent  it  to 
Praed  k  Co.,  their  London  agents,  for  presentment.  Praed  &  Co. 
received  it  on  the  14th,  and  sent  it  for  presentment  on  the  15th,  when 
payment  was  refused.  Notice  of  dishonour  was  given  on  the  16th ;  and 
the  action  was  brought  to  recover  the  money  paid  in  discounting.  It 
was  held  that  the  check  was  presented  in  time ;  the  bank,  receiving  the 
check  on  the  13tby  was  not  bound  to  send  it  off  till  the  14th ;  the  agent 
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receiving  it  on  the  14th  was  not  bound  to  present  it  before  the  15th,  on 
which  day  it  was  done. 

Althoagh  in  the  present  case  the  check  was  on  a  country  banker,  and 
the  defendants  received  it  without  advancing  anything  on  it,  and  there* 
fore  held  it  for  their  customer,  the  plaintiff,  still  we  think  these  circum- 
stances make  no  difference  in  respect  of  the  time  allowed  for  presentment. 
Lord  EUenborough  says  the  rule  which  convenience  requires  must  be 
adopted ;  and  he  decided  as  above  stated. 

That  decision  has  been  recognised  and  acted  on,  and  establishes  the 
general  rule  in  all  cases  as  between  parties  to  the  check.  And  we  think 
the  rule  applies  not  only  as  between  the  parties  to  the  check,  but  as 
between  banker  and  customer,  unless  circumstances  exist  from  which  a 
*RQ1  contract  or  duty  on  the  part  of  the  "^banker  to  present  earlier,  or 
^  to  defer  presentment  to  a  later  period,  can  be  inferred.  No  such 
circumstances  existed  here ;  for,  it  was  admitted  that  the  alleged  usage 
did  not  exist  at  the  time. 

If  there  had  been  no  country  clearing-house,  the  defendant,  according 
to  this  rule,  receiving  the  check  on  Friday,  would  be  bound  to  send  it 
by  Saturday's  post  to  their  agent  at  Lewes  to  present ;  and  that  agent 
would  be  bound  to  present  it  not  later  than  Monday.  On  Monday  the 
check  was  presented :  and  so  the  presentment  was  in  time,  within  the 
rule. 

We  therefore  consider  that  we  give  effect  to  the  leave  reserved  by 
the  learned  Judge,  in  deciding  that  the  rule  to  enter  a  nonsuit  should  be 
absolute.  Rule  absolute. 


SIR  THOMAS  FREMANTLE,   Bart.,  v.   THE  LONDON   AND 
NORTH  WESTERN  RAILWAY  COMPANY. 

BLISS  t;.  THE  LONDON  AND  NORTH  WESTERN  RAILWAY 

COMPANY.    April  22. 

In  an  action  for  injury  by  fire  aUeged  to  hare  boen  cansed  by  a  loeomotire,  it  was  proved  on 
the  part  of  the  plaintiff  that  the  fire  broke  ont  shortly  after  the  passing  of  the  defendants' 
engine,  and  that  that  engine  had  none  of  the  applianoes  which  had  been  long  in  use  to  pre- 
Tent  sparks  or  hot  cinders  issuing  from  the  chimney  or  the  fire-box,  and  that  there  was  no 
other  way  of  accounting  for  the  fire  than  assuming  it  to  hare  been  caused  by  a  spark  or 
cinder  from  the  engine. 

7or  the  defendants,  the  evidence  of  several  scientific  witnesses  was  to  the  effect  that  the  engine 
in  question  was  so  constructed  that  it  was  unnecessary  to  provide  any  of  the  safeguards  sug- 
gested by  the  plaintiff's  witnesses,  and  that  it  was  impossible  that  sparks  or  cinders  CAuld 
have  been  thrown  out  by  it  so  as  to  cause  the  damage  complained  of. 

In  his  summing  up,  the  learned  Judge,  after  a  careful  recapitulation  of  the  evidence  on  Loth 
sides,  left  it  to  the  jury  to  say  whether  or  not  there  had  been  negligence  on  the  part  of  the 
Company  either  in  using  an  improperly  constructed  engine  or  in  improperly  using  an  engine 
of  the  description  mentioned  by  the  defendants'  witnesses : — 

Held,  no  misdirection. 

These  were  actions  brongbt  respectively  by  the  landlord  and  the 
^901  ^^^^^^  ^^  certain  farm  buildings  alleged  '^'to  have  been  destroyed 
-^  by  a  fire  caused  by  the  emission  of  sparks  from  an  engine  belong- 
ing to  the  London  and  North  Western  Railway  Company. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring  Assises 
for  the  county  of  Buckingham.     On  the  part  of  the  plaintiff  it  was 
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proved,  that  shortly  after  an  engine  with  a  train  of  wagons  belonging  to 
the  defendants  had  passed  the  spot,  certain  corn-stacks  which  up  to  that 
time  had  been  safe  were  discovered  to  be  burning;  that  the  fire  presently 
communicated  itself  to  the  adjoining  farm-buildings  and  destroyed  the 
whole  of  them ;  that  the  stacks  were  distant  about  forty  yards  from  the 
railway;  and  that  there  was  no  other  way  of  accounting  for  the  fire 
than  by  assuming  it  to  have  been  caused  by  sparks  or  burning  cinders 
issuing  from  the  chimney  or  the  fire-box  of  the  engine. 

It  was  also  proved  by  engineers  and  other  scientific  persons  that  it 
was  the  practice  to  supply  the  chimneys  of  locomotive  engines  with  wire- 
gauze  bonnets,  or  spark-catchers,  or  the  fire-box  with  Venetian  blinds,  in 
order  to  prevent  accidents  of  this  sort,  and  that  the  engine  in  question 
had  neither  of  these  appliances. 

On  the  part  of  the  defendants,  the  following  witnesses, — viz.  William 
Fairbairn,  James  Nasmith,  James  Fenton,  Edward  Woods,  James  Ilinton 
Bovill,  and  Benjamin  Fothergill  (all  civil  engineers  of  eminence),  Mathew 
Kirtlcy,  James  Edward  M'Connell,  Robert  Sinclair,  and  Archibald 
Sturrock  (locomotive  engineers  respectively  to  the  Midland,  the  London 
and  North  Western,  the  Eastern  Counties,  and  the  Great  Northern 
railway  companies),  and  Richard  Peacock,  Edward  Slaughter,  and 
George  Crowe  (engine  manufacturers), — ^statod  that  bonnets  and  Vene- 
tian blinds  had  ceased  to  be  in  general  use  for  the  last  fifteen  years 
(except  on  the  South  Wales  railway,  where  the  engines  were  p^g^ 
^worked  at  a  high  pressure,  and  the  line  passed  through  a  woody  *- 
country),  the  improved  construction  of  locomotives  rendering  them 
unnecessary;  that  the  ^' spark-catcher"  was  in  use  only  in  America, 
where  wood  was  principally  used  for  fuel ;  and  that  the  engine  in  ques- 
tion was  so  constructed  as  not  to  require  any  of  those  appliances.  The 
engine-driver  and  the  breaksman  who  were  with  the  train  at  the  time 
were  also  called ;  and  they  distinctly  negatived  the  emission  of  any 
sparks  or  fire  from  the  engine  upon  the  occasion  in  question.  And  it 
was  elicited  from  some  of  the  plaintifi^s  witnesses  that  about  an  hour 
before  the  fire  was  discovered,  two  labourers,  one  of  whom  was  an 
habitual  and  the  other  an  occasional  smoker,  had  been  seen  near  the 
stack  which  first  caught  fire :  but  there  was  no  evidence  that  either  of 
these  persons  had  smoked  there. 

On  the  part  of  the  defendants  it  was  submitted,  on  the  authority  of 
the  decision  of  the  Exchequer  Chamber  in  the  case  of  Vaughan  v.  The 
Taff  Vale  Railway  Company,  5  Hurlst.  &  N.  679,t  that  a  railway  Com- 
pany authorized  by  the  legislature  to  use  locomotive  engines,  is  not  re- 
sponsible for  damage  from  fire  occasioned  by  sparks  emitted  from  an 
engine  travelling  on  their  railway,  provided  they  have  taken  every  pre- 
caution in  their  power,  and  adopted  every  means  which  science  can 
suggest  to  prevent  injury  from  fire,  and  are  not  guilty  of  negligence  in 
the  management  of  the  engine. 

In  his  instruction  to  the  jury,  the  learned  Judge  began  by  telling 
them  that  it  could  not  now  be  disputed,  that,  since  the  legislature  has 
thought  fit  to  authorize  the  use  of  locomotive  engines  on  railways,  the 
Companies  who  under  that  authority  use  on  their  lines  these  engines, 
calculated  as  they  are  to  interfere  in  some  respect  with  the  ordinary 
rights  of  enjoyment  *of  property  by  others,  are  yet  not  responsi-  r^go 
ble  for  the  consequences  of  so  using  them,  provided  they  aro  not  ^ 
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guilty  of  any  negligence  either  in  respect  of  the  proper  construction  or 
the  proper  furniture  of  their  engines^  or  in  respect  of  the  proper  use 
and  conduct  of  them  when  they  shall  have  been  so  properly  constructed 
and  furnished.     He  told  them  that  there  were  two  questions  for  tlieir 
consideration, — first,  whether  the  destruction  of  the  plaintiff's  property 
was  caused  by  the  emission  of  a  spark  or  fire  or  glowing  cinder  from 
the  Company's  engine, — secondly,  whether  it  was  attributable  to  negli- 
gence on  the  part  of  the  Company  either  in  respect  of  employing  au 
engine  which  was  not  properly  constructed  or  furnished,  or  which  was 
in  an  improper  condition  as  to  repairs,  or  in  respect  of  the  careless  and 
improper  management  of  the  engine  by  the  driver  of  it.     He  then  pro- 
ceeded to  say, — *'  It  remains  to  consider  what  is  to  be  regarded  as  negli- 
gence on  the  part  of  the  Company,  for  the  consequences  of  which  they 
are  to  be  held  responsible.     Now,  as  to  that,  the  Company,  in  the  con- 
struction of  their  engines,  are  not  only  bound  to  employ  all  due  care 
and  all  due  skill  for  the  prevention  of  mischief  accruing  to  the  property 
of  others  by  the  emission  of  sparks  or  any  other  cause,  but  they  are 
bound  to  avail  themselves  of  all  the  discoveries  which  science  has  put 
witiiin  their  reach  for  that  purpose,  provided  they  are  such  as  under  the 
circumstances  it  is  reasonable  to  require  the  Company  to  adopt.     For 
example,  if  the  danger  to  be  avoided  were  insignificant  or  very  unlikely 
to  occur,  and  the  remedy  suggested  were  very  costly  or  very  trouble- 
some, or  such  as  interfered  materially  with  the  e£Scient  working  of  the 
engine,  then  you  will  have  to  say  whether  it  could  reasonably  be  expected 
that  the  Company  should  adopt  such  a  remedy  for  such  an  evil.    On  the 
#0^1   other  hand,  if  the  risk  were  considerable,  and  *if  the  expense  or 
H    trouble  or  inconvenience  of  providing  the  remedy  is  not  great  in 
proportion  to  the  risk,  then  you  would  have  to  say  whether  the  Company 
could  reasonably  be  excused  from  availing  themselves  of  such  a  remedy 
because  it  might  to  some  extent  be  attended  with  cost  or  other  disad- 
vantage to  themselves.     But,  perhaps,  in  the  view  that  you  may  take  of 
this  case,  these  considerations  are  not  of  any  very  great  importance, 
because  the  Company  have  in  fact  rested  their  defence  as  to  the  first 
question  on  this  mainly,  that  the  engine  in  question  was  so  constructed, 
and  had  incorporated  so  many  improvements,  that  it  could  not  by  pos- 
sibility have  emitted  sparks  so  as  to  cause  the  mischief  charged,  unless 
there  was  negligence  either  in  using  the  engine  in  an  improper  condition 
as  to  repairs,  or  negligence  on  the  part  of  the  driver  in  improperly 
working  the  engine.     Now,  if,  after  having  considered   the  evidence 
which  has  been  brought  before  you,  you  can  come  to  no  other  conclusion 
than  that  there  was  no  negligence  in  respect  of  the  condition  of  the 
engine  and  no  negligence  or  improper  conduct  on  the  part  of  the  driver 
in  working  the  engine ;  if  you  further  adopt  the  view  presented  by  the 
witnesses  on  the  part  of  the  defendants,  that  it  was  impossible,  looking 
at  the  construction  of  the  engine,  that  sparks  could  have  been  emitted 
such  a  distance  from  the  engine ;  then  I  need  not  tell  you  there  is  an 
end  of  the  case, — because  then,  upon  the  first  question,  you  will  neces* 
sarily  come  to  the  conclusion  that  the  plaintiffs  have  failed  to  make  out 
their  first  assertion,  viz.  that  the  fire  was  caused  by  a  spark  or  a  heated 
cinder  which  had  been  emitted  from  the  chimney  of  the  engine.     But, 
if  you  should  think,  notwithstanding  the  evidence  on  the  part  of  the 
defendants,  that  the  destruction  of  the  plaintiff's  property  v)a%  caused 
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by  a  spark  emitted  from  the  defendants*  engine,  then  you  *will  ^^g^ 
have  to  consider  whether  the  def  ndants*  evidence  with  respect  to  ^ 
the  nature  and  construction  of  the  engine  is  not  cogent  »gainst  them 
upon  the  second  question.  Because,  if  the  engine  is  of  such  a  qnnlity, 
and  is  so  constructed,  and  has  so  many  modern  improvements  that  no 
spark  could  be  emitted  from  it  that  could  have  caused  the  mischief, 
unless  there  had  been  negligence  either  in' the  condition  or  the  working 
of  the  engine ;  if  you  are  of  opinion  that  a  spark  or  cinder  was  emitted 
and  did  cause  the  mischief,  then  you  will  say  whether  it  does  not  neces- 
sarily follow  that  there  must  have  been  negligence  either  in  the  condi- 
tion of  the  engine  or  in  the  conduct  of  the  driver  in  working  it."  A 
little  further  on  he  said, — If,  without  adopting  the  evidence  to  that 
extent,  you  should  adopt  it  to  the  extent  of  saying  that  with  such  an 
engine  it  was  a  highly  improbable  and  most  remote  contingency  that 
any  lighted  cinder  could  be  ejected  from  an  engine  so  constructed,  then 
you  would  have  to  say  whether  it  is  reasonable  that  the  defendants  should 
be  required  to  resort  to  contrivances  for  a  remedy,  which,  according  to 
the  evidence  on  the  part  of  the  defendants,  would  materially  interfere 
with  the  working  efiBciency  of  the  engine ;  and  you  would  have  further 
to  say  whether  any  negligence  could  be  fairly  imputable  to  them  by 
reason  of  having  omitted  to  adopt  a  remedy  under  such  circumstHnces. 
The  learned  Judge  then  proceeded  to  comment  upon  the  evidence, 
reminding  the  jury  that  the  onus  of  showing  that  the  fire  really  was 
caused  by  a  spark  or  ignited  coal  from  the  defendants'  engine  lay  on 
the  plaintiff,  and  concluded  as  follows, — ^*  Now,  that  being  the  evidence 
on  the  part  of  the  plaintiff,  it  is  opposed  by  all  the  evidence  on  the  part 
of  the  defendants.  The  question  is,  whether,  notwithstanding  the  evi- 
dence of  impcsBibility  which  has  been  adduced  by  all  that  *nurocr-  p^i^Q^ 
008  company  of  witnesses,  do  you  nevertheless  think  that  the  plain-  ^ 
tiffs  have  established  ttie  fact  that  the  fire  could  not  be  accounted  for 
upon  any  other  supposition  than  that  it  must  have  come  from  the  engine. 
If  you  Qo,  then  I  must  repeat  that  all  this  evidence  that  is  so  powerful 
upon  the  first  question  is  cogent  against  the  defendants  upon  the  second, 
because  it  then  goes  to  show  that  the  fire  was  occasioned  by  an  engine 
which  was  so  perfect  in  its  quality  that  nothing  could  have  caused  the 
emission  of  sparks  except  negligence,  either  in  the  condition  of  the 
engine  or  in  the  way  in  which  it  was  worked  by  the  driver;  and  there- 
fore the  evidence  then  becomes  cogent  the  other  way.  But  there  is  on 
the  other  hand  this  supposition,  which  involves  the  only  other  remaining 
question  to  which  I  shall  now  call  your  attention.  It  is  possible  that  you 
may  think  that  the  circumstances  of  the  fire  are  such  as  to  lead  you  to 
the  conclusion  that  these  gentlemen  (the  defendants'  witnesses),  in  spite 
of  all  their  science,  and  in  spite  of  the  experiments,  must  be  mistaken, 
and  that  nothing  could  have  occasioned  the  fire  but  a  spark  or  cinder 
from  the  engine ;  and  therefore,  though  you  may  withhold  your  credit 
from  these  gentlemen  to  the  full  extent  of  its  being  impossible  that  the  fire 
could  have  issued  from  the  engine,  and  so  find  in  favour  of  the  plaintiff 
upon  the  first  question,  it  is  possible  that  yon  may  give  them  credit  bo 
far,  that,  although  you  do  not  think  they  are  right  in  saying  that  it  was 
impossible  that  the  fire  could  have  been  caused  by  the  engine,  yet, 
according  to  their  evidence,  it  was  so  remote  a  contingency,  so  great  an 
iiDprobability  that  the  fire  should  happen  therefrom,  then  the  question 
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arises  for  you  to  determine,  was  it  reasonable  to  require  from  the  Com- 
pany that  they  should  use  these  precautions  of  bonnets  and  other  con- 
*961  ^^^^^^^^^)  ^^  encumbering  the  working  of  their  engine,  to  meet  *a 
^  risk  so  remote  and  so  improbable  ?  You  must  apply  your  minds 
to  that  question,  and  say  whether  you  think  that  it  is  reasonable  that 
they  should  be  required." 

The  jury  returned  a  verdict  in  each  case  for  the  plaintiff,  the  amount 
to  be  ascertained,  by  arrangement  between  the  parties,  by  an  arbitrator. 

Bovillf  Q.  C.  (with  whom  were  Mills^  Q.  C,  and  A.  K.  Stephenson), 
on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  evidence.  He  submitted, 
upon  the  authority  of  the  case  of  Vaughan  v.  The  Taff  Vale  Railway 
Company,  5  Hurlst.  &  N.  679,t  that  a  railway  Company  authorized  by 
the  legislature  to  use  locomotive  engines,  is  not  responsible  for  damage 
from  fire  occasioned  by  sparks  emitted  from  an  engine  travelling  on 
their  railway,  provided  they  have  taken  every  precaution  in  their  power 
and  adopted  every  means  which  science  can  suggest  to  prevent  injury 
from  fire,  and  are  not  guilty  of  negligence  in  the  management  of  the 
engine ;  and  therefore  that  in  this  case  it  was  incumbent  on  the  plaintiff 
to  show  not  only  that  the  fire  of  which  he  complained  was  caused  by 
sparks  or  cinders  emitted  from  the  defendants'  engine,  but  also  that  the 
defendants  had  been  guilty  of  some  negligence  either  in  working  a 
defective  engine,  or  in  improperly  working  an  efficient  one ;  and  that, 
taking  the  whole  summing  up  together,  it  amounted  to  this, — that, 
assuming  the  engine  to  have  been  of  the  best  possible  construction,  and 
that  the  Company  had  been  guilty  of  no  negligence  in  any  other  respect, 
it  was  for  the  jury  to  say  whether  or  not  the  Company  should  have 
adopted  some  of  the  contrivances  for  diminishing  danger  which  had  been 
suggested  by  the  plaintiffs*  witnesses.  ,  [Willes,  J. — In  Vaughan  v. 
^QYI  *The  Taff  Vale  Railway  Company,  the  parties  afterwards  came 
•^  before  me  at  Chambers,  and  I  made  an  order,  by  consent,  staying 
the  proceedings  on  payment  of  the  damages  and  costs.  The  Company 
in  that  case  had  allowed  the  embankments  of  their  railway  to  be  in  such 
a  state  as  to  become  peculiarly  liable  to  ignite  from  anything  that  might 
fall  from  an  engine.]  The  whole  tendency  of  the  summing  up  here  was, 
to  remove  all  discretion  from  the  jury. 

Erle,  C.  J. — We  will  take  an  opportunity  of  referring  to  my  Brother 
Williams,  and  will  on  a  future  day  communicate  the  result  of  our 
deliberation.  Cur.  adv.  vuU. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court : — 

In  this  case  we  are  of  opinion  that  there  should  be  no  rule, — not  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence,  as  there 
was  evidence  which  supported  the  finding  of  the  jury,  and  the  judge  is 
not  dissatisfied ;  nor  for  misdirection. 

Mr.  Bovill  relied  upon  the  law  laid  down  in  Vaughan  v.  The  Taff 
Vale  Railway  Company,  5  Hurlst.  &  N.  679,t  that  railway  companies 
are  not  responsible  for  damage  arising  from  the  use  of  locomotive  engines 
on  a  railway,  unless  they  are  guilty  of  negligence  either  in  respect  of 
the  construction  or  the  furniture  or  the  conduct  of  such  engines :  and  ho 
contended  that  a  railway  CompaiHy  would  not  be  guilty  of  negligence  in 
respect  of  the  construction  of  their  engines,  if  that  construction  was  the 
best  adapted  both  to  prevent  the  damage  complained  of  and  also  to  be 
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efficient  in  power ;  and  that,  if  the  construction  was  that  which  was  best 
adapted  for  those  purposes  in  hnown  ^practical  use  at  the  time  the  ri^M 
alleged  canse  of  action  arose,  the  duty  of  the  Company  was  per-  *- 
formed.  He  then  alleged  that  the  witnesses  for  the  defendant  proved 
that  the  engine  in  question  was  of  that  construction  ;  and  that  there  was 
a  misdirection  in  telling  the  jury  to  consider  whether  in  respect  of  such 
an  engine  it  was  in  their  opinion  reasonable  to  require  that  the  defend- 
ants should  have  recourse  to  some  one  of  the  protections  described  in 
the  evidence  to  be  useful  in  the  case  of  an  engine  which  emits  sparks 
likely  to  produce  mischief;  and  our  attention  was  drawn  to  certain 
paragraphs  supposed  to  mean  that  there  might  be  negligence  if  the  jury 
thought  that  other  precautions  against  fire  might  have  heen  adopted  by 
the  Company  beyond  the  best  in  known  practical  use  at  the  time. 

But,  upon  reading  the  whole  summing  up  together,  we  do  not  find 
that  the  Judge  expressed  any  such  opinion.  He  stated  that  the  evi- 
dence for  the  defendants  was  extremely  powerful  to  show  that  the  engine 
was  of  the  best  known  construction :  but  he  also  stated  the  evidence  of 
the  plaintiff's  witnesses,  that,  in  their  opinion,  with  the  engine  in  ques- 
tion, the  risk  of  causing  mischief  by  sparks  was  not  improbable,  and 
that  the  engine  was  so  constructed  as  to  be  dangerous,  without  a  pre- 
caution of  some  kind :  and  he  left  to  the  jury  to  decide  whether  they 
helieved  either  the  plaintiff's  or  the  defendants'  witnesses  on  this  point ; 
and  he  also  left  to  them  to  consider  whether  each  set  of  witnesses  might 
not  have  been  mistaken  in  the  degree  of  excellence  or  of  defect  imputed 
to  the  engine ;  and,  if  so,  it  was  still  for  them  to  decide  either  for  the  de- 
fendants, if  no  further  precautions  could  with  reason  be  required,  or  for 
the  plaintiff,  if  they  were  in  reason  requisite. 

We  are  fully  sensible  of  the  importance  to  railway  companies  of  the 
considerations  adverted  to  by  Mr.  *Bovill;  and  we  should  grant  p^gg 
the  rule  if  we  saw  any  doubt  about  the  correctness  of  the  summing  *- 
up.  But,  as  it  appears  to  us  that  there  was  a  conflict  of  testimony  upon 
a*  question  of  degree  which  was  necessarily  for  the  jury,  and  that  the 
learned  Judge  left  to  them  all  the  questions  raised  before  him  with  clear 
discrimination  and  sound  judgment,  the  rule  must  be  refused. 

Bule  refused. 


The  Guardians  of  the  Poor  of  the  CAMBRIDGE  UNION,  Appellants ; 

MARY  PARR,  Respondent.     April  22. 

A  woman  obtained  an  order  for  tho  admiaaion  of  lieraelf  and  her  two  children  (aged  reapectiTely 
leven  and  four  years)  into  the  workhonae  of  the  union  of  the  borough  within  which  her 
place  of  abode  was  situate,  and  at  six  in  the  evening  took  the  children  to  the  outer  gate  of 
the  workhoQve  and  left  them  there  with  the  order,  returning  herself  to  her  own  house : — 
Ueid,  not  a  **  running  away"  from  her  children  within  the  ith  eection  of  tho  Vagrant  Act,  5 
Geo.  4,  e.  S3. 

At  a  petty  sessions  held  at  Cambridge,  on  the  12th  of  November, 
I860,  Mary  Parr  appeared  to  answer  an  information  and  complaint  by 
the  clerk  to  the  guardians  of  the  poor  ^f  the  Cambridge  Union,  which 
charged  that  the  respondent,  on  the  1st  of  November,  1860,  at  the 
parish  of  St.  Andrcw-the-Less,  in  the  said  borough,  did  then  and  thero 
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run  away  from  her  two  children  whom  she  was  then  and  there  legally 
bound  to  maintain,  and  did  then  and  there  leave  them  chargeable  to  the 
said  poor-law  union,  against  the  form  of  the  statute  in  such  case  made 
and  provided.  The  justices,  after  hearing  the  evidence  produced  in 
support  of  the  said  information  and  complaint,  dismissed  the  same. 

The  appellants  being  dissatisfied  with  that  decision,  demanded  a  cise 
Betting  forth  the  facts  and  ground's  of  the  determination  for  the  opinion 
*1001    ^^  *^*^  Court,  *pur8uant  to  the  20  &  21  Vict.  c.  48.     The  follow- 
J    ing  case  was  thereupon  stated  : —  ^ 

It  was  proved  that  the  respondent,  being  a  widow,  on  the  Ist  of 
November,  I860,  applied  to  the  relieving  officer  of  the  said  union,  and 
obtained  an  order  for  the  admission  of  herself  and  her  two  children, 
aged  respectively  seven  and  four  years,  into  the  workhouse  of  the  said 
union,  situate  at  the  borough  aforesaid,  and  at  6  o'clock  on  the  evening 
of  the  same  day  she  took  them  to  the  outer  gate  of  the  said  union 
workhouse  and  rang  the  bell.  She  then  put  the  order  for  admission 
into  the  hands  of  her  eldest  child,  and  immediately  went  away,  leaving 
the  said  two  children  at  the  gate.  The  porter  who  answered  the  bell 
saw  a  woman  (who  was  proved  to  be  the  respondent)  in  the  act  of  leaving 
the  said  gate ;  and  stated  that,  when  he  arrived  at  such  gate,  she  had 
left,  and  the  two  children  were  waiting  there  with  the  said  order  for 
admission  to  the  said  workhouse ;  and  that  he  thereupon  admitted  the 
said  two  children,  and  they  continued  in  the  workhouse  and  chargeable 
to  the  common  fund  of  the  said  union  from  that  time  until  the  time  of 
hearing  the  said  complaint. 

The  respondent  did  not  either  at  or  after  the  time  of  the  alleged  offence 
leave  the  said  borough  where  the  said  workhouse  is  situate,  and  wher^ 
she  usually  resides. 

The  ground  of  the  justices'  determination  to  dismiss  the  said  com- 
plaint, was,  that  the  facts  proved  against  the  respondent  did  not  amount 
m  law  to  the  offence  charged  in  the  information. 

The  question  for  the  opinion  of  the  Court  of  Common  Pleas  was, 
whether  the  leaving  of  her  children  by  the  respondent  under  the  cir- 
cumstances proved,  was  a  '^  running  away  and  leaving  her  children 
chargeable,"  within  the  meaning  of  the  4th  section  of  the  Vagrant  Act, 
6  G.  4,  c.  83. 

^c-fQ-f-i  *  Conchy  for  the  appellants. — The  question  is,  whether  the 
-*  respondent  had  been  guilty  of  an  offence  within  the  meaning  of 
the  5  G.  4,  c.  83,  s.  4,  which  provides  that  persons  committing  certain 
offences  therein  mentioned  shall  be  deemed  rogues  and  vagabonds. 
Amongst  the  offences  there  enumerated  is  the  following. — "  every  per- 
son running  away  and  leaving  his  wife  or  his  or  her  child  or  children 
chargeable,  or  whereby  she  or  they  or  any  of  them  shall  become  charge- 
able to  any  parish,  township,  or  place."  The  point  is  one  of  considerable 
importance  to  the  guardians  of  unions.  [Byles,  J. — The  respondent, 
when  she  left  her  children  at  the  gate  of  the  union,  returned  to  the 
house  where  she  had  long  resided,  and  where  she  was  well  known. 
Surely  this  was  no  running  away.]  The  governing  words  of  the  clause 
are,  ''  leaving  his  or  her  child  or  children  chargeable."  These  children 
were  of  such  ages  that  the  poor-law  makes  them  inseparable  from  their 
mother:   this  matter  underwent  much  discussion  in  the  case  of  The 
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Queen  v.  The  Inhabitants  of  Birmingham,  5  Q.  B.  210  (E.  G.  L.  B. 
vol.48). 

The  language  of  this  section  drffers  very  materially  from  that  of  the 
former  statute  upon  this  subjec^^,^  Cr.  1,  c.  8,  s.  1,  which,  after  reciting 
that  divers  persons  run  or  go  awajT^roQi  their  places  of  abode  into  other 
coanties  or  places,  and  sometimes  oaV  of  the  kingdom,  some  men  leaving 
their  wives,  a  child,  or  children,  anTl-'yonip  mothers  run  or  go  away 
leaving  a  child  or  children  upon  the  chafge^of  the  parish  or  place  where 
Buch  child  or  children  was  or  were  born  or  hist' If  gaily  settled,  although 
Each  persons  have  some  estates  which  shoufd'.^aAQ  the  parish  of  their 
eharge  in  whole  or  in  part,  enacted  '^  that  it  shouH  and  might  be  lawful 
for  the  churchwardens  or  overseers  of  the  poor  oT  such  parish  or  place 
where  any  such  wife  or  child  or  children  shall  be  so-]'eft»^ypon  applica- 
tion to  and  by  *warrant  or  order  from  any  two  ju8tic€!h.-ij  .the  r*ino 
peace,  to  take  and  seize  so  much  of  the  goods  and  chatt^fi/Xnd  '-  '^ 
receive  so  much  of  the  annual  rents  and  profits  of  the  lands  jtnd  tene- 
ments of  such  husband,  father,  or  mother,  as  such  two  justicQB^crF.  the 
peace  as  aforesaid  shall  order  or  direct,  for  or  towards  the  disch&rge'of 
the  parish  or  place  where  such  wife,  child,  or  children  are  left,  for' the 
hringing  up  and  providing  for  such  wife,  child,  or  children,"  &c.,  subject 
to  confirmation  by  the  sessions. 

Erle,  G.  J. — I  am  of  opinion  that  the  decision  of  the  justices  was 
right.  The  5  6.  4,  c.  88,  s.  4,  was,  I  think,  directed  against  persons 
ranning  away,  in  the  sense  of  absconding  or  concealing  themselves,  or 
absenting  themselves  to  a  long  distance,  and  leaving  their  wives  or  child- 
ren chargeable  to  the  parish.  Here,  the  respondent,  it  appears,  having 
obtained  an  order  for  the  admission  of  herself  and  her  two  children  into 
the  workhouse  of  the  union,  took  the  children  to  the  gate  of  the  union 
workhouse  and  rang  the  bell,  and,  placing  the  order  in  the  hands  of 
one  of  the  children,  she  left  them  at  the  gate,  and  returned  to  her  own 
home  in  the  borough.  I  do  not  think  she  is  liable  to  bo  punished  for 
this  as  a  person  who  has  ^'run  away,"  leaving  her  children,  within  the 
meaning  and  intention  of  the  statute. 

WiLLES,  J. — I  am  of  the  same  opinion. 

Byles,  J. — I  am  entirely  of  the  same  opinion.  I  cannot  help  thint 
ing  that  the  language  of  the  5  G.  1,  c.  8,  s.  1,  affords  an  apt  explanation 
of  what  is  meant  by  '^running  away"  in  the  4th  section  of  the  Vagrant 
Act,  viz.,  ^^  running  or  going  away  from  their  places  of  abode  into 
other  counties  or  places,  and  sometimes  out  *of  the  kingdom."  v*\m 
Here,  neither  the  place  from  which  nor  the  place  to  which  the  ^ 
respondent  went,  is  within  these  words.  This,  be  it  observed,  is  a 
criminal  case,  and  therefore  the  respondent  has  a  right  to  a  strict  con* 
Btraction  of  the  Act  of  Parliament. 

KsATiNOy  J.,  was  at  Nisi  Prius.  Decision  affirmed. 
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COTESWORTH  and  Another  v.  SPOKES.    Fd>.  2f 

Three  quarters'  rent  being  in  arrear  under  a  leajft  ooniaining  a  clause  of  re-entry  on  non-pay- 
ment of  rent  within  twenty-one  days  after  o&ch  qparter-day,  the  lessors,  on  the  2d  of  Octo- 
ber, distrained,  and  after  sale  of  the  distrcfs  thfite  remained  due  more  than  a  quarter  but  let i 
than  a  half  year**  r^t.  The  lessors  OB^  tfie*2d  of  Norembor  serred  the  lessee  with  a  writ  in 
^ectment  under  the  210th  section  of<U>{*Co>mmon  Law  Procedure  Act,  1852: — Held,  that  the 
action  was  not  maintainable,  thoie*ivol*^ing  half  a  year's  rent  in  arrear  at  the  time  of  the 
service  of  the  writ.  •••        * 

The  defendant  was  tanatft  to  tbo  plaintiffs  of  certain  premises  in  the 
parish  of  St.  Giles,  JU&i;i>b*erwell,  under  a  lease  bearing  date  the  24th 
of  March,  1857>/or*a'term  of  twenty-one  years,  at  the  yearly  rent  of 
80Z.  payable  ^op  tli£  usual  quarter-days.  The  lease  contained  a  power 
of  re- entry  ^^,lb6  lessors  if  the  rent  should  be  in  arrear  for  twenty-one 
days.        :.:./••' 

At  Micjiaelmas  Day,  1860,  rent  had  become  due  for  three  quarters: 
and;tWplaintiffs  on  the  2d  of  October,  distrained  for  59Z.  6«.  6(2.,  the 
ajp'(5UD.t*of  arrears  of  rent  then  due,  less  property- tax.  The  goods  were 
BolcT^nder  the  distress  on  the  16th  of  October,  and  realized  262.  7«., 
leaving  82Z.  19«.  Qd.  then  due,  to  countervail  which  there  remained 
nothing  upon  the  premises. 

On  the  2d  of  November,  the  plaintiffs  served  the  defendant  with  a 
writ  in  ejectment  under  the  210th  section  of  the  Common  Law  Proce- 
*1041  ^^^®  ^^^»  1^^^  *(15  &  16  Vict.  c.  76),  by  which  it  is  enacted, 
^  that,  '^  in  all  cases  between  landlord  and  tenant,  as  often  as  it 
shall  happen  that  one  half-year' 9  rent  shall  he  in  arrear^  and  the  land- 
lord or  lessor  to  whom  the  same  is  due  hath  right  by  law  to  re-enter  for 
the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may,  without 
any  formal  demand  or  re-entry,  serve  a  writ  in  ejectment  for  the  recovery 
of  the  demised  premises,  or,  in  case  the  same  cannot  be  legally  served, 
or  no  tenant  be  in  actual  possession  of  the  premises,  then  such  landlord 
or  lessor  may  affix  a  copy  thereof  upon  the  door  of  any  demised  mes- 
suage, or  in  case  any  such  action  in  ejectment  shall  not  be  for  the 
recovery  of  any  messuage,  then  upon  some  notorious  place  of  the  lands, 
tenements,  or  hereditaments  comprised  in  such  writ  in  ejectment,  and 
such  affixing  shall  be  deemed  legal  service  thereof,  which  service  or 
affixing  such  writ  in  ejectment  shall  stand  in  the  place  and  stead  of  a 
demand  and  re-entry ;  and,  in  case  of  judgment  against  the  defendant 
for  non-appearance,  if  it  shall  be  made  appear  to  the  Court  where  the 
said  action  is  depending,  by  affidavit,  or  be  proved  upon  the  trial  in  case 
the  defendant  appears,  that  half  a  year's  rent  w^as  due  before  the  said 
writ  was  served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then  due,  and 'that  the 
lessor  had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall 
recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded  and  a  re-entry  made ;  and,  in  case  the 
lessee  or  his  assignee  shall  permit  and  suffer  judgment  to  be  had  and 
recovered  on  such  trial  in  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  together  with  full  costs, 
and  without  proceeding  for  relief  in  equity  within  six  months  after  such 
10^1  execution  executed,  then  *and  in  such  case  the  said  lessee,  his 
J  assignee,  and  all  other  persons  claiming  and  deriving  under  the 


* 
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Bftid  lease,  shall  be  barredvand  foreclosed  from  all  relief  or  remedy  in 
law  or  equity,  other  than  by  bringing  error  for  reversal  of  sach  judg- 
ment, in  case  the  same  shall  be  erroneous,  and  the  said  landlord  or  lessor 
shall  from  thenceforth  hold  the  said  demised  premises  discharged  from 
Bueh  lease ;  and  if  on  such  ejectment  a  verdict  shall  pass  for  the  defend- 
ant, or  the  claimant  shall  be  nonsuited  therein,  then  in  every  such  case 
sach  defendant  shall  have  and  recover  his  costs ;  provided  that  nothing 
herein  contained  shall  extend  to  bar  the  right  of  any  mortgagee  of  such 
leasei  or  any  part  thereof,  who  shall  not  be  in  possession,  so  as  such 
inortgagee  shall  and  do,  within  six  months  after  such  judgment  obtained 
and  execution  executed,  pay  all  rent  in  arrear,  and  all  costs  and 
damages  sustained  by  such  lessor  or  person  entitled  to  the  remainder 
or  reversion  aa  aforesaid,  and  perform  all  the  covenants  and  agreements 
which  on  the  part  and  behalf  of  the  first  lessee  are  and  ought  to  be 
performed." 

The  cause  was  tried  before  Byles,  J.,  at  the  first  sitting  at  West- 
minster, in  Hilary  Term  last,  when  it  was  objected  by  the  defendant 
(who  defended  in  person)  that  the  plaintiffs  were  not  entitled  to  recover, 
inasmuch  as  at  the  time  of  issuing  the  writ  half  a  year*s  rent  was  not 
dae. 

On  the  part  of  the  plaintiffs  it  was  submitted,  that  the  forfeiture  and 
the  right  to  proceed  under  the  statute  were  complete  when  the  given 
amount  of  rent  became  due  and  it  was  ascertained  that  there  was  no 
safiicient  distress  to  countervail  the  rent  due. 

The  learned  Judge  ruled  in  favour  of  the  defendant,  on  the  ground 
that  there  was  not  half  a  year's  rent  in  arrear  at  the  time  of  serving 
the  writ,  and  he  accordingly  directed  a  verdict  to  be  entered  for  him, — 
^reserving  to  the  plaintiffs  leave  to  enter  the  verdict  for  them  if  r^-i  a^ 
the  Court  should  be  of  opinion  that  his  ruling  was  erroneous.        ^ 

Montague  Smithy  Q.  C,  in  the  course  of  the  term,  obtained  a  rule 
nisi. — He  referred  to  Brewer  d.  Lord  Onslow  t;.  Eaton,  8  Dougl.  230, 
and  Doe  d.  Lawrence  t;.  Shawcross,  3  B.  &  C.  752  (£.  G.  L.  R.  vol.  10), 
5  D.  t  R.  711  (E.  C.  L.  R.  vol.  16). 

The  defendant  showed  cause  in  person,  contending  that  the  distress 
was  an  acknowledgment  by  the  lessors  that  the  tenancy  was  still  sub- 
sisting, and  consequently  a  waiver  of  the  forfeiture;  and  that  the 
lessors  were  not  in  a  position  to  avail  themselves  of  the  210th  section 
of  the  Common  Law  Procedure  Act,  1852,  unless  half  a  year's  rent  was 
due  at  the  time  of  the  issuing  of  the  writ, — the  provision  being  a  highly 
penal  one,  and  therefore  to  be  construed  strictly. 

Montague  Smithy  Q.  C,  and  Frenttcej  in  support  of  the  rule. — There 
elearly  was  no  waiver.  Waiver  implies  intention.  A  landlord  cannot  waive 
a  forfeiture  until  he  knows  it  exists.  Here,  the  forfeiture  was  not  complete 
at  the  time  the  distress  was  taken :  it  only  became  so  when  the  distress  was 
found  to  be  inaufficient  to  countervail  the  arrears  of  rent.(a)  In  Brewer  d. 
Lord  Onslow  v.  Eaton,  3  Dougl.  230,  in  ejectment  under  the  4  6.  2,  c.  28, 
on  a  right  of  re-entry  for  non-payment  of  rent,  it  was  held  that  the  taking 
an  insufficient  distress  after  the  forfeiture  for  rent  accruing  before  was 
aot  a  waiver  of  the  right  to  re-enter.  Lord  Mansfield  said :  *^  The  statute 
speaks  of  a  landlord  ^  who  hath  by  law  a  right  to  re-enter,'  which 

Vfl)  M««niiig,  the  Immy'b  right  to  ftTftU  thema«lTM  of  the  SlOth  eeotion  of  the  Common  Law 
Procodni*  Aet»  1S61 
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*meaD8  a  right  to  re-enter  reserved  to  him  in  the  lease.   At  com- 


-I  mon  law,  the  distress  operated  as  a  waiver  of  the  forfeiture  which 
occurred  on  the  non-payment ;  but  here  the  distress  affords  no  presumption 
that  the  landlord  has  waived  the  forfeiture,  because,  as  the  statute  re- 
quires him  to  prove  on  the  trial  that  no  sufficient  distress  was  to  be  found 
on  the  premises  countervailing  the  arrears  due,  he  has  distrained  in  order 
to  complete  the  title  given  him  by  the  statute. "(a)  In  Doe  d.  Smelt  v. 
Fuchau,  7  East  286,  it  was  held,  that,  under  a  proviso  in  a  lease  for  the 
re-entry  of  the  landlord  in  case  the  rent  should  be  in  arrear  for  fourteen 
days  and  no  sufficient  distress  found  upon  the  premises,  he  was  entitled 
to  recover  in  ejectment,  on  proof  of  half  a  year's  rent  due  at  Lady-Day, 
and  no  distress  on  the  premises  on  some  day  in  May^  and  the  declaration 
served  on  the  6th  of  June^ — the  defendant  giving  no  evidence  to  rebut 
the  inference  that  there  was  no  sufficient  distress  on  the  premises  within 
the  terms  of  the  proviso,  as,  by  showing  that  there  was  a  sufficient  dis- 
tress on  the  premises  in  May  up  to  the  day  of  the  demise  inclusive,  or 
on  the  6th  of  June,  when  the  declaration  was  served^  if  that  were  mate- 
rial with  reference  to  the  statute  4  G.  2,  c.  28 :  for,  on  such  proof  by 
the  plaintiff,  the  statute  dispenses  with  proof  of  a  demand  of  the  rent 
on  the  day  it  became  due.  '^  If,"  says  Lord  Ellenborough,  in  the  course 
of  the  argument,  **  the  landlord  find  no  sufficient  distress  on  the  premises 
on  any  day  after  the  rent  is  in  arrear,  and  the  rent  be  not  paid  for  four- 
teen days  after  it  is  due,  surely  the  right  of  entry  accrues."  And,  in 
giving  judgment,  the  Court  say :  '^  The  plaintiff  gave  in  evidence,  that 
sometime  in  May,  which  was  after  the  rent  had  fallen  in  arrear  for  more 
*1  ORl   ^^^  fourteen  days,  *there  was  no  sufficient  distress  on  the  pre- 

-1  mises.  That  was  primfi  facie  evidence  at  least  to  call  upon  the 
defendant  to  show  that  there  was  a  sufficient  distress  on  the  premises 
within  the  terms  of  the  proviso.  And  the  jury  might  presume  from  the 
evidence  of  there  being  no  sufficient  distress  some  time  in  May,  that 
there  was  none  in  May  before  the  2d,  when  the  demise  is  laid,  nor  on 
the  6th  of  June,  when  the  declaration  was  served,  if  that  were  material; 
unless  the  defendant  showed  that  there  was."  In  Doe  d.  Lawrence  r. 
Shawcross,  8  B.  &  C.  752  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  711  (E.  C. 
L.  R.  vol.  16),  it  was  held,  that  by  the  statute  4  G.  2,  c.  28,  s.  2,  the 
service  of  the  declaration  in  ejectment  is  substituted  for  the  demand  of 
the  rent,  which  at  common  law  must  have  been  made  upon  the  day  when 
the  forfeiture  accrued  in  case  of  non-payment  of  rent,  and  therefore 
that  it  was  no  ground  of  nonsuit  in  ejectment  that  the  declaration  was 
served  on  a  day  subsequent  to  the  day  on  which  the  demise  was  laid, 
that  being  after  the  rent  became  due ;  because  the  title  of  the  lessor 
must  be  taken  to  have  accrued  on  the  day  when  the  forfeiture  would 
have  accrued  at  common  law  by  non-payment  of  the  rent.  Bayley,  J., 
there  says :  *'  The  plaintiff  is  entitled  to  recover  upon  proving  th$tt  half 
a  year's  rent  was  due  before  the  declaration  in  ejectment  was  served, 
that  no  sufficient  distress  was  found  upon  the  premises,  and  that  he  had 
a  power  to  re-enter.  I  am  of  opinion  that  the  true  construction  of  the 
statute  is  that  which  has  been  put  upon  it  for  ninety-five  years,  viz.  that 
it  substitutes  the  service  of  the  declaration  in  ejectment  for  the  demand 
of  rent,  which  at  common  law  must  have  been  made  upon  the  day  when 
the  forfeiture  was  to  accrue  in  case  of  its  not  being  paid."     There  is  no 

(a)  See  the  note  at  the  end  of  that  case. 
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great  hardship  in  this  cotistruction ;  for,  the  lessee  may  regain  posses- 
sion of  the  premises  on  payment  of  the  rent  in  arrear  and  costs.  [Wil- 
liams, J. — It  has  *been  held  that  the  acceptance  of  rent  accruing  p^,^  qq 
after  a  forfeiture,  operates  a  waiver:  see  Plowd.  Com.  133.]  ^ 
There,  has  been  no  acceptance  of  rent  affcer  the  accruing  of  the  forfeiture. 
The  lessor  distrained  for  the  purpose  of  ascertaining  whether  or  not 
there  was  a  sufficient  distress  upon  the  premises  to  countervail  the  arrears 
then  due.  [Willes,  J. — A  right  of  re-entry  for  breach  of  covenants 
in  a  lease  is  waived  by  the  lessor's  bringing  an  action  for  rent  accruing 
subsequently  to  the  breach,  with  knowledge  of  its  existence :  Dendy  v. 
NichoU,  4  C.  B.  N.  S.  376  (E.  C.  L.  R.  vol.  93).  It  would  seem,  there- 
fore, that  the  distress  for  the  rent  diie  at  Michaelmas  did  amount  to  a 
iraiver  of  any  forfeiture  for  any  previous  breaches  of  covenant  which 
were  capable  of  being  waived.  Erle,  G.  J. — The  plaintiffs  were  not  in 
a  condition  to  maintain  this  action  until  half  a  year's  rent  was  in  arrear, 
and  twenty-one  days  had  expired,  and  there  was  the  absence  of  a  suffi- 
cient distress  upon,  the  premises.  There  was  no  right  of  re-entry  for 
the  rent  due  at  Midsummer,  because  no  evidence  of  the  want  of  a  suffi- 
cient distress :  and,  before  the  right  accrued  in  respect  of  the  Michael- 
mas rent,  the  plaintiffs  had  received  by  means  of  the  distress  26Z.  7b. 
Then,  at  the  end  of  the  twenty-one  days,  there  was  not  half  a  year's 
rent  in  arrear.]  Bringing  an  action  for  rent  accruing  due  subsequently 
to  the  breach  may  well  amount  to  a  waiver :  but  distraining  is  a  mere 
mode  of  ascertaining  whether  or  not  there  has  been  a  complete  breach. 
Until  that  step  is  taken,  it  cannot  be  ascertained  whether  or  not  the 
goods  upon  the  premises  will  be  sufficient  to  countervail  the  arrears  due. 
[Williams,  J. — When  do  you  say  you  ought  to  have  laid  the  demise 
under  the  old  form  of  procedure  ?]  Twenty-one  days  after  Michaelmas. 
Cross  V.  Jordan,  22  Law  J.  Exch.  70,  was  also  referred  to. 

Cur,  adv,  vulL 

♦Williams,  J.,  now  delivered  the  judgment  of  the  Court : — (a)  r*i  i  a 

This  was  an  action  of  ejectment  by  the  plaintiffs,  as  landlords,   ^ 
to  recover  against  the  defendant,  their  tenant,  the  demised  premises,  by 
reason  of  a  forfeiture  of  the  lease  incurred  by  the  non-payment  of 
rent 

At  the  trial  before  my  Brother  Byles,  it  appeared  that  the  rent  was 
801.  per  annum,  payable  at  the  usual  quarterly  feast  days,  and  that  the 
lease  entitled  the  lessor  the  re-enter  if  the  rent  should  be  in  arrear  for 
twenty-one  days.  At  Michaelmas  last  60/.  was  due  for  three  quarters 
ending  on  that  day.  On  the  2d  of  October,  the  plaintiffs  took  a  distress 
for  those  arrears,  which,  on  the  16th  of  October,  realized  262.  7«., 
leaving  due  32Z.  196.  6d, ;  so  that,  although  132.  18s.  of  the  Midsummer 
quarter's  rent  remained  unsatisfied,  there  was  no  longer  one  half  year's 
rent  in  arrear. 

On  the  2d  of  November  the  writ  was  served.     The  plaintiffs  did  not 

troceed  according  to  the  common  law,  by  a  formal  demand  of  the  rent, 
at  sought  to  avail  themselves  of  the  210th  section  of  the  Common  Law 
Procedure  Act,  1852  (substituted  for  the  4  G.  2,  c.  28,  s.  2),  by  which 
it  is  enacted,  that,  *^  in  all  cases  between  landlord  and  tenant,  as  often 
S8  it  shall  happen  that  one  half-year's  rent  shall  be  in  arrear,  and  the 

(a)  Tlie  Judges  present  at  the  argument  were  Brie,  C.  3.,  Williams,  J.,  Willes,  J.,  and 
Ketting^j. 
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landlord  and  lessor  to  whom  the  same  is  due  hath  a  right  by  law  to  re- 
enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a  writ  of  ejectment 
for  the  recovery  of  the  demised  premises,  &c.,  which  service,  &c.,  shM 
stand  in  the  place  and  stead  of  a  demand  and  re-entry."  The  statute 
♦1111  P^^c^®^^  ^  *enact,  that,  if  it  shall  ^'be  proved  upon  the  trial, 
J  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 
before  the  said  writ  was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises  countervailing  the  arrears  then  due,  and 
that  the  lessor  had  power  to  re-enter,  then  and  in  every  such  case  the 
lessor  shall  recover  judgment  and  execution  in  the  same  manner  as  if 
the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry  made," 
&c.  It  was  further  proved  at  the  trial  that  no  sufficient  distress  was  to 
be  found.  But  the  Judge,  on  these  facts,  ruled  that  a  verdict  ought  to 
entered  for  the  defendant,  on  the  ground  that  a  half-year's  rent  was  not 
in  arrear  at  the  time  the  writ  was  served.  And  we  are  of  opinion  that 
this  verdict  ought  not  to  be  disturbed. 

Mr.  Montague  Smithy  on  the  argument  of  the  rule  which  he  had 
obtained,  in  pursuance  of  leave  reserved  at  the  trial,  to  enter  a  verdict 
for  the  plaintiffs,  contended  that  it  was  not  material  to  the  plaintiffs* 
right  under  the  statute  that  there  should  be  half  a  year's  rent  due  to  the 
lessors  at  the  time  they  served  the  writ,  because  the  statute,  when  the 
writ  has  been  served,  puts  the  parties  into  the  same  situation  as  if  a 
legal  demand  had  been  made  on  the  day  when  it  ought  to  have  been 
made  at  common  law,  and  the  title  must  be  taken  to  have  accrued  at 
that  time,  t.  e.  in  the  present  case,  on  the  last  of  the  twenty-one  days 
after  the  rent  became  due.  It  must  be  observed  that  the  statute  enables 
a  landlord  to  proceed  under  it  in  cases  where  there  shall  be  half  a  year's 
rent  in  arrear,  and  a  right  to  re-enter  for  the  non-payment  thereof,  u  e. 
for  non-payment  of  half  a  year's  rent :  see  Doe  d.  Dixon  v.  Roe,  7  C. 
B.  134  (E.  C.  L.  R.  vol.  62).  In  the  present  case,  therefore,  no  right 
to  re-enter  in  respect  of  the  rent  due  for  the  half-year  which  ended  at 
Michaelmas  could  be  relied  on,  because  it  never  was  in  arrear  for  twentj- 
"^1121  ^^^  di^ys.  *But  Mr.  Montague  Smith  contended,  that,  at  all 
-■  events,  a  complete  title  accrued  on  the  twenty-first  day  after  the 
Midsummer  rent  became  due :  and  Doe  d.  Lawrence  v.  Shawcross,  3  B. 
&  C.  762  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  711  (E.  C.  L.  R.  vol.  16), 
was  cited.  That  case  certainly  shows,  that,  in  cases  to  which  the  Act 
applies,  the  title  accrues  at  the  time  when  the  demand  of  rent  ought  to 
have  been  made  at  common  law.  But  the  statute  authorizes  the  service 
of  the  writ  ^*  as  often  as  it  shall  happen  that  one  half-year's  rent  shall 
be  in  arrear:"  and  in  the  present  case  there  was  no  such  arrear  at  the 
time  the  writ  was  served.  The  ease,  therefore,  is  not  within  the  Act, 
unless  the  words  '*  shall  be"  ought  to  be  construed  **  shall  have  been.'* 
But  there  is  nothing  unreasonable  in  holding  that  the  statute  meant  to 
confine  its  operation  to  oases  where  the  tenant  was  six  months  in  arrear 
at  the  very  time  when  the  landlord  had  recourse  to  this  statutory  remedy. 
It  is  not,  however,  necessary  for  ua  to  decide  ^is  point,  because  we  are 
clearly  of  opinion  that  the  plaintiff  waived  any  breach  of  the  condition 
of  re-entry  which  aocmed  earlier  than  Michaelmas,  by  distraining  for 
the  Michaelmas  rent. 
Had  the  distress  been  confined  to  the  rent  due  at  Midsummer,  it  would 
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not  have  waived  the  forfeiture  for  the  non-paytnent  of  that  rent,  as 
appears  bj  the  case  of  Brewer  d.  Lord  Onslow  v,  Eaton,  3  Dougl.  230, 
which  was  cited  by  Mr.  Smith.  But  the  distinction  is  plain,  that, 
though  a  distress  in  respect  of  rent  accruing  due  before  the  breach  of 
condition  is  no  waiver  of  it,  yet  a  distress  for  rent  accruing  after  such 
breach,  with  notice  of  it,  is  a  waiver  of  it,  because  such  a  distress  affirms 
and  admits  the  continuance  of  the  tenancy  up  to  the  day  when  the  rent 
80  distrained  for  became  due;  If  it  were  otherwise,  the  plaintiiTs  would 
by  this  action  establish  their  right  to  the  possession  of  the  demised  pre- 
mises, and  to  deal  with  the  defendant  as  '''a  trespasser  at  a  date  r^ciid 
anterior  to  Michaelmas,  although  the  plaintiffs,  by  their  distress,  ^ 
have  treated  the  defendant  as  having  been  rightfully  in  possession  as 
tenant  up  to  that  date. 
For  these  reasons  we  are  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged. 


MARTHA  DRAPER,  Appellant;  JOHN  SPERRING,  Respondent. 

Apra  22. 

Th«  owner  of  a  market,  by  her  agent,  placed  hurdles  in  the  public  street  for  the  purpose  of 
penning  sheep  on  market-days,  for  which  she  received  certain  tolltf.  The  droppings  of  the 
•beep  created  a  nuisance  on  the  paTement,  which  the  justices,  on  summons  under  the  Nui- 
sanoes  Removal  Act,  1855,  18  A  19  Vict  o.  121,  held  to  have  been  created  by  the  **  act, 
default,  permission,  or  sufferance"  of  the  owner  of  the  market,  within  the  meaning  of  the  12th 
section  of  the  Act,  and  made  an  order  upon  her  to  remove  the  same : — 

Held,  that  the  decision  of  the  justices  was  correct. 

The  following  case  was  stated  pursuant  to  s.  2  of  the  20  k  21  Vict. 
c.  43,  for  the  opinion  of  this  Court : — 

At  a  petty  sessions  holden  at  Crewkerne,  in  and  for  the  division  of 
Crewkerne,  in  the  county  of  Somerset,  on  the  16th  of  June,  1860,  before 
two  justices  of  the  peace  in  and  for  the  said  county,  the  following  com- 
plaint was  heard  and  determined: — The  complaint  was  preferred  by 
John  Sperring,  the  inspector  of  nuisances  appointed  by  the  nuisance 
removal  committee  for  the  tything  of  Crewkerne  (hereinafter  called  the 
respondent),  against  Martha  Draper  (hereinafter  called  the  appellant), 
under  s.  12  of  the  18  &  19  Vict.  c.  121,  being  the  Nuisances  Removal 
Act  for  England,  1855,  and  charged,  that,  on  the  3d  of  April,  1860, 
there  was,  on  a  certain  pavement  or  causeway,  situate  in  Sheep-Market 
Street,  in  Crewkerne  aforesaid,  in  front  of  a  messuage  or  dwelling-house 
in  the  possession  of  Sidney  Morris  Cornelius,  an  accumulation  or  deposit 
of  dung  or  filth  caused  by  the  penning  and  standing  of  sheep  on  the  said 
pavement,  on  Saturday,  the  31st  of  March  previously,  being  a  market- 
day  at  Crewkerne  aforesaid;  and  that  the  same,  not  being  rucii  i 
^cleared  or  washed  away  after  the  removal  of  the  said  sheep,  ^ 
was  a  nuisance  or  injurious  to  health ;  and  that  the  said  nuisance  was 
caused  by  the  act  or  default  of  the  appellant,  by  reason  that  the  appel- 
lant used  or  occupied  the  said  pavement  or  causeway  for  letting  pens 
for  the  standing  of  sheep  thereon  for  hire  and  reward,  and  had,  on  the 
sanl  81st  of  March,  allowed  sheep  to  stand  and  be  penned  for  a  long 
space  of  time  on  the  said  pavement  or  causeway,  and  had  received  tolls 
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and  profits  in  respect  thereof;  and  that,  in*  consequence  of  such  standing 
or  penning,  the  said  dung  or  filth  was  deposited  and  left,  and  the  appel- 
lant had  neglected  to  cleanse  or  wash  away  the  same,  and  to  remove  the 
said  nuisance  so  thereby  created ;  and  that,  although  the  said  nuisance 
had  since  the  said  3d  day  of  April  been  removed  or  discontinued,  there 
was  reasonable  ground  for  believing  that  the  same  or  the  like  nuisance 
was  likely  to  recur  on  the  same  premises.  And  upon  such  hearing,  the 
justices,  considering  that  the  cause  of  nuisance  complained  of  did  exist 
on  the  said  pavement  on  the  said  8d  of  April,  and  was  caused  by  the 
act,  permission,  or  default  of  the  said  Martha  Draper,  and  that,  though 
the  same  had  since  been  removed,  a  similar  nuisance  would  be  likely  to 
recur  on  the  said  premises,  did  by  their  order  in  writing,  bearing  date 
the  said  16th  of  June,  prohibit  the  appellant  from  allowing  to  remain 
on  the  said  premises  after  the  sheep  were  removed  therefrom,  any  dung 
or  filth  which  should  be  deposited  or  left  on  the  said  premises  by  reason 
of  the  penning  or  standing  of  such  sheep  thereon,  such  penning  or  stand- 
ing of  sheep  thereon  being  by  the  act  or  sufferance  and  for  the  profit  of 
the  said  Martha  Draper :  And,  if  the  said  order  of  prohibition  should  be 
infringed,  then  they  did  authorize  and  require  the  said  nuisance  removal 
committee  for  the  tything  of  Crewkerne  aforesaid  from  time  to  time  to 
*11^1  enter  upon  the  said  premises  and  -to  do  all  such  '*'works,  matters, 
-^  and  things  as  should  be  necessary  for  carrying  the  said  order 
into  full  execution  according  to  the  said  Nuisances  Removal  Act  for 
England,  1855. 

The  appellant  being  dissatisfied  with  this  determination  upon  the 
hearing  of  the  said  complaint  as  being  erroneous  in  point  of  law, 
applied  to  the  justices  to  state  and  sign  a. case  setting  forth  the  facts 
and  the  grounds  of  their  determination  for  the  opinion  thereon  of  this 
Court.     The  following  case  was  thereupon  stated : — 

At  the  hearing,  it  was  proved,  on  the  part  of  the  complainant,  the 
respondent  in  this  appeal,  that,  on  the  3d  of  April  last,  a  nuisance 
existed  on  the  pavement  facing  and  adjoining  a  house  in  Sheep-Market 
Street,  Crewkerne,  occupied  by  Sidney  Morris  Cornelius,  in  consequence 
of  sheep  having  been  penned  thereon  the  previous  Saturday,  the  3l8t 
of  March,  which  was  a  market-day ;  that  the  nuisance  was  occasioned 
by  sheep-droppings  and  urine,  and  was  likely  to  recur ;  that,  on,  the 
said  31st  of  March,  the  sheep-pens  were  put  up  by  Richard  Lacey,  who 
was  employed  for  the  purpose  by  Thomas  Taylor  March,  the  market- 
bailiff  of  the  appellant ;  that  the  appellant  claims  to  be  the  owner  of 
the  markets  and  fairs  held  in  the  town  of  Crewkerne,  and  to  receive  tolls 
in  respect  thereof;  that,  on  the  said  31st  of  March,  the  said  market-bailiff 
received  of  a  Mr.  Harding  a  toll  of  da,  for  one  hundred  sheep,  part  of 
which  were  penned  on  that  day  on  the  aforesaid  pavement ;  that  the 
hurdles  used  for  penning  the  said  sheep  belonged  to  the  appellant ;  that, 
on  large  market-days,  the  pens  extend  over  the  pavement  two  or  three 
feet  into  the  road,  and  on  fair  days  eight  or  nine  feet  into  the  road,  but, 
on  the  said  31st  of  March  only  the  pavement  and  a  shallow  open  gutter 
between  the  pavement  and  the  road  were  enclosed  by  the  pens ;  that 
there  is  on  market-days  an  accumulation  of  droppings  from  cattle 
^^lg-|  *in  the  public  road  where  they  are  exposed  for  sale;  that  there 
-*  are  surveyors  of  the  highways  of  the  parish  of  Crewkerne  ;  that 
toll  is  always  paid  to  the  market-bailiff  for  sheep  sold  in  the  market, 
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even  if  they  are  not  penned ;  and  that  the  toll  for  sheep  is  la.  a  score 
at  the  markets,  and  la.  6d.  at  the  fairs. 

It  was  contended  on  the  part  of  the  defendant,  the  appellant,  that 
there  was  no  occupation  or  ownership  in  the  appellant,  within  the  mean- 
ing of  the  Nuisances  Removal  Act  for  England,  1855 ;  that  the  toll  is 
inherent  to  the  market  claimed  by  the  appellant,  and  that  she  is  enti- 
tled to  an  easement ;  that  it  is  not  a  messuage,  land,  or  tenemejit,  within 
the  interpretation  clause  of  the  Nuisances  Removal  Act ;  that  the  right 
or  privilege  of  a  fair  or  market  is  only  a  temporary  easement,  and  the 
enjoyment  of  it  is  not  an  occupation  within  the  2d  section  of  the  Act ; 
that,  there  being  surveyors  of  the  highways,  and  the  nuisance  being  on 
the  highway,  the  liability  to  cleanse  is  between  the  occupiers  of  the 
houses  and  the  surveyors  of  the  highways ;  and  that  the  toll  is  payable 
in  respect  of  the  animal,  and  not  for  the  occupation  of  the  land. 

It  was  proved  on  the  part  of  the  appellant,  that  a  toll  of  la.  a  score 
was  payable  for  sheep  penned  at  the  market,  even  if  not  sold  ;  that,  for 
the  last  fifty-five  years  and  upwards,  the  droppings  of  the  sheep  have 
been  swept  away  by  the  occupiers  of  the  houses  against  which  the  sheep 
were  penned,  and  that  the  market-bailiif  never  cleaned  them  away, 
except  any  that  might  be  on  the  pavement  which  comes  against  a  house 
of  the  appellant  in  Sheep-Market  Street,  and  those  droppings  he  only 
cleaned  away  at  such  times-  as  the  house  was  unoccupied ;  that,  some- 
times the  droppings  have  been  allowed  by  the  occupiers  of  some  of  the 
houses  to  remain  until  washed  away  by  the  rain ;  and  that  occasionally 
some  of  the  occupiers  of  houses  *in  Sheep-Market  Street,  instead  1-411  ly 
of  employing  their  own  servants  to  clean  the  pavement  after  a  ■- 
market,  paid  a  man  to  do  it. 

The  poor-rate  book  for  the  parish  of  Crewkeme  was  put  in,  and  in  it 
the  appellant  is  rated  as  follows : — 


1 

NaoMiof 
oecuplera. 

Name  of 
owoer. 

No. 
referring 
to  map. 
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a.  r.  p, 
32 

2 

► 

£      «. 

60       0 

1     10 

£      «. 

40  0 

1       1 

41  1 

34       61     10 

The  justices  being  of  opinion,  that,  from  the  appellant's  exercise  of 
the  right  she  claimed  to  erect  hurdles  on  a  market-day  at  Crewkeme, 
and  to  enclose  ground  with  such  hurdles,  without  the  consent  of  the 
respondent,  and  from  her  allowing  the  ground,  when  so  enclosed,  to  be 
used  for  the  purpose  of  penning  sheep,  during  the  time  of  which  penning 
the  ground  could  not  be  used  as  a  highway,  and  the  nuisance  having 
been  created  in  consequence  of  the  penning  of  sheep,  she  was  a  person 
within  the  12th  section  of  the  Nuisances  Removal  Act  for  England, 
1855,  by  whose  permission  or  sufferance  the  nuisance  arose,  and  the 
ground,  whilst  so  enclosed,  was  land  or  tenement  within  the  meaninir 
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of  the  Act.  And  they  therefore  gave  their  determination  against  the 
appellant  in  the  manner  above  stated. 

The  questions  of  law  arising  on  the  above  statement  were,  whether 
the  ground  over  against  the  house  of  Sidnej  Morris  Cornelius,  in  Sheep- 
Market  Street,  Crewkerne,  which  the  appellant  enclosed  with  hurdles 
^-[-icn  *on  the  Slst  of  March  last,  was,  whilst  so  enclosed,  land  or  tene- 
-l  m^nt  within  the  meaning  of  the  Nuisances  Removal  Act  for 
England,  1855 ;  and  whether  the  enclosing  of  the  ground  by  the  appel- 
lant, and  her  allowing  sheep  to  be  penned  thereon,  rendered  her  liable 
under  the  12th  section  of  the  same  Act,  as  the  person  by  whose  act, 
default,  permission,  or  sufferance  the  nuisance  arose.  Whereupon,  the 
opinion  of  the  Court  was  asked  on  the  said  questions  of  law,  whether 
or  not  the  justices  were  correct  in  their  determination  as  aforesaid,  and 
as  to  what  further  should  be  done  or  ordered  by  the  Court  in  the  pre* 
mises. 

Welibffy  for  the  appellant.(a) — The  question  arises  upon  the  Nuisances 
Removal  Act,  1855, 18  k  19  Vict.  c.  121.  By  the  interpretation  clause, 
B.  2,  "  owner"  is  to  include  ^*  any  person  receiving  the  rents  of  the 
property  in  respect  of  which  that  word  is  used,  from  the  occupier  of 
such  property,  on  his  own  account,  or  as  trustee  or  agent  for  any  other 
person,  or  as  receiver  or  sequestrator  appointed  by  the  Court  of  Chan- 
cery or  under  the  order  thereof,  or  who  would  receive  the  same  if  such 
property  were  let  to  a  tenant;"  and  the  word  ''premises"  is  declared 
to  "extend  to  all  messuages,  lands,  or  tenements,  whether  open  or 
*11Q1  ^^^^^^^^9  whether  built  on  or  not,  and  whether  public  or  ^private." 
t'  The  word  ''  nuisances"  is  defined  by  s.  8  to  include,  amongst 
other  things,  ''  any  premises  in.  such  a  state  as  to  be  a  nuisance  or  inju- 
rious to  health,"  or  *'  any  accumulation  or  deposit  which  is  a  nuisance 
or  injurious  to  health."  The  11th  section  gives  power  to  the  local 
authority  to  enter  premises  to  abate  nuisances.  And  s.  12  enacts,  that, 
"  in  any  case  where  a  nuisance  is  so  ascertained  by  the  local  authority 
to  exist,  or  where  the  nuisance  in  their  opinion  did  exist  at  the  time 
when  the  notice  was  given,  and,  although  the  same  may  have  been  since 
removed  or  discontinued,  is  in  their  opinion  likely  to  recur,  or  to  be 
repeated  on  the  same  premises  or  any  part  thereof,  they  shall  cause 
complaint  thereof  to  be  made  before  a  justice  of  the  peace ;  and  such 
justice  shall  thereupon  issue  a  summons  requiring  the  person  by  whose 
act,  default,  permission,  or  sufferance  the  nuisance  arises  or  continues, 
or,  if  such  person  cannot  be  found  or  ascertained,  the  owner  or  occupier 
of  the  premises  on  which  the  nuisance  arises,  to  appear  before  any  two 
justices  in  petty  sessions  assembled  at  their  usual  place  of  meeting, 
who  shall  proceed  to  inquire  into  the  said  complaint ;  and  if  it  be  proved 
to  their  satisfaction  that  the  nuisance  exists  or  did  exist  at  the  time 
when  the  notice  was  given,  or,  if  removed  or  discontinued  since  the 
notice  was  given,  that  it  is  likely  to  recur  or  to  be  repeated,  the  justices 

(a)  The  pointe  m&rked  for  argumeDt  on  the  pari  of  the  appellant  were  :~^ 
"  1.  That  the  place  where  the  alleged  nuisance  existed  wu  not  a  messuage,  land,  or  tenement 
within  the  meaning  of  the  Nuisances  Removal  Act,  1855 :  2.  That  the  appellant  was  not  the 
owner  or  occupier  thereof  within  the  meaning  of  that  Act :  3.  That  the  appellant  was  not  a 
person  whose  duty  it  waa  under  the  said  act  to  prerent  or  remove  the  said  alleged  nuiaanee . 
4.  That  the  alleged  nuisance  was  not  in  the  nature  of  a  recurring  nuisance  within  the  meaning 
of  the  said  Act :  5.  That,  for  all  or  some  of  the  aforesaid  reasons,  the  justices  had  no  power 
to  make  a  prohibitory  order  on  the  appellant  under  the  said  Act." 
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thall  make  ftn  order  in  writing  under  their  hands  and  seals  on  such 
person,  owner,  or  occupier,  for  the  abatement  or  discontinuance  and 
prohibition  of  the  nuisance,  as  thereinafter  (s.  18)  mentioned,  and  shall 
also  make  an  order  for  the  payment  of  all  costs  incurred  up  to  the  time 
of  hearing  or  making  the  order  for  abatement  or  discontinuance  or  pro« 
hibition  of  the  nuisance."  The  appellant  was  neither  owner  nor  occu- 
pier of  the  land  upon  which  the  nuisance  was  created,  nor  the  person 
^*by  whose  act,  ^default,  permission,  or  sufferance  the  nuisance  r^i^A 
arises  or  continues."  All  that  she  does,  is,  to  receive  the  mar-  ^ 
ket-toUs  and  (by  her  agent)  put  up  hurdles  for  sheep-pens.  [Btles,  J. 
•^he  may  be  lessee  of  the  franchise.]  It  may  be  so.  Nothing  appears 
upon  the  face  of  the  case  as  to  the  person  in  whom  the  freehold  of  the 
land  is  vested.  It  clearly  can  be  no  part  of  the  duty  of  the  appellant 
as  owner  of  the  market  to  cleanse  the  public  street  of  the  droppings 
of  sheep  lawfully  penned  there. 

Kingdon^  contr&.(a) — The  two  questions  reserved  by  the  justices  for  the 
opinion  of  the  Court,  are, — first,  whether  the  ground  over  against  the 
bouse  of  Sidney  Morris  Cornelius  in  Sheep-Market  Street,  Crewkerne, 
which  the  appellant  enclosed  with  hurdles  on  the  Slst  of  March  last, 
was,  whilst  so  enclosed,  land  or  tenement  within  the  meaning  of  the 
Nuisances  Removal  Act,  1855, — secondly,  whether  the  enclosing  of  the 
ground  by  the  appellant,  and  her  allowing  sheep  to  be  penned  thereon, 
rendered  her  liable,  under  the  12th  section  of  the  same  Act,  as  the  per- 
son by  whose  act,  default,  permission,  or  sufferance  the  nuisance  arose. 
Either  of  these  points  being  decided  in  favour  of  the  respondent  will 
sustain  the  conviction.  Assuming  *that  the  appellant  had  a  r^cio-t 
right  to  use  the  highway  for  the  purposes  of  a  market,  she  was  ■- 
bound,  at  all  events,  so  to  use  it  as  not  to  create  a  public  nuisance: 
Com.  Dig.  Market  (A).  [Willes,  J. — The  highway  may  have  been 
originally  dedicated  to  the  public  subject  to  the  market.]  That  would 
not  affect  the  construction  of  the  Act  of  Parliament.  Thai  which  is 
done  by  the  appellant  is  done  for  her  profit.  The  nuisance  is  created 
by  penning  the  sheep  to  the  particular  spot.  The  12th  section  of  the 
statute  does  not  appear  to  point  so  much  to  the  owner  or  occupier  of 
the  premises  as  to  the  person  who  causes  the  nuisance :  and,  looking  at 
the  evidence  which  was  given  before  the  justices,  it  is  impossible  to  say 
that  the  appellant  is  not  the  person  by  whose  act,  default,  permission, 
or  sufferance  the  nuisance  arose.  In  Curwen  v,  Salkeld,  8  East  538,  it 
was  held  that  the  lord  of  a  manor  to  whom  a  grant  of  a  market  is  made 
"  infra  villam  de  W.,"  may  hold  it  anywhere  infra  villam  de  W. ;  and, 
whether  villa  extend  to  the  town  of  W.  or  the  township  or  parish  of  W., 
the  lord  has  a  right  to  remove  the  market-place  from  one  situation  to 
another  within  the  precinct  of  his  grant. 

Weliby,  in  reply. — The  place  where  the  alleged  nuisance  occurred 
was  not  ^*  land"  or  **  premises"  within  the  Nuisances  Removal  Act ;  nor 

(a)  The  poiotfl  marked  for  argament  on  the  pari  of  the  respondenty  were  as  follows  :-^ 

''That  the  appellant  was  a  person  by  whose  act,  default,  permission,  or  suiBerance,  the 
nuisance  in  question  arose,  within  the  meaning  of  the  12th  section  of  the  Nuisances  Removal 
Act,  1855: 

"That  the  appellant  was  the  owner  or  ocenpier  of  the  premises  on  which  the  nnisanoe  ia 
<|iMStioa  arose,  within  the  meaning  of  the  said  section  of  the  said  Act,  and  that  the  said  prem- 
ise* were  premises  within  the  meaning  of  the  2d  section  of  the  said  Act : 

"That  the  Highway  Act  does  not  affect  proceedings  under  the  Nuisances  Removal  Act,  1856.* 
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was  the  appellant  in  any  sense  the  ''occupier.*'  And,  having  aright 
to  place  hurdles  on  the  highway  for  the  purposes  of  the  market,  she 
was  guilty  of  no  offence,  and  could  not  be  said  to  be  in  any  sense  a 
person  by  whose  act,  default,  permission,  or  sufferance  the  nuisance 
arose. 

Erle,  C.  J. — I  am  of  opinion  that  the  decision  of  the  justices  should 
be  affirmed.  The  complaint  was  against  the  owner  of  a  market  having 
*1 221  ^  f ig^^  ^0  P^^  '''sheep  on  market-days  on  the  pavement  of  a  cer- 
-I  tain  street  in  the  town  of  Crewkerne,  for  allowing  the  droppings 
to  remain  on  the  pavement  so  as  to  become  a  nuisance  to  the  inhabitants. 
The  charge  is,  that  the  appellant,  being  the  person  receiving  the  tolls 
and  profits  of  the  market,  was  the  person  by  whose  act,  default,  permis- 
sion, or  sufferance  the  nuisance  resulting  therefrom  was  brought  about, 
and  consequently  was  the  person  upon  whom  was  cast  the  duty  of 
removing  the  nuisance  resulting  therefrom.  The  exact  right  to  the  soil 
or  the  occupation  of  the  road  is  not  brought  before  us :  but,  in  answer 
to  the  first  question  the  justices  have  put  to  us,  I  am  inclined  to  hold 
that  the  ground  which  the  appellant  enclosed  with  hurdles  was  whilst 
so  enclosed  land  or  tenement  within  the  meaning  of  the  Act  of  Parlia- 
ment. The  second  question  put  to  us,  is,  whether  the  enclosing  of  the 
ground  by  the  appellant,  and  her  allowing  sheep  to  be  penned  thereon, 
rendered  her  liable  under  the  12th  section  of  the  act,  as  the  person  by 
whose  act,  default,  permission,  or  sufferance  the  nuisance  arose.  As  far 
as  I  can  gather  from  the  statement  submitted  to  us,  the  appellant  bad 
the  option  of  placing  the  hurdles  for  pcfuning  sheep  in  any  part  of  the 
street.  She  chose  to  place  them  on  the  pavement  in  front  of  the 
respondent's  house,  and  refused,  when  called  upon  to  do  so,  to  cause  the 
droppings  which  through  her  act  were  there  accumulated  to  be  removed. 
It  appears  to  me  that  this  was  substantially  a  recurring  nuisance :  and 
Mr.  Webby  has  failed  to  satisfy  me  that  the  justices  came  to  a  wrong 
conclusion. 

WiLLES,  J. — At  first  I  was  strongly  disposed  to  accede  to  the  argu- 
ment presented  by  Mr.  Wel%byy  that,  in  substance,  all  that  the  appellant 
did,  was,  to  enjoy  her  right  to  the  market  according  to  the  grant,  by 
receiving  tolls  from  persons  having  a  right  to  bring  sheep  there, 
*12S1  *^^^  ^^^'  ^Mty  upon  considering  the  facts  more  closely,  I  have 
^  come  to  the  conclusion  that  that  is  not  a  correct  view.  The  ap- 
pellant not  only  received  the  tolls,  but  she  made  enclosures  by  means 
o^  hurdles,  to  hold  the  sheep  on  the  spot  where  the  nuisance  was  created. 
It  was  in  consequence  of  that  restraint  of  the  sheep  that  the  nuisance 
arose.  It  is  clear  that  the  proprietor  of  the  market  was  under  no  legal 
obligation  to  provide  such  accommodation  as  this.  The  distinction 
between  the  enjoyment  of  the  market,  which  is  not  an  occupation  of  the 
land,  and  an  exercise  of  proprietory  right  is  well  explained  in  the  case 
of  The  Mayor,  &c.,  of  Northampton  v.  Ward,  2  Stra.  1238,  where  Lee, 
C.  J.,  says :  ''  Though  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  buying  and  selling,  yet 
he  has  not  of  common  right  a  liberty  of  placing  a  stall  there,  but  he 
must  acquire  that  by  a  compensation,  which  is  called  stallage,  and,  in 
Blunt's  Law  Dictionary,  Minshen's  Boyer,  verbo  EitcMage^  and  Spel- 
man's  Glossary,  is  defined  to  be  a  satisfaction  to  the  owner  of  the  soil 
for  the  liberty  of  placing  a  stall  upon  it ;  and,  if  in  the  erecting  one 
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the  soil  is  broke,  it  is  called  piceage*  And  this  of  stallage  is  so  fixed  to 
the  owner  of  the  soil,  that,  in  Mo.  474,  it  was  held  to  descend  to  the 
Boroagh  English  heir,  though  the  right  to  hold  the  market  goes  to  the 
eldest  son.  It  is  not  properly  a  toll,  which  can  only  be  due  by  grant 
or  prescription ;  whereas,  stallage  is  demandable  in  the  case  of  a  newly 
erected  market ;  and  the  soil  is  no  further  considered  as  dedicated  to 
the  public  than  the  common  right  of  entry  goes :  2  Inst.  220 ;  Rex  v. 
Bardett,  1  Lord  Raym.  149."  With  this  explanation,  it  appears  to  me 
that  the  appellant  is  the  person  against  whom  the  Act  of  Parliament 
intended  that  recourse  should  be  had.  I  do  not  think  the  other  argu- 
ment  is  entitled  to  such  weight.  The  *12th  section  gives  the  r^^e)± 
remedy  in  the  alternative  against  the  owner  or  occupier  of  the  ^ 
land  or  against  the  person  by  whose  act,  default,  permission,  or  suffer- 
ance the  nuisance  arises.  The  paramount  object  of  the  Act  was,  the 
removal  of  nuisances  likely  to  be  injurious  to  health.  No  interference 
with  rights  was  contemplated. 

Byles,  J. — I  agree  with  the  rest  of  the  Court  in  thinking  that  the 
decision  of  the  justices  was  correct.  All  the  observations  which  it  was 
necessary  to  make  have  already  been  made  by  my  Lord  and  my  Brother 
Willes;  and  there  is  nothing  which  I  can  profitably  add. 

Kbating,  J.,  was  at  Nisi  Prius.  Decision  affirmed. 


BAKER  V.  CARTWRIGHT.    May  8. 

It  ia  no  uiswer  to  an  action  for  a  breach  of  promise  of  marriage,  that  the  plaintiff  had  before 
the  making  of  the  promise  been  of  unsound  mind,  and  had  been  confined  in  a  lanatio  asylum, 
provided  she  was  sane  at  the  time  of  thd  promise. 

The  declaration  stated  that  the  plaintiff  and  the  defendant  agreed  to 
marry  one  another,  and  a  reasonable  time  for  such  marriage  had 
elapsed,  and  the  plaintiff*  had  always  been  ready  and  willing  to  marry 
the  defendant ;  yet  the  defendant  had  neglected  and  refused  to  marry 
the  plaintiff*:  and  the  plaintiff*  claimed  5002. 

The  defendant  pleaded, — first,  that  he  did  not  promise  and  agree  as 
alleged, — secondly,  a  denial  of  the  breach  of  contract  alleged, — thirdly, 
that  he  entered  into  the  said  agreement  in  the  declaration  mentioned 
upon  the  faith  and  under  the  belief  that  the  plaintiff  had  been  and  was 
of  sound  mind,  and  had  never  been  afflicted  with  insanity,  and  had  never 
been  legally  confined  as  a  lunatic  in  a  lunatic  asylum ;  ^whereas,  r^^cyit 
the  plaintiff,  before  the  making  of  the  said  agreement,  had  been  ^ 
and  was  of  unsound  mind,  and  had  been  legally  confined  as  a  lunatic  in 
a  lunatic  asylum,  which  the  defendant  first  discovered  after  making  the 
Said  alleged  agreement  and  before  the  alleged  breach  thereof,  wherefore 
the  defendant  then  refused  to  marry  the  plaintiff,  which  was  the  alleged 
breach. 

The  plaintiff  joined  issue  on  the  above  pleas ;  and,  for  a  second  re- 
plication to  the  third  plea,  said  that  the  unsoundness  of  mind  therein 
mentioned  existed  only  for  a  short  time,  to  wit,  four  months,  and  that, 
after  she  had  been  confined  in  the  lunatic  asylum  as  in  that  plea  men- 
tioned, and  before  the  making  of  the  said  agreement,  she  the  plaintiff 
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became  and  was  and  from  thence  hitherto  had  been  of  sound  mind,  and 
had  been  and  was  legally  discharged  from  the  said  lanatic  asylum. 

She  also  demurred  to  the  third  plea,  the  ground  of  demurrer  stated 
in  the  margin  being,  '^  that  the  fact  of  the  plaintiff  having  been  legally 
in  a  lunatic  asylum  is  no  justification  for  the  breach  of  the  defendant's 
promise."    Joinder. 

The  defendant  demurred  to  the  second  replication  to  the  third  plea, 
the  ground  of  demurrer  stated  in  the  margin  being,  "  that  the  replica- 
tion confesses  the  allegations  in  the  defendant's  plea,  and  it  is  no  suffi- 
cient ground  of  reply,  that,  before  the  agreement,  the  plaintiff  became 
of  sound  mind,  and  was  legally  discharged  from  the  lunatic  asylum.'* 
Joinder. 

*12fil  Macnamaraj  for  the  plaintiff.(a) — The  third  plea  *affbrds  no 
^  answer  to  the  action.  No  fraud  on  the  plaintiff's  part  is  sug- 
gested :  and  it  is  perfectly  consistent  with  the  plea  that  the  plaintiff 
herself  may  not  have  been  aware  of  her  alleged  unsoundness  of  mind. 
And,  assuming  that  she  was  aware  of  it,  the  mere  non-disclosure  of  a 
pre-existing  disease  or  delusion  can  afford  no  answer  to  a  claim  for 
damages  for  the  non-performance  of  a  contract  the  only  implied  condi- 
tion attached  to  which,  according  to  the  recent  decision  of  the  Exche- 
quer Chamber  in  Beachey  v.  Brown,  1  Ellis,  B.  &  E.  976  (E.  C.  L.  R. 
vol.  96),  is  chastity.(i)  The  contention  on  the  other  side  would  import 
an  implied  warranty  of  the  sanity  of  the  party,  which  would  be  ob- 
viously contrary  to  public  policy. 

Overendy  Q.  C.  (with  whom  was  Daly\  contrcL. — The  object  of  this 
*1271  ^^^^  ^^  contract  is  as  well  to  acauire  the  '*'close  intimacy  of  a 
-1  companion  for  life  as  the  lawful  propagation  of  the  species. 
This  object  would  evidently  be  not  only  entirely  frustrated,  but  would 
probably  entail  mischief  on  the  community  by  perpetuating  hereditary 
disease  of  the  most  painful  character,  if  such  a  defence  as  this  were  not 
allowable.  A  person  afflicted  with  such  a  malady, — a  recurrence  of 
which  is  always  to  be  apprehended, — can  never  be  fit  properly  to  dis- 
charge the  duties  of  a  wife  and  a  mother.  There  can  be  no  good  reason 
why  sanity  should  not  be  as  much  an  implied  exception  in  such  a  con- 
tract as  chastity. 

Erle,  G.  J. — The  general  doctrine  laid  down  by  the  Exchequer 
Chamber  in  the  case  referred  to,  is,  that  the  contract  binds,  and  that 
want  of  chastity  is  the  only  exception.     That  being  so,  I  think  we  are 

•   (a)  The  points  marked  for  Argument  on  the  part  of  the  plaintiflT  were  as  follows :— > 

"  1.  That  the  faet  of  the  plaintiflT  hariag  heen  of  ansound  mind  and  having  been  in  a  lunatie 
asylum,  is  no  jostlfleation  for  the  breaeh  of  the  defendant's  promise : 

**  2.  That  the  plaintiff  having  been  legallj  discharged  from  the  said  lunatic  asylum,  and  being 
of  sound  mind  at  the  time  of  the  promise  on  the  part  of  the  defendant,  was  entitled  to  have  the 
said  promise  fulfilled,  or  to  recover  damages  for  its  non-performance." 

(6)  Cockbnm,  C.  J.,  in  that  case  says :  "  I  agree  that  there  are  many  things  which  a  man 
might  desire  to  have  oommunicated  to  him,  if  they  existed,  at  the  time  of  making  the  con- 
tract, such  as  that  the  plaintiff  is  in  debt,  or  sul^ect  to  other  liabilities,  or  some  circumstances 
relating  to  her  person,  her  temper,  her  disposition,  the  discovery  of  which  would  yet  not  entitle 
the  defendant  to  refuse  to  fulfil  his  engagement  It  might  be  right  to  disclose  such  things  ;  and 
yet  it  has  never  been  held  that  the  discovery  of  them  justified  a  party  in  breaking  his  contract. 
Where  it  turns  oot  that  a  woman  is  of  unchaste  conduct,  which  goes  to  the  very  root  of  the 
contract  of  marriage,  (here,  from  the  excess  and  necessity  of  the  case,  the  man  is  released  from 
his  contraoL  But  nothing  of  the  sort  is  disclosed  here :  there  is  no  imputation  on  the  virtue  or 
honour  of  the  plaintiff*;  and  the  Case  does  not  fall  within  the  principle  which  makes  the  uia- 
eonduot  of  the  woman  an  answer  to  the  action." 
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bouDd  to  hold  that  the  third  plea  of  the  defendant  in  this  ease  affords 
DO  answer,  and  consequently  there  must  be  judgment  for  the  plaintiff. 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.    No  fraud  is 
alleged. 

The  rest  of  the  Court  eoneurringy 

Judgment  for  the  plaintiff. 


♦RICHARD  ARCHER  WALLINGTON,  Appellant;  JOHN  .^^^,0 
WHITE,  ANNE  WHITE,  and  ELIZABETH  WHITE,  L  ^^® 
Respondents.     April  22. 

Bj  a  Loeal  Aet»  pM««d  in  1836,  for  improving  the  town  of  Leamington,  the  eommisaioners  were 
aathoriied  to  repair  all  the  streets,  Ac,  within  the  town ;  and  hy  s.  47,  it  was  enacted,  that 
when  aaj  new  streets,  Ac.,  within  the  town  should  be  laid  out  and  made,  and  the  footpaths  and 
eurriage«roads  thereof  should  be  well  and  sufficiently  flagged,  paved,  gravelled,  and  put  in 
good  order  and  repair  to  the  satisfaction  of  the  commissioners,  then,  on  application  of  the 
owner  of  the  soil,  Ac,  it  should  be  lawful  for  the  commissioners,  by  writing  under  their  hands, 
to  declare  the  same  to  be  public  highways,  and  from  and  after  such  declaration  made  they 
ihoald  be  repaired  by  the  commissioners.  By  the  128th  section  the  commissioners  were 
empowered  to  make  rates  upon  the  tenants  or  occupiers  of  all  dwelling-houses,  Ac,  within 
the  town ;  and  by  s.  27  every  person  assessed  under  or  by  virtue  of  the  Act  for  or  in  respect 
of  any  messuages,  Ac,  in  the  town,  was  to  be  exonerated,  released,  and  for  ever  discharged 
from  the  performance  of  statute  duty  for  the  repairs  of  the  public  highways  within  the  town. 

In  1S30,  and  before  the  passing  of  the  General  Highway  Act,  5  A  6  W.  4,  c  50,  a  new  street 
was  formed  in  Leamington,  oalled  Springfield  Street,  which  was  dedicated  to  the  public  by 
the  owner  of  the  soil,  and  had  ever  since  been  used  as  a  public  highway ;  but  the  local  oom- 
mUsiooers  had  never  declared  it  to  be  a  public  highway  under  the  47th  section  of  the  local 
Act 

The  Pablic  Health  Act,  1848  (11  A  12  Vict  c  S3),  was  applied  to  the  town  of  Leamington  in 
1862:  and  the  local  board,  under  the  authority  of  the  S9Ui  section  of  that  Act,  made  an  order 
upeo  the  owners  of  the  premises  abutting  »n  Springfield  Street,  to  repair,  Ac,  the  same  :^ 

Held,  that  the  parties  were  liable  to  be  rated,  Springfield  Street  not  being  a  "  highway"  within 
the  Pablic  Health  Act,  the  provision  of  the  local  Act  having  prevented  it  from  becoming 
taeh  in  the  absence  of  an  adoption  by  the  commissioners  under  s.  47. 

This  was  a  case  stated  by  justices  under  the  20  &  21  Vict.  c.  43,  for 
the  opinion  of  this  Court  on  a  question  of  law  which  arose  in  the  exer* 
cise  of  their  summary  jurisdiction  under  the  Public.  Health  Act,  1848. 

The  following  are  the  circumstances  of  the  case  :-^ 

Iq  the  year  1852,  the  parish  of  Leamington  was  by  a  provisional 
order  of  the  seneral  board  of  health,  confirmed  and  made  absolute  by 
the  Pablic  Health  Supplemental  Act,  1852  (No.  2),  created  a  district 
for  the  purposes  of  the  Public  Health  Act,  1848 ;  and  the  said  Public 
Health  Act,  with  the  exception  of  s.  50,  was  applied  to  and  put  in  force 
within  the  said  district.  ^ 

By  8.  69  of  the  Public  Health  Act,  1848,  it  is  enacted  that,  ^*  in  case 
any  present  or  future  street,  or  .any  part  thereof  (not  being  a  highway), 
be  not  sewered,  levelled,  paved,  flagged,  and  channelled  to  the  satisfac* 
tion  of  the  local  Board  of  Health,  such  board  may  by  notice  in  writing 
to  the  respective  owners  or  occupiers  of  the  ^premises  fronting,  r«-i  oq 
adjoining,  or  abutting  upon  such  parts  thereof  as  may  require  to  '- 
be  sewered,  levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within  a  time  to  be  specified 
in  such  notice :  and,  if  such  notice  be  not  complied  with,  the  said  local 
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board  may,  if  they  shall  think  fit,  execute  the  works  mentioned  or  re- 
ferred to  therein,  and  the  expenses  incurred  by  them  in  so  doing  shall 
be  paid  by  the  owners  in  default,  according  to  the  frontage  of  their  re- 
spective premises,  and  in  such  proportion  as  shall  be  settled  by  the  sur- 
veyor, or,  in  case  of  dispute,  as  shall  be  settled  by  arbitration  (having 
regard  to  all  the  circumstances  of  the  case)  in  the  manner  provided  by 
this  Act ;  and  such  expenses  may  be  recovered  from  the  last-mentioned 
owners  in  a  summary  manner,  or  the  same  may  be  declared  by  order 
of  the  said  local  board  to  be  private  improvement  expenses,  and  be  re- 
coverable as  such  in  the  manner  thereinafter  provided." 

The  Local  Government  Act,  1858,  took  effect  in  the  said  district  of 
Leamington  from  the  1st  of  September,  1858.  By  s.  58  of  this  Act  it 
is  enacted,  that,  ^*  the  powers  given  to  local  boards  of  health  by  the 
69th  and  70th  sections  of  the  Public  Health  Act,  1848,  to  compel  the 
sewering,  levelling,  paving,  flagging,  and  channelling  of  streets  that  are 
not  highways  repairable  at  the  public  expense,  and  after  the  completion 
of  such  works  to  declare  such  streets  highways  repairable  at  the  public 
expense,  shall  extend  to  providing  the  means  of  lighting,  metalling,  or 
making  good  such  streets,  and  may  be  exercised  in  respect  of  the  car- 
riageway, footway,  or  any  part  of  such  streets:  and  the  said  powers 
shall  also  be  deemed  to  have  extended  and  shall  extend  and  be  exercised 
in  respect  of  any  street  or  road  of  which  a  part  was  at  the  time  of  the 
♦1301   application  of  the  Public  Health  Act,  1848,  or  is  or  may  •be,  a 

•^  public  footpath,  or  repairable  at  the  public  expense,  as  fully  as 
if  the  whole  of  such  street  or  road  had  been  or  was  %  highway  not  re- 
pairable at  the  public  expense." 

After  the  1st  of  September,  1858,  a  certain  street  or  road  within  the 
district  of  Leamington,  called  Springfield  Street,  was  not  sewered, 
levelled,  paved,  flagged,  channelled,  metalled,  and  made  good  to  the  sat- 
isfaction of  the  local  board  of  health  for  the  said  district.  Thereupon 
the  local  board,  by  notice  in  writing  to  all  the  owners  within  the  mean- 
ing of  the  said  Act  of  the  premises  fronting,  adjoining,  or  abutting 
upon  the  whole  of  the  said  street  or  road,  required  them  respectively, 
within  one  calendar  month  from  the  service  thereof,  to  sewer,  level,  pave, 
flag,  channel,  metal,  and  make  good  so  much  of  the  said  street  or  road  as 
their  said  premises  respectively  fronted  or  adjoined  to  or  abutted  upon. 
Such  notice  was  not  complied  with  by  any  of  the  said  owners ;  and  the 
local  board  thereupon  executed  the  works  mentioned  or  referred  to  in 
the  said  notice,  and  incurred  certain  expenses  in  so  doing.  The  respond- 
ents were  and  are  owners  of  certain  premises  abutting  upon  the  said 
street  or  road ;  and  the  proportion  of  the  expenses,  calculated  according 
to  the  frontage  of  their  said  premises,  and  settled  by  the  surveyor  under 
th^said  Public  Health  Act  as  due  from  them,  was  and  is  482.  10«.  Id, 
Payment  of  this  amount  was  demanded  from  the  respondents,  and  re- 
fused by  them ;  and  thereupon  the  local  board  (the  said  expenses  not 
having  been  declared  to  be  private  improvement  expenses)  took  pro- 
ceedings under  the  said  Public  Health  Act  for  the  recovery  in  a  sum- 
mary manner  of  the  said  amount,  with  interest  at  the  rate  of  5L  per 
cent,  per  annum,  amounting  in  all  to  the  sum  of  492.  14«.  4d. 
*1311       Accordingly,  upon  the  4th  of  July,  1860,  an  ^information 

-*  was  laid  before  a  justice  of  the  peace  for  the  county  of  Warwick, 
by  the  appellant,  Richard  Archer  Wallington,  who  was  and  is  clerk  to 
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the  said  local  board,  and  who  laid  such  information  as  such  clerk  and 
on  behalf  of  the  said  local  board. 

The  said  information  came  on  to  be  heard  on  the  18th  of  July,  1860, 
and  by  adjournment  on  several  other  days,  and  finally  on  the  22d  of 
November,  1860,  before  two  justices.  The  respondents,  having  been 
daly  summoned,  attended  by  their  attorney  on  each  of  the  said  occa- 
sions. 

It  appeared  that,  if  the  said  street  or  road  called  Springfield  Street 
was  not  on  the  1st  of  September,  1858,  a  highway  within  the  meaning 
of  the  69th  section  of  the  Public  Health  Act,  the  respondents  were 
liable  to  the  payment  of  the  said  sum  of  49/.  14«.  4(2.,  and  the  appellant 
as  such  clerk  was  instructed  to  recover  the  same :  but,  if  the  said  street 
or  road  waa  a  highway  within  the  meaning  of  the  said  section,  the  re- 
spondents were  not  liable  to  the  payment  of  the  said  sum,  or  any  sum 
whatever,  in  respect  of  the  expenses  incurred  by  the  local  board  as 
aforesaid. 

The  facts  and  circumstances  as  to  whether  the  said  street  or  road 
was  or  was  not  a  highway  at  the  time  aforesaid,  were  as  follows : — 

In  and  long  before  the  year  1820,  there  were  two  streets  or  roads 
within  what  is  now  the  district  of  Leamington,  called  respectively 
"Tnckbrook  Road"  and  "Brunswick  Street,"  which  run  nearly  parallel 
to  each  other,  and  both  of  which  were  common  and  public  highways. 
The  houses  belonging  to  the  respondents  in  Springfield  Street,  were 
erected  in  the  year  1820.  In  or  soon  after  the  year  1880,  a  person  of 
the  name  of  John  Smith  laid  out  upon  his  own  land  a  new  street  or 
road  running  across  from  Tuckbrook  Road  to  Brunswick  Street,  and 
^connecting  those  two  streets  or  roads ;  and  about  the  same  time  r^ioo 
he  and  others  built  several  houses  along  the  line  of  the  street  or  ^ 
road  so  laid  out  by  him.  In  the  same  year,  the  said  John  Smith  opened 
throughout  to  the  public  the  new  said  street  or  road  so  laid  out  by  him, 
which  is  that  now  known  as  Springfield  Street,  and  referred  to  above, 
made  a  sewer  thereunder,  and  the  same  has  ever  since  remained  open. 
At  the  time  when  he  opened  it,  the  said  John  Smith  intended  the  said 
new  street  or  road  to  be  used  as  and  to  be  a  common  and  public  high- 
way: and  the  same  has  in  fact  ever  since  been  adopted  and  used  by  the 
public  as  a  common  and  public  highway,  and  been  used  uninterruptedly 
by  any  persons  who  have  desired  to  make  use  of  the  same. 

In  the  year  1825,  an  Act  of  Parliament  (6  6.  4,  c.  cxxxiii.)  was 
passed,  the  title  of  which  is  "  An  Act  for  paving  or  flagging,  lighting, 
cleansing,  watching,  regulating,  and  improving  the  town  of  Leamington 
Priors,  in  the  county  of  Warwick.** 

By  section  1  of  this  Act,  certain  persons  were  appointed  to  be  com- 
missioners for  paving,  lighting,  watching,  regulating,  and  improving  the 
town  of  Leamington,  and  for  putting  the  Act  into  execution. 

By  section  26,  it  was  enacted  that  it  should  be  lawful  for  the  said 
commissioners,  and  they  were  thereby  authorized  and  required,  from 
time  to  time,  and  at  all  times  thereafter,  as  often  as  they  should  think 
fit,  to  cause,  order,  and  direct  all  or  any  of  the  present  and  future 
streets,  lanes,  highways,  passages,  and  other  public  places,  as  well  car- 
riageways as  footways  in  the  said  town,  to  be  repaired,  made,  formed, 
amended,  and  sustained,  in  such  manner  and  with  such  materials  as  the 
said  commissioners  should  think  proper. 
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By  section  47,  it  was  enacted,  that,  **  When  any  new  streets,  squares, 
i^tooi  crescents,  lanes,  ways,  or  passages  ^should  be  laid  out  and  made 
J  in  the  said  town  of  Leamington  Priors,  and  the  footpaths  and 
carriage-roads  thereof  should  be  well  and  effectually  flagged,  paved, 
stoned,  gravelled,  and  put  in  good  order  and  repair,  to  the  satisfaction 
of  the  said  commissioners,  then,  on  application  of  the  owner  or  owners 
of  the  soil,  or  a  majority  of  them,  it  should  be  lawful  for  the  said  com- 
missioners, and  they  were  thereby  empowered  and  required,  from  time 
to  time,  by  writing  under  their  hands,  to  declare  the  same  to  be  public 
highways  and  passages ;  and,  from  and  after  such  declaration  made, 
such  new  streets,  squares,  crescents,  lanes,  ways,  and  passages  as  afore- 
said, and  every  of  them;  should  be  deemed  and  taken  to  be  public  high- 
ways  and  passages  to  all  intents  and  purposes,  and  be  repaired  by  the 
said  commissioners  as  the  other  parts  of  the  streets,  squares,  cresoenta, 
lanes,  ways,  and  public  passages  within  the  said  town  are  by  this  Act 
directed  to  be  managed  and  governed." 

The  said  Act  continued  in  force  (except  so  far  as  it  was  repealed  or 
altered  in  certain  particulars  immaterial  to  the  present  purpose  by  a 
subsequent  local,  and  personal  Act  of  the  year  1848)  until  the  year 
1852,  when  by  the  said  provisional  order  of  the  general  board  of  health, 
as  confirmed  by  the  said  first-mentioned  Act«  the  following  sections  of 
the  said  local  and  personal  Act  of  the  year  1825  were  repealed  (except 
in  so  far  as  the  same  related  to  any  rate,  assessment,  composition,  mort* 
gage,  assignment,  annuity,  or  contract  made,  executedi  '^r  granted,  or 
any  act,  matter,  or  thing  done,  or  any  offence  committed,  or  penalty 
incurred,  before  the  passing  of  the  said  Act  confirming  the  said  order), 
that  is  to  say,  section  1  to  27, — 29  to  47, — 68  to  81,  all  inclusive,  94, 
99  to  104,  both  inclusive,  108,  112,  121,  128,  187,  189,  155,  158,  164, 
all  inclusive. 

*1341  ^^^  ^^^^  street  or  road  called  Springfield  Street  was  '^'within 
^  the  town  of  Leamington  Priors:  but  the  commissioners  under 
the  said  local  Act  did  not  at  any  time  declare  the  same  to  be  a  public 
highway  or  passage,  nor  was  any  application  ever  made  to  them  so  to 
do  pursuant  to  the  provisions  of  the  said  47th  section  of  the  said  local 
Act :  nor  was  there  any  evidence  of  the  commissioners  having  at  any 
time  adopted  the  said  street  or  road  as  a  public  highway. 

The  houses  in  Springfield  Street  were  from  time  to  time  rated  or 
assessed  by  the  commissioners  under  section  128  of  the  said  local  Act. 
Prior  to  1835,  and  in  the  rate-book  of  that  year,  they  are  described  as 
being  in  Springfield  Street ;  and  such  rate  or  assessment  was  always  at 
the  sum  of  Is.  in  the  pound  of  the  yearly  rent  or  value  thereof,  and 
not  upon  either  of  the  higher  proportions  mentioned  in  that  seetion. 

The  local  board  caused  the  street  to  be  lighted  with  gas  in  the  year 
1854. 

No  notice  was  given  at  any  timo  after  the  passing  of  the  statnte 
5  &  6  W.  4,  c.  50,  of  any  intention  to  dedicate  the  said  street  or  road 
to  the  public ;  nor  was  any  certificate  granted  by  two  justices  er  earoUed 
at  the  quarter  sessions,  as  directed  by  that  act :  and  the  said  local 
board  of  health  did  not  at  any  time  before  the  execution  of  the  said 
works  as  before  mentioned  declare  the  said  street  or  road  to  be  a  high* 
way  under  section  70  of  the  Public  Health  Act,  1848. 

Up  to  the  time  of  the  executioQ  of  the  said  works  by  the  local 
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board  as  before  mentionecl,  neither  the  commissioners,  nor  the  local  board 
of  healthy  nor  the  respondents,  had  ever  repaired  the  said  street  or  road, 
or  any  part  thereof,  or  executed  any  works  of  sewering,  levelling, 
paving,  flagging,  channelling,  metalling,  or  making  good  to  or  upon  the 
same,  or  any  part  thereof;  nor  had  the  expenses  of  any  such  repairs 
or  works,  or  any  part  thereof,  been  borne  or  paid  out  of  '''any  r«iQs 
parochial  district  or  other  rates  or  assessments,  or  by  the  inhabit-  ^ 
ants  of  the  said  parish  or  district  at  large.  Any  repairs  that  were 
executed  were  done  at  the  expense  of  the  said  John  Smith. 

Upon  these  facts  and  circumstances,  it  was  contended  by  the  appel- 
lant that  the  said  street  or  road  had  never  become  a  public  highway 
under  the  provisions  either  of  the  said  local  Act  or  of  the  5  &  6  W.  4, 
c.  50,  or  of  the  Public  Health  Act,  1848 ;  and  that  the  same  was  not 
on  the  1st  of  September,  1858,  a  highway  within  the  meaning  of  the 
said  Public  Health  Act,  1848.  On  the  part  of  the  respondents,  it  was 
contended  that  the  said  street  or  road  became  a  highway  at  some  time 
between  the  year  1830  and  the  coming  into  operation  of  the  statute  5 
&  6  W.  4,  c.  50,  by  dedication  to  and  adoption  and  user  by  the  public, 
and  is  a  highway  within  the  meaning  of  the  69th  section  of  the  Public 
Health  Act. 

In  order  that  the  question  might  be  conveniently  raised  by  a  case  to 
be  stated  under  the  20  &  21  Vict.  c.  43,  the  justices  dismissed  the 
information,  upon  the  ground  that  the  said  street  or  road  was  a  high- 
way on  the  1st  of  September,  1858,  as  contended  by  the  respondent9. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  decrsion 
in  dismissing  the  said  information  on  the  ground  aforesaid,  was  or  was 
not  right  in  point  of  law.  If  the  decision  was  right,  the  order  dismiss- 
ing  the  said  summons  was  to  stand  good ;  if  not,  the  Court  were  t9 
remit  the  said  matter  to  the  justices,  in  order  that  they  might  proceed 
further  therein. 

Horace  Lloyd^  for  the  appellant. — The  question  for  the  consideration 
of  the  Court  in  this  case,  is,  whether  the  provisions  of  the  Local  Act 
of  the  6  G.  4,  c.  cxxxiii.,  for  paving,  lighting,  and  improving  the  town 
of  ^Leamington  Priors,  and  of  the  Public  Health  Act,  1848, 11  ri^-ioa 
k  12  Vict.  c.  63,  prevented  what  was  done  by  the  owner  of  the  *• 
land  in  this  case  from  constituting  a  dedication  of  the  road  in  question 
to  the  public,  so  as  to  render  the  inhabitants  at  large  liable  for  ibe 
repair  of  it.  Before  the  passing  of  the  General  Highway  Act,  5  &  6 
W.  4,  c.  50  (in  1835),  the  common  law  prevailed  throughout  England 
in  respect  of  the  repair  of  highways.  The  case  of  Illingworth  r.  Mont« 
gomery,  2  Law  Times,  N.  S.  726, — where  the  Court  of  Queen's  Bench 
held  that  the  owners  and  occupiers  were  not  bound  to  do  the  works 
required  of  them  by  the  local  board,  the  street  in  question  being  a 
highway  repairable  by  the  inhabitants  at  large, — differs  most  materially 
from  the  present  case ;  for,  there,  there  was  abundsmt  evidence  of  dedi-^ 
cation  to  and  adoption  of  the  street  by  the  public,  and  there  was  nothing 
in  thb  Local  Act  to  require  the  consent  of  the  commissioners  to  the  new 
street  becoming  a  public  highway.  By  the  provisions  of  the  Local  Act, 
the  btreeta  of  Leamington  Priors  were  put  in  the  same  position  as  they 
are  now  by  the  Public  Health  Act,  1848 ;  and  it  was  not  competent  to 
the  owner  of  the  soil  to  throw  the  repairs  upon  the  inhabitants  at  large, 
without  having  first  complied  with  the  conditions  imposed  by  that  (the 
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tiocal)  Act  [Eble,  0.  J.-^Bat  for  the  Local  Act,  tbia  vould  have  been 
a  public  higbway.]  Yea.  Tbe  earlier  septiona  of  the  Act  appoint  c^m- 
missioners  for  carrying  tbe  Act  into  effect.  Tbe  23d  section  veats  in 
them  all  tbe  roada,  &c.,  in  tbe  town.  The  26th  section  imposes  opon 
them  tbe  duty  of  repairing  and  cleansing  the  present  and  future  streets, 
&c.  Tbe  27tb  section  enacts,  ^'that  from  and  after  tbe  11th  of 
October,  1825,  all  and  every  persons  and  person  who  shall  be  assessed 
nnder  or  by  virtue  of  this  Act,^  for  or  in  respect  of  any  messuages, 
lands,  tenements,  or  hereditaments  in  the  said  town,  shall   be,  and 

*1371  ^^^^7*  ^^^  ^^^  ^  ^^^  ^"^  ^^  hereby  exonerated,  released,  and 
J  for  ever  discharged  from  the  performance  of  statute  duty  for  the 
repairs  of  the  public  highways  within  the  said  town,  and  from  the  pay- 
ment of  any  composition  money  in  lieu  of  such  statute  duty,  and  from 
all  rates  and  assessments  for  the  repairs  of  the  said  highways  in  tbe 
said  town  for  or  in  respect  of  such  messuages,  lands,  tenements,  or 
hereditaments."  The  28th  section  enacts,  '^  that,  from  and  after  the 
passing  of  the  act,  so  much  and  such  part  of  the  turnpike-road  passing 
into  or  through  the  said  town  of  Leamington  Priors  as  lies  witnin  tha 
limits  of  this  Act  shall  cease  to  be  part  of  the  said  turnpike-road,  and 
the  trustees  of  the  said  turnpike-road  shall  not  be  bound  to  contribute 
towards  tbe  repairs  thereof."  The  Slst  section  provides,  that,  where 
owners  neglect  to  complete  roads  in  new  streets,  the  commissioners  may 
complete  uie  same,  and  compel  the  owners  to  pay  the  expenses.  By  s, 
S3,  the  commissioners  are  empowered  to  pave  and  flag,  and  to  charge 
the  occupiers  with  the  expenses.  And  9.  47  enacts,  ^^  that,  when  any 
new  streets,  squares,  crescents,  lanes,  ways,  or  passages  ahall  be  laia 
out  and  made  in  the  said  town  of  Leamington  Priors,  and  the  footpaths 
and  carriage-roads  thereof  shall  be  well  and  effectually  flagged,  paved, 
stoned,  gravelled,  and  kept  in  good  order  and  repair,  to  the  satisfaction 
of  the  said  commissioners,  then,  on  application  of  the  owner  or  owners 
of  the  soil,  or  of  tbe  owner  or  owners  of  the  adjoining  bouses  of  such 
streets,  or  a  majority  of  them,  it  shall  be  lawful  for  the  said  commis- 
sioners, and  they  are  hereby  empowered  and  required,  from  time  to  tame, 
by  writing  under  their  hands,  to  declare  the  same  to  be  public  highways 
and  passages ;  and,  from  and  after  such  declaration  made,  such  new 
streets,  squares,  crescents,  lanes,  ways,  and  passages  as  aforesaid,  and 
*\^R1  ^^^^7  ^^  tliem,  shall  be  ^deemed  and  taken  to  be  public  higbwaya 
^  and  passages  to  all  intents  and  purposes,  and  be  repaired  by  the 
said  commissioners  as  the  other  parts  of  the  streets,  squares,  erescentSy 
lanes,  ways,  and  public  passages  within  the  said  town  are  by  this  A^ 
directed  to  be  managed  and  governed."  Then  the  128th  section  em- 
powers the  commissioners  to  impose  rates  upon  the  tenants  or  occupiers 
of  all  dwelling-houses  and  other  buildings  and  property  within  the  town 
of  Leamington  Priors:  and  all  persons  assessed  thereto  are  by  s.  27 
exonerated  and  discharged  from  the  performance  of  statute  duty  for  the 
repairs  of  tbe  public  highways  within  the  town.  It  is  submitted}  on  tbe 
part  of  tbe  appellants,  that  it  was  as  impossible  for  the  owner  of  a  new 
street  to  throw  upon  the  inhabitants  at  large  the  expense  of  forming  and 
repairing  it  under  the  Local  Act  as  it  is  now  by  the  corresponding 
sections  (68,  69,  and  70)  of  the  Public  Health  Act,  1848, 11  &  12  Vict, 
c.  63 ;  the  intention  being,  not  to  allow  an  owner  to  throw  open  a  mere 
strip  of  land;  and  cast  the  burthen  of  forming  it  into  a  proper  and  cou- 
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fenient  bigbwftj  apoQ  the  mhabitonts.  The  68tb  section  eoacta  ^*  that 
all  preseDt  and  fatQre  streets,  being  er  which  at  anj  time  become  high- 
ways  within  any  distFiet,  and  the  pavements,  stones,  and  other  material^ 
thereof,  and  all  buildings,  implements,  apd  other  things  provided  for  the 
porposee  thereof  by  any  surveyor  of  highways,  or  by  any  person  serving 
the  office  of  surveyor  of  highways,  shiJl  vest  in  and  be  vpder  the  raan^ 
^ment  and  control  of  the  local  board  o€  health ;  and  the  said  local 
{)oard  shall  from  time  to  time  cause  all  such  streets  to  be  levelled,  pavedt 
(lagged,  chanqelled,  altered,  and  repaired,  as  and  when  occasion  mav 
require;  and  they  may  from  time  to  time  cause  the  soil  of  any  suc^ 
Itreet  to  be  raised,  lowered,  or  altered,  as  they  may  think  fit,  ana  plac^ 
and  keep  in  repair  fenees  and  posts  *for  the  safety  of  foot  r^iog 
psssengers,"  ftc.  The  69th  section  enacts,  ^  that,  in  cas^  any  ^ 
present  or  future  street,  or  any  part  thereof  (not  being  a  highway),  be 
not  lewered,  levelled,  paved,  flagged,  and  channelled  to  the  satisfaction 
ef  the  local  board  of  health,  such  board  may,  by  notice  in  writing  to  tfa# 
respective  owners  or  occupiers  of  the  premises  fronting,  acHoining,  or 
shutting  upon  such  parts  tnereof  as  may  require  to  be  sewered,  lev^iledf 
pared,  flagged,  or  channelled,  require  them  to  sewer,  level,  pave,  flagi 
or  channel  the  same  within  a  time  to  be  specified  in  such  notice ;  anif 
if  8ucb  notice  be  not  complied  with,  the  said  local  board  may,  if  they 
shall  think  fit,  execute  the  works  mentioned  or  referred  to  therein ;  and 
the  expenses  incurred  by  them  in  so  doing  shall  be  paid  by  the  owners 
in  default,  aceording  to  the  frontage  of  their  respective  premiises,  and  in 
each  proportion  as  shall  be  settled  by  the  surveyor,  or  in  case  of  dispptOf 
ss  shall  be  settled  by  arbiU'stion  (having  regard  to  all  the  circumstancfi 
ef  the  case)  in  the  manner  provided  by  &is  Act ;  and  such  expenses  may 
be  recovered  from  the  last-mentioned  owners  in  a  summary  manner ;  or 
the  same  may  be  declared  by  order  of  the  said  local  board  to  be  private 
improvement  expenses,  and  be  recovered  as  such,  in  the  manner  herar 
inafter  provided."  And  the  70th  section,  which  corresponds  with  th^ 
47th  section  of  the  local  Act,  enacts,  ''  that,  if  any  (uresent  or  future 
Street,  npt  being  a  highway  at  the  time  when  this  Aot  ia  applied  to  the 
district  in  which  it  is  locally  situate,  be  sewered,  levelled,  paved,  flagged* 
and  channelled  to  the  satisfaction  of  the  local  board  of  health,  the  said 
local  board  may,  if  they  shall  think  fit,  by  notice  in  writing  put  up  in 
any  part  of  the  street,  declare  the  same  to  oe  a  highway;  and  thereupoji 
the  same  shall  become  a  highway,  and  be  from  time  to  time  repaired  by 
them  out  of  the  rates  levied  in  that  behalf  under  *the  authority  ruci^n 
ef  this  Act ;  and  ever^  such  notice  shall  be  entered  amongst  the  ^ 
proceedings  of  the  said  local  board:  Provided  always  that  no  street 
•hsU  become  a  highway  as  last  aforesaid,  if  within  one  month  after 
notice  in  writing  shall  have  been  put  up  as  last  aforesaid  the  proprietor 
pf  such  street,  or  the  person  representing  or  entitled  to  represent  such 
proprietor,  shall  by  notice  in  writing  to  the  said  local  board  object 
thereto,"  These  provisions  have  not  been  complied  with  here.  [Bt];*E8, 
i. — The  question  is,  whether  this  street  had  become  a  public  highway, 
in  the  sense  which  that  word  is  explained  to  bear  in  tne  13th  section 
of  the  15  &  16  Yict.  c*  42,  viz.  "  any  highway  repairable  by  the  inhab- 
itants at  large,"  before  the  year  1835.J  This  street  clearly  was  aot 
nch  a  highway,  consequently  the  decision  of  the  justices  was  wrong. 
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Quatn,  for  the  respondcnts.fa) — Sappose  the  parish  had  been  indicted 
for  not  repairing  the  street  in  question  between  1880  and  1835  (when 
the  General  Highway  Act  passed),  what  answer  would  thej  have  had  ? 
They  are  clearly  liable,  unless  they  show  that  the  liability  is  cast  upon 
somebody  else.  As  iTar  as  the  commissioners  are  concerned,  they  could 
not  be  bound  to  repair  Springfield  Street  until  the  conditions  prescribed 
by  the  47th  section  of  the  Local  Act  had  been  complied  with.  [Erle, 
G.  J. — The  27th  section  is  strongly  in  favour  of  the  appellant.]  That 
presupposes  that  the  47th  section  has  been  complied  with.  Springfield 
Street  was  a  highway  before  the  passing  of  the  5  &  6  W.  4,  c.  50 :  and 
*1411  ^^^^^  ^^  nothing  in  the  ""Local  Act  to  exempt  the  inhabitants  at 
-■  large  from  their  common  law  liability  to  repair  it.  One  of  the 
earliest  cases  upon  the  subject  is  that  of  The  King  v.  The  Inhabitants 
of  St.  George,  Hanover  Square,  3  Gampb.  222.  There  a  statute  enacled 
that  the  paving  of  a  particular  street  should  be  under  the  care  of  com- 
missioners, and  provided  a  fund  to  be  applied  to  that  purpose ;  and 
another  statute,  which  was  passed  for  paving  the  streets  of  the  parish, 
contained  a  clause  that  it  should  not  extend  to  the  particular  street : 
and  it  was  held  that  the  inhabitants  of  the  parish  were  not  exempted 
from  their  common  law  liability  to  keep  the  street  in  repair ;  that  the 
duty  of  repairing  might  be  imposed  upon  others,  and  the  parish  be  stilt 
liable;  and  that  the  parish  were  under  the  obligation  in  the  first  instance 
of  seeing  that  the  street  was  properly  paved,  and  might  seek  a  remedy 
over  against  the  commissioners.(i)  So,  in  Bussey  v.  Story,  1  N.  &  M. 
689  (E.  G.  L.  R.  vol.  28),  4  B.  &  Ad.  98,  109  (E.  G.  L.  R.  vol.  20),  the 
Gourt  say :  ^'  It  is  a  mistake  to  suppose,  as  was  urged  in  the  argument 
on  behalf  of  the  plaintiff  in  error,  that  the  object  of  thi8(c)  and  other 
Turnpike  Acts,  is,  to  relieve  parishes  and  townships  from  the  burthen  of 
repairing  the  highways.  Their  object  is,  to  improve  the  roads,  for  the 
general  benefit  of  the  public,  by  imposing  a  pecuniary  tax  in  addition 
to  the  means  already  provided  by  law  for  that  purpose.  The  obligation 
to  maintain  all  public  roads  (with  the  exception  of  those  which  are  to  be 
repaired  ratione  tenune  or  clausurae)  is  a  public  obligation,  and  in  the 
nature  of  a  public  tax.  The  repairing  by  parishes  or  townships  of  some 
parts,  and  by  counties  of  other  parts,  are  merely  modes  which  the  law 
has  provided  for  discharging  that  obligation.  It  is  their  share  of  the 
public  burthen  which  those  districts  have  to  pay,  and  which  is  imposed 
HL-tAoi  f^^  ^^^  general  benefit  of  *the  community:  and  tolls  are  an 
^  additional  tax  for  the  same  purpose."  In  Illingworth  v,  Mont- 
gomery, 2  Law  Times,  N.  S.  726,  the  Local  Act  (43  G.  3,  c.  xc.)  had  a 
provision  (s.  40)  exactly  like  the  47th  section  of  the  Local  Act  in  this 
case.  In  Roberts  v.  Hunt,  15  Q.  B.  17  (E.  G.  L.  R.  vol.  69),  it  was 
held,  that,  if  a  road  has  been  dedicated  to  the  public,  and  u^ed,  but  the 
necessary  steps  have  not  been  taken,  by  notice,  &c.,  under  the  5  &  6  W. 
4,  c.  50,  s.  23,  to  make  it  repairable  by  the  parish,  it  is  still  a  highway 
in  other  respects ;  and  an  action  is  maintainable  for  obstructing  it  to  the 
plaintiflTs  damage.     [Williams,  J. — The  doubt  was  whether  the  parish 

(a)  The  point  marked  for  argument  on  the  part  of  the  respondents  was  as  foUows: — ^'That 
the  street  in  qnestion  having  become  a  pablio  highway  before  the  Highway  Act,  the  justice* 
were  right  in  dismissing  the  information." 

{b)  And  see  The  King  ».  Oxfordshire  (InhabitanU),  4  B.  A  C.  194  (E.  C.  L.  B.  toI.  10),  6D. 
4  R.  231  (E.  C.  L.  R.  ToL  19). 

(e)  62  O.  3,  c  xzxTiii. 


COMMON  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)       142 

coold  be  liable  to  repair  by  reason  of  mere  dedication.  The  case  of  Rex 
V.  St.  Benedict,  4  B.  &  Aid.  447,  held  that  they  could  not.  The  King 
V.  Leake,  2  N.  &  M.  695  (E.  C.  L.  R.  vol.  28),  6  B.  &  Ad.  469  (E.  C. 
L.  R,  vol.  27),  decided  otherwise.  The  5  &  6  W.  4,  c.  50,  s.  23,  re- 
stored the  law  to  what  Bayley,  J.,  and  the  other  Judges,  ha^  settled  it 
in  Rex  v.  St.  Benedict.]  If  this  be  not  a  highway  repairable  by  the 
inhabitants  at  large,  what  is  it  ? 

Lbifd  was  heard  in  reply. 

£rl£,  G.  J. — I  am  of  opinion  that  the  adjudication  of  the  justices  in . 
this  case  was  wrong,  and  that  the  order  of  the  board  of  health  was  a 
lawful  order.  That  order  was  made  under  the  69th  section  of  the  Publid 
Health  Act,  1848  (11  k  12  Vict.  c.  63),  and  dealt  with  Springfield 
Street,  which  is  a  street  within  the  town  of  Leamington  Priors,  as  being 
a  street  or  highway  not  repairable  by  the  ^inhabitants  at  large.  The 
justices,  on  the  contrary,  held  that  it  was  a  highway  repairable  by  the 
inhabitants  at  large.  I  am  of  opinion  that  the  justices  were  wrong  in 
80  holding.  It  appears  from  the  statements  in  the  case  that  Springfield 
Street  was  dedicated  to  the  public  by  the  owner  of  the  soil  in  r4ii4Q 
*1830.  It  is  a  street  within  the  town  of  Leamington  Priors ;  '- 
and  within  that  town  the  commissioners  under  the  Local  Act  of  6  6.  4, 
c.  cxxxii').,  had  extensive  powers  for  raising  money  for  repairing  the 
streets,  lanes,  &c.  If  the  matter  rested  on  the  common  law,  according 
to  the  decisions  the  powers  of  the  commissioners  would  be  merely 
auxiliary,  and  the  street  in  question  would  have  been  a  highway  which 
the  inhabitants  at  large  would  have  been  bound  to  repair,  unless  the 
provisions  of  the  Local  Act  prevented  it  from  becoming  a  highway  re- 
pairable by  the  inhabitants  at  large.  The  Local  Act  was  passed  in  the 
year  1825,  and  the  dedication  took  place  in  1830 ;  and  therefore,  Spring- 
field Street  being  within  the  town  of  Leamington  Priors,  it  would  not 
become  a  highway  repairable  by  the  commissioners  under  that  Act, 
unless  they  had  chosen  to  adopt  it,  when  it  would  be  without  the  juris- 
diction of  the  board  of  health.  By  the  26th  section  of  the  Act,  the 
commissioners  are  required  to  cause  all  the  present  and  future  streets, 
lanes,  highways,  &c.,  in  the  town  to  be  repaired,  &c. :  and  the  47th 
section  appears  to  me  to  give  the  commissioners  the  power  of  deciding, 
when  any  new  street  is  dedicated  to  the  public,  whether  it  shall  become 
one  of  the  public  highways  repairable  by  them  within  the  Act  of  Parlia* 
ment.  It  enacts,  ^Uhat,  when  any  new  streets,  squares,  crescents, 
lanes,  ways,  or  passages,  shall  be  laid  out  and  made  in  the  said  town  of 
Leambgton  Priors,  and  the  footpaths  and  carriage-roads  thereof  shall 
be  well  and  effectually  flagged,  paved,  stoned,  gravelled,  and  put  in 
good  order  and  repair,  to  the  satisfaction  of  the  said  commissioners, 
then,  on  application  of  the  owner  or  owners  of  the  soil,  or  of  the  owner 
or  owners  of  the  adjoining  houses  of  such  streets,  or  a  majority  of  them, 
itahall  be  lawful  for  the  said  commissioners,  and  they  are  thereby  r«i4^ 
'empowered  and  required,  from  time  to  time,  by  writing  under  ^ 
their  handSj  to  declare  the  eame  to  be  public  highways  and  paseagea; 
and,  from  and  after  such  declaration  made,  such  new  streets,  squar^^ 
<:rescent8,  lanes,  ways,  and  passages  as  aforesaid,  and  every  of  them, 
shall  be  deemed  and  taken  to  be  public  highways  and  passages  to  all 
intents  and  purposes,  and  be  repaired  by  the  said  commissioners  as  the 
other  parts  of  the  streetS|  squares,  crescents,  lanes,  ways,  and  publio 
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fiaflsngefi  within  the  bM  town  are  b?  this  Act  directed  to  be  tDatilige4 
kf^A  governed.*'  It  is  clear  that  the  cottiini89iofierfi  tiever  did  ezerciM 
the  option  of  declaring  the  street  in  qoestion  to  be  a  pnblic  highway 
within  thiA  section,  Atid  therefore  they  never  became  liable  to  repair  it 
Under  itectloti  26.  The  parish,  however,  might  continue  liable  for  the 
tepair,  notwithstanding  this  anitiliary  lisbility  on  the  part  of  the  com- 
missioners, unless  there  were  words  in  the  Local  Act  exempting  thent 
from  the  ordinary  liability  to  repair  highways:  and  I  think  there  are 
words  in  the  Act  which  exempt  the  parish  from  that  ordinary  liability. 
This  exemption  arises,  in  my  opinion,  from  the  power  to  irapoeo  rates, 
which  is  conferred  npon  the  commissioners  by  the  128th  section.  By 
that  section  the  commissioners  are  empowered  to  raise  a  fand  by  the 
impoetitionof  a  rate  upon  the  tenants  or  occapiers  of  all  property  within 
the  town  in  certain  proportions.  And  the  27th  section, — upon  which 
my  judgment  turns, — enacts,  that,  ^^frorn  and  after  the  11th  of  October, 
1825,  ail  and  every  persons  and  person  who  shall  be  assessed  under  or 
by  virtue  of  this  Act  for  or  tn  respect  of  any  messuages,  lands,  tene« 
ments,  or  hereditaments  in  the  said  town,  shall  be,  and  they,  he,  and 
she  are  and  is  hereby  exonerated,  released,  and  for  ever  discharged  from 
the  performance  of  statute  duty  for  the  repairs  of  the  public  highways 

*14')1  '^^^^^^  ^^^  ^^^  *town,  and  from  the  payment  of  any  eomposi^ 
•I  tion  money  in  lieu  of  such  statute  duty,  and  from  all  rates  and 
issessments  for  the  repairs  of  the  said  highways  in  the  said  town,  for  of 
in  respect  of  such  messuages,  lands,  tenements,  or  hereditaments.*'  It 
teems  to  me  that  that  amounts  to  an  exemption  of  the  parishioners  withiA 
that  town  from  the  ordinary  liability  to  highway^rates.  The  commia- 
tioners  acting  under  the  Local  Act  have  made  rates :  it  is  to  be  presnmed 
that  they  have  made  them  properly ;  und,  if  so,  every  occupier,  of  anT 
rateable  property  within  the  town  has  been  rated,  and  therefore  li 
exempted  from  the  ordinary  highway-rate.  Inasmuch  as  the  Local 
Act  here  does  contain  an  express  clause  exempting  rated  inhabitant* 
from  parochial  liability,  the  case  differs  from  those  relied  on  by  Mr. 
Quaifij  in  which  it  Was  held  that,  local  commissioners  having  power  ta 
f  epair,  their  duty  so  to  do  did  not  exempt  the  inhabitants  rross  the 
ordinary  burthen,  beosuse  there  were  no  words  of  exemption  in  the  Acta 
Df  Parliament  nnder  which  the  commidsioners  were  acting.  I  have 
listened  attentively  to  the  argument  urged  by  Mr.  Quain  as  to  the 
danger  and  difficulty  which  might  accrue  to  the  public  if  a  highway 
which  was  to  be  considered  as  a  highway  for  all  practical  pnrpoaes 
ahould  be  left  without  any  one  being  bound  to  keep  it  in  repair.  But  t 
think  the  legislature  have  considered  that  to  be  by  no  means  an  iasiir^ 
Aioiintable  difficulty :  for,  in  the  General  Highway  Act,  5  &;  6  W.  4,  c. 
60,  there  is  a  general  enactment  applicable  to  all  highways  througbout 
the  Country, — the  23d  section  of  that  statute  enacting  '*  that  no  road  or 
occup'ition  way  made  or  hereafter  to  be  made  by  and  at  the  expense  of 
any  individual  or  private  person,  body  politic  or  corporate,  nor  any 
roads  already  set  ont  or  to  be  hereafter  set  out  as  a  private  drifVw&y  or 
*1461  '^^'^^"P*^^  ^^  ^^y  >^^Ard  of  commissioners  under  an  *«nclosiira 
•■  Aot,  shall  be  deemed  or  taken  to  be  a  highway  which  the  in- 
Jkabttants  of  any  parish  shall  be  compellable  or  liable  to  repair,  unless 
the  person,  body  politic  or  corporate,  proposing  to  dedicnte  such  high*- 
way  to  the  use  of  the  public  shall  give  three  calendar  montha'  previoos 
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notice  in  writing  to  the  sarveyor  of  the  parish  of  his  intention  to  dedicate 
such  highway  to  the  use  of  the  public,  describing  its  situation  and  extent, 
and  tthiil  have  made  or  shall  make  the  ^me  in  a  substantial  tnanneri 
and  of  the  width  required  by  this  Act,  and  to  the  satisfaction  of  the  said 
surveyor  and  of  any  two  justices  of  the  peace  of  the  division  in  which 
such  highway  is  situate,  m  petty  seasiona  assembled,  who  are  hereby 
reqaired,  on  receiving  notice  from  snoh  person  or  body  politie  or  cor- 
porate, to  view  the  same,  and  to  certify  that  such  highway  has  been 
mside  in  a  substantial  manner,  and  of  the  width  required  by  this  Actf 
and  at  the  expense  of  the  party  requiring  such  view,  which  certificate 
shall  be  enrolled  at  the  quarter  sessions  hdden  next  after  the  granting 
thereof;  then  and  in  such  case,  after  the  said  highway  shall  have  been 
ased  by  the  public,  and  duly  repaired  and  kept  in  repair  by  the  said 
person,  body  politic  or  corporate,  for  the  space  of  twelve  calendar 
months,  euch  highway  shall  for  ever  thereafter  be  kept  in  repair  by  tha 
parish  in  which  it  is  situate/*  And  it  appears  to  me  that  there  may  b# 
very  good  reason  for  this*  iTnder  the  Local  Act,  the  commissioners  ar4 
empowered,  when  any  new  street  has  been  well  and  effectually  flagged| 
paved,  stoned,  gravelled,  and  put  in  good  order  and  repair  to  taeir  satis* 
faction,  on  the  applioation  of  the  owner  of  the  soil,  by  writing  under 
their  hands  to  declare  the  same  to  be  a  public  highway  under  the  pro* 
Tisions  of  the  Act.  The  Act  was  passed  with  reference  to  the  require* 
ments  of  a  rising  town,  where  new  streets  are  continually  being  formed : 
the  ^object  of  the  enactment  was  to  compel  the  builders  at  their  r«|^7 
own  expense  to  make  a  perfect  street  by  paving,  flagging,  chan-  '- 
Helling,  and  sewering,  instead  of  leaving  a  mere  strip  of  ground,  and 
thus  castitig  upon  others  the  first  expense  of  its  formation.  The  com* 
missioners  are  bound  to  see  that  all  this  has  been  properly  done  before 
they  accept  the  dedication  and  charge  the  rates  with  the  cost  of  keeping 
the  new  street  in  repair.  I  therefore  think  this  Court  will  be  giving 
effect  to  the  intention  of  the  legislature  in  holding  that  the  adjudication 
of  the  justices  was  wrong,  and  that  the  matter  be  remitted  to  them  pnf* 
suant  to  the  reservation  in  the  case. 

WiLLES,  J. — I  entirely  concur  in  the  construction  which  my  Lord  has 
put  upon  the  st4itute. 

Byles,  J. — I  am  of  the  same  opinion,  though  I  must  confess  that  I 
at  first  entertained  some  difiiculty.  But,  as  to  the  27th  section  of  the 
Local  Act,  I  think  it  is  quite  clear,  that,  when  the  Act  of  Parliament 
has  taken  away  from  the  parish  the  means  of  performing  the  obligation 
of  repairing^  the  effect  is  the  same  as  if  it  had  said  in  express  teroA 
that  they  9haU  no  longer  be  liable  to  repair.  The  26th  section  of  the 
Act  makes  the  commissioners'  assigns  oi  that  liability  Ad  to  present  and 
future  streets,  subject  to  the  Condition  contained  in  s.  47.  On  fall  deli- 
beration, it  seems  to  me  that  that  will  he  fovnd  to  be  the  trne  construe^ 
lion  of  the  Act  of  Parliament. 

Ll^d  intimated  thai  he  was  inatrui^ed  hoi  to  aak  for  oostSi 

Jadgment  accordingly. 
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», .«,  *HILL  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 
*"8]  April  23. 

In  an  action  by  a  snperintendent  against  a  Railway  Company  for  improperly  dismiMing  hin 
from  their  employ, — Held,  that  the  plaintiff  was  entitled  to  hare  an  inspection  of  all  minatsf 
or  entries  in  the  Company's  books  having  any  reference  to  the  plaintiff's  employment 

This  was  an  action  against  the  Great  Western  Railway  Company  for 
unproperly  discharging  the  plaintiff  from  their  employ. 

The  declaration  contained  a  count  alleging  that  the  plaintiif,  at  the 
defendants'  request,  entered  into  their  employment  and  service  as  a 
superintendent  on  their  railway  for  one  whole  year  from  a  day  then 
elapsed,  and  so  from  year  to  year  to  the  end  of  each  year  commenced 
while  the  plaintiiT  should  be  so  employed  by  the  defendants,  at  a  salary 
of  250^.  a  year,  and  a  further  sum  of  S5L  a  year,  in  lieu  of  a  house,  to 
be  paid  by  the  defendants,  and  coal  and  candles  for  the  plaintiff's  do- 
mestic use  to  be  supplied  to  him ;  and  that,  although  the  plaintiff  was 
willing  to  continue  in  the  defendants'  employ,  yet  the  defendants  had 
hitherto  wholly  refused  to  continue  the  plaintiff  in  their  employ. 

To  this  declaration  the  defendants  pleaded, — first,  that  they  did  not 
promise  as  alleged, — secondly,  that  they  did  not  discharge  the  plaintiff 
as  alleged, — thirdly,  that  the  plaintiff  was  not  willing  to  continue  in  the 
employ  of  the  defendants  as  alleged;  on  which  issue  was  joined. 

The  plaintiff  having  obtained  a  judge's  order  for  the  inspection  of  the 
^'  resolution  and  other  books  and  writings  of  the  defendants  containing 
any  minutes  or  entries  with  reference  to  the  plaintiff's  engagement  by 
them," 

Raymond  moved  to  rescind  or  vary  it,  on  the  ground  that  the 
defendants  reasonably  objected  to  a  discharged  servant  having  access  to 
to  their  books. 

«1491       *WiLLES,  J. — The  defendants  may  close  up  all  those  parts  of 
-'  the  books  which  do  not  relate  to  the  plaintiff's  engagement 
Subject  to  that  restriction,  the  plaintiff  is  entitled  to  what  he  asks. 

The  rest  of  the  Court  concurring,  Raymond  took  nothing. 


FRATES  and  Another  v.  WORMS.    April  26. 

A  plea  of  judgment  reeovered  in  a  foreign  Court  of  competent  Jurisdiction  must  show  that  the 
judgment  so  recovered  is  final  and  conolusire  between  the  parties  according  to  the  law  of  the 
place  where  such  Judgment  is  pronounced. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plain- 
tiffs  for  certain  general  average  due  and  payable  by  the  defendant  to 
the  plaintiffs  for  and  in  respect  of  divers  goods,  merchandise,  and  chat- 
tels of  the  defendant  carried  and  conveyed  by  the  plaintiffs  in  and  on 
board  a  certain  ship  of  the  plaintiffs  called  the  Hibernia  on  a  certain 
voyage  for  the  defendant  at  his  request,  and  for  and  in  respect  of  cer- 
tain losses,  damages,  and  expenses  incurred  by  the  plaintiffs  in  and 
about  the  preservation  of  the  said  ship  and  cargo  and  the  said  goods, 
merchandise,  and  chattels  from  damage  and  loss  during  such  last-men- 
tioned voyage  \  and  also  for  certain  other  general  average  due  and  pay 
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able  by  the  defendant  to  the  plaintiffs  for  and  in  respect  of  certain 
money  paid  by  the  defendant  to  the  plaintiffs  before  the  completion  ot 
the  said  voyage,  by  way  of  advance  and  part  payment  of  the  freight 
for  the  goods  thereinbefore  mentioned,  on  the  said  voyage,  and  for  and 
in  respect  of  certain  losses,  damages,  and  expenses  incurred  by  the 
plaintiff  in  and  about  the  preservation  of  the  said  ship  and  cargo,  goods, 
and  ^freight  from  damage  and  loss  during  the  said  voyage ;  and  p«^  f^^ 
for  money  paid  by  the  plaintiffs  for  the  defendant,  at  his  request ;  ^ 
and  for  mouey  found  to  be  due  from  the  defendant  to  the  plaintiffs  upon 
accoants  stated  between  them :  Claim,  1500Z. 

Foorth  plea, — that,  after  the  accruing  of  the  said  causes  of  action, 
the  plaintiffs  by  their  agent  in  that  behalf,  to  wit,  one  William  James, 
acting  fur  them  and  with  their  approval,  in  parts  beyond  the  seas,  to 
wit,  San  Francisco,  in  California,  being  the  place  of  the  termination  of 
the  voyage  in  the  declaration  mentioned,  impleaded  one  Abel  Guy,  then 
and  there  being  the  agent  and  representative  of  the  defendant,  and  on 
behalf  of  the  defendant,  and  acting  in  this  matter  for  the  defendant,  in 
a  Court  of  competent  jurisdiction  there,  to  wit,  the  District  Court  of 
the  United  States  for  the  Northern  District  of  California,  and  which 
Court  then  had  jurisdiction  over  the  said  parties  respectively,  and  over 
the  causes  of  action  in  the  declaration  mentioned,  and  the  causes  of 
action  submitted  to  the  said  Court;  and  that  the  plaintiffs  by  their  said 
agent  so  impleaded  the  said  Abel  Guy  of  and  for  the  very  self-same 
causes  of  action  as  in  the  declaration  mentioned,  and  the  same  then  and 
there  in  the  said  Court  came  on  to  be  heard  and  decided,  and  were 
heard  and  decided,  and  judgment  given  by  the  said  Court  therein  in 
favour  of  the  said  Abel  Guy  and  of  the  defendant. 

To  this  plea  the  plaintiffs  demurred,  the  grounds  of  demurrer  stated 
in  the  margin  being, — '^  that  a  foreign  judgment  is  no  bar  to  an  action 
here ;  that  a  judgment  in  favour  of  a  third  person  is  not  pleadable  as 
aa  estoppel  by  the  defendant;  and  that  the  plea  does  not  show  that  the 
judgment  proceeded  on  grounds  which  by  the  Californian  law  would 
preclude  the  plaintiffs  from  suing  again."     Joinder. 

*Honyman^  in  support  of  the  demurrer.(a) — This  is  not  an  vi^^rt 
action  between  persons  who  were  either  parties  or  privies  to  the  ^ 
proceeding  in  the  Court  at  San  Francisco.  [Byles,  J. — There  is  a 
positive  allegation  (which  is  not  traversed)  that  Guy  was  the  agent  and 
representative  of  the  defendant,  and  acting  for  him  in  the  matter  in 
question  in  a  Court  of  competent  jurisdiction.]  That  amounts  to  no 
more  than  an  allegation  that  Guy  was  the  defendant's  agent.  Suppose 
the  decision  of  the  Court  at  San  Francisco  was  that  Guy  was  not  per- 
sonally liable, — why  should  we  not  sue  the  defendant  here  ?    There  is  a 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  foUows :— 

**That  the  judgment  pronouneod  in  the  District  Court  of  the  United  States  in  California  Is  no 
^  to  aa  action  here  fur  the  same  cause  of  action : 

"That  it  appears  bjr  the  plea  that  the  former  action  was  against  Abel  Guy,  and  that  the  Judg- 
■cnt  io  that  action  is  not  pleadable  as  an  estoppel  by  the  defendant,  who  was  no  party  thereto : 

"That  it  does  not  appear  by  the  plea  that  the  judgment  was  final,  eren  between  the  parties, 
Meorduig  to  the  law  of  California,  and  consequently  it  is  no  bar  here : 

"  That  it  does  not  appear  that  the  judgment  proceeded  on  grounds  which  by  the  Californian 
lav  vuald  preclude  tho  bringing  of  another  action  : 

"And  that  it  is  consistent  with  the  plea,  that  the  judgment  proceeded  on  the  ground  that  the 
»sid  Abel  Ony  was  not  liable  to  be  sued  in  respect  of  the  matters  forming  the  subject  of  th« 
prestot  w'tiutt." 
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further  and  a  faUl  objetftioti  to  the  plea,  yi«.,  that  it  does  not  allege  that 
the  jodgment  in  the  Conrt  in  San  Franciaeo  was  final  and  eoneliimre 
there.  In  Plummer  t^.  Woodbarne,  4  B.  ft  C.  625  (E.  G.  L.  R.  vol.  10), 
7  D.  &  R.  25  (E.  C.  L.  R<  vol.  16),  to  a  deelaration  in  assumpsit  for 
money  had  and  received,  money  paid,  commission,  &c.,  the  defetitUiit 
pleaded  that  the  plaintiff  bad  impleaded  the  defendant  in  a  plea  of  tres- 
pass on  the  case  upon  promises  in  a  Court  of  Judicature  in  the  islanil  of 
*15^1  ^^'  *^^ri^^opher's  for  the  same  causes  of  action  as  those  men- 
"-'  tioned  in  the  declarationi  that  the  defendant  pleaded  non  .Mssunp* 
ait,  upon  which  issue  was  joined,  and  the  jury  found  for  the  defeinlants 
with  one  penny  costs,  that  judgment  was  given  for  the  defendant  upon 
that  verdict,  and  that  that  judgment  was  afterwards  affirmed,  fir^t,  by  a 
Court  of  error  in  the  island,  and  afterwards  by  the  King  in  council :  it 
was  heh^  that  this  plea  was  bad,  inasmuch  as  it  did  not  appear  that  the 
judgment  at  St.  Christopher's  was  final  and  conclusive  in  the  colony  itself^ 
BO  as  to  bar  the  plaintiff  from  another  action  there.  And  see  Smith  r. 
Nicolls,  6  N.  C.  208  (E.  C.  L.  R.  vol.  85),  7  Scott  147.  [Erle,  C.  J. 
— Plummer  v.  Woodburne  seems  to  be  in  point.  There  is  no  aliegntioa 
here  that  the  judgment  in  the  Court  of  San  Francisco,  asaumtitg  it 
to  be  in  a  proceeding  between  the  same  parties,  was  final  and  con- 
clusive.] 

Milward^  contr&.(ei)— The  plea  discloses  a  good  answer  to  the  action. 
In  Barber  v.  Lamb,  8  C.  B.  N.  8.  95,  a  plea  of  judgment  recovered  in  aa 
lotion  brought  in  the  consular  Court  at  Constantinople,  established 
under  the  statute  6  &  7  Vict.  o.  94,  was  held  to  be  a  good  bar  to  aa 
^1531  ^^^^^  brought  here  for  the  *same  cause.  [Willkb,  J. — There 
-*  the  proceeding  in  the  consular  Court  was  between  the  same  par- 
ties, and  the  defendant  paid  the  amount  under  it.]  The  principle  of  the 
decision  was,  that  the  plaintiff  had  selected  his  own  tribunal,  and  was 
therefore  bound  by  its  decision,  by  analogy  to  cases  of  reference  to  arbitra* 
tion*  So)  here,  the  parties  have  selected  the  Californian  Court,  and  most 
be  content  to  be  bound  by  the  decision  of  the  tribunal  of  their  choice, 
and  cannot  be  allowed,  when  they  find  the  decision  against  them,  to 
repudiate  the  proceeding.  [Erle,  C.  J. — It  does  not  appear  that  the 
iudgment  in  the  Californian  Court  was  a  judgment  on  the  merits;  nor 
does  it  appear  that  by  the  law  there  administered  the  decision  was 
final.]  The  same  answer  may  be  given  as  was  given  by  Keating,  J., 
in  Barber  v.  Lamb,  viz.,  that,  if  there  was  anything  to  deprive  the 
Californian  Court  of  jurisdiction  over  the  subject-matter,  or  to  deprive 
the  judgment  of  validity,  that  might  have  been  shown  by  way  of  replica- 
tion. 

Per  Curiam. — There  is  a  marked  distinction  between  this  case  and 
that  of  Barber  v.  Lamb,  as  has  been  already  pointed  out  We  think 
the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintifb. 

(a)  The  pointi  marked  for  ■rgomeBt  on  the  part  of  the  defendant  were  ae  foUowa :~ 

«  That  the  plaintiffii  haying  themeelyee  already  anboiitted  the  same  oonplaiati  and  inatt«n 
to  a  Ooart  haring  Jarisdietion  over  (he  same,  and  baring  elected  that  tribnnal  to  decide  the 
•ame,  and  jadgneat  having  been  giren  against  them,  they  cannot  again  raise  the  samts  taattm 
in  an  action  hers : 

''That  the  Judgment  of  the  foreign  Court  as  pleaded  operatei  as  an  estoppel  agaioft  tha 
plaintiffs  in  setUng  up  the  present  elatms : 

**  And  that  the  second  count  of  the  declaration  is  bad,  es  no  average  can  attach  in  respect  of 
adrancei  on  aooottnt  of  freight ;  and  the  second  oount  shows  no  ground  of  actiox" 
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•CAHILL  ».  TFIE  LONDON  AND  NORTH  WESTERN  r*,-, 

RAILWAY  COMPANY.    April  26.  ^  i«>* 

By  tbeir  Aet  of  Parlkittient  4iid  tbek  pvMifllMd  noti^s  a  failwfty  OompaAy  w«ye  boutid  stid 
pMfefted  to  altow  eaeb  (Musenger  to  take  iri^  bim  hia  ordinal  Ivgf&te*  >ot  ezeeeJing  ft 
giiren  wtflglit,  witboul  any  eharge  for  ibe  carriag)^.  Tbe  plaintifff  a  pasaenger  bj  tbo  rail* 
Wfty,— wbo.waa  foand  to  bave  bad  no  knowledge  of  the  Act  of  Parliament  or  tbe  notice,—- 
bmugbt  witb  him  as  Inggage  a  box  containitig  oit/y  mtnkandiitef  bnt  not  exceeding  in  wingbt 
tbe  linric  preaertbed  for  personal  luggage.  On  tbe  box  was  wfitten  fn  large  letters  tbe  word 
**  GlasA."  No  lafonnalion  Wat  given  by  tbe  plaiDtifT  to  tbe  OoBpiay'a  servants,  nor  was  ahy 
h^oiry  Amdt  by  them,  aa  to  tbe  eonteata  of  tbe  box :— ^ 

Held,  in  an  aotion  against  tbe  Company  for  the  loss  of  tbe  box,  that,  inafmacb  aa  it  eoniained 
sierebandise  only,  and  not  personal  Inggage,  there  was  no  contract  on  the  part  of  the  Colli* 
|tany  to  carry  it,  and  consequently  tbey  were  not  liable  for  tbe  loss. 

And  MJfiAfe,— per  Erie,  C.  J*.,  at>d  Willet,  J  ,— tbat  Uie  provitiions  of  the  Act  of  Parliament  M 
to  tbe  gratuitous  carriage  of  tke  perftonal  luggage  of  passengers  must  be  taken  to  have  been 
known  to  the  plaiotiC 

This  was  an  action  brought  to  recover  thd  ftam  of  747.  13t.  4tf.,  the 
▼alue  of  a  box  and  its  contents  lost  under  the  <iirctim8tance8  faereinaftef 
mentioned. 

The  declaration  stated,  that  tbe  defendants  were  the  owners  and  pro« 

{rietors  of  a  certain  railway  called  the  London  and  North  Western 
tailwaj,  and  of  certain  trains  and  carriages  used  by  them  for  the  car-* 
rnge  and  conveyance  of  passengers  and  their  Inggnge,  goods,  and 
chattels,  in  and  upon  and  along  the  said  railway,  for  hire  and  reward  to 
them  the  defendants  in  that  behalf;  and  thereupon  the  plaintiff,  nt  the 
fequest  of  the  defendants,  became  and  was  a  passenger,  and  was  upoA 
iQoh  request  received  by  the  defendants  as  sa6h  passenger,  in  one  of  the 
said  carriages  of  the  defendants,  together  with  his  luggage,  goods,  and 
chattels,  to  be  by  them  safely  and  securely  carried  an«l  conveyed  upon 
the  said  railway,  together  with  his  said  luggage,  goods,  and  chattels,  on 
a  certain  journey,  that  is  to  say,  from  Northampton  to  London,  for 
reward  therefor  paid  by  the  plaintiff  to  the  defendants  in  that  behalf) 
Yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  did  not  use 
iae  and  proper  care  in  and  about  the  carriage  and  conveyance  of  the 
plaiotiff^s  said  higgage  by  and  upon  the  said  railway  from  Northampton 
feforesatd  to  London  aforesaid^  but  wholly  neglected  so  to  do,  and  by 
their  carelessness,  negligence,  and  improper  conduct  in  the  premises^ 
the  defendants  wrongfully  lost  the  said  luggage  of  the  plaintiff: 
Claim  100/. 

^The  defendants  pleaded,-^first,  not  guilty, — ^secondly,  that  r^-iRt 
the  plaintiff-  was  not  received  by  the  defendants,  together  with  '- 
hu  said  luggage,  goods,  and  chattels)  on  the  terms  and  for  the  purposei 
id  the  declaration  mentioned,  as  alleged, — thirdly,  as  to  part  of  the 
laid  Inggage,  that  the  said  part  of  the  said  luggage  oonsisted  of  silks 
within  the  meaning  of  the  Act  thereinafter  mentioneil,  and  was  contained 
in  one  package,  and  exceeded  in  value  the  sum  of  10/.,  and  that  the 
laid  pare  of  the  said  Inggage  in  the  said  package  was  after  the  23d  o( 
July,  1830,  and  after  the  coming  into  effect  of  the  Act  of  Parliament 
passed  on  that  day  relating  to  carriers,  and  commonly  known  as  the 
Act  of  the  11th  year  of  King  George  the  4th  and  the  1st  year  ef  King 
William  the  4th,  c.  68,  delivered  by  the  plaintiff  to  the  defendants,  then 
beiog  common  carriers  by  land  for  hire,  to  accompany  the  person  of  the 
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plaintiff  as  a  passenger  in  a  train  of  carriages  of  the  defendants  of 
which  the  carriage  in  the  declaration  mentioned  was  one,  such  train  then 
being  a  public  conveyance ;  and  that  the  receipt  of  the  said  Inggage  bj 
the  defendants  as  in  the  declaration  mentioned  was  by  reason  of  such 
delivery,  and  not  otherwise ;  and  that  such  delivery  was  made  to  a  cer- 
tain servant  of  the  defendants ;  and  that,  at  the  time  of  such  delivery, 
the  value  and  nature  of  the  said  luggage  was  not  declared  by  the  plain- 
tiff, then  being  the  person  delivering  the  same ;  and  that  they  the  de- 
fendants lost  the  said  luggage,  which  is  what  in  the  declaration  is  com- 
plained of;  and  that  such  loss  was  a  loss  within  the  meaning  of  the  said 
Act, — fourthly,  that  the  defendants  are  the  corporation  incorporated  by 
the  9  &  10  Vict.  c.  cciv.,  intituled  ''An  Act  to  consolidate  the  London 
and  Birmingham,  Grand  Junction,  and  Manchester  and  Birmingham 
Railway  Companies ;"  that  the  railway  in  the  declaration  mentioned  is 
*\^&\  ^^^  railway  in  the  said  Act  mentioned;  that  *the  plaintiff  de- 
-■  livered  the  said  luggage  to  the  defendants  as  his  the  plaintiff's 
ordinary  luggage  allowed  by  the  said  Act  to  be  by  him  taken  without 
any  charge  being  made  for  the  carriage,  and  upon  the  terms  in  the  de- 
claration mentioned ;  and  the  defendants  received  the  said  luggage  as 
such  ordinary  luggage,  and  upon  the  said  terms,  and  not  otherwise, 
and,  on  the  supposition  that  the  same  was  such  ordinary  luggage  as 
aforesaid,  made  no  charge  for  the  carriage  of  the  same;  that  the 
said  luggage  was  not  such  ordinary  luggage,  but,  on  the  contrary 
thereof,  consisted  of  certain  articles  of  merchandise,  as  the  plaintiff  at 
the  time  when  he  delivered  the  said  luggage  to  the  defendants  well 
knew;  that  the  defendants,  before  and  at  the  time  of  the  delivery 
of  the  said  luggage  to  them,  were  common  carriers  of  passengers  and 
goods  for  hire  by  land,  as  the  plaintiff  well  knew ;  that  the  plaintiff 
became  such  passenger  with  the  said  luggage  to  be  carried  by  the 
defendants  as  such  common  carriers  as  aforesaid,  and  they  as  such 
common  carriers  received  him  with  his  said  luggage  to  be  carried 
as  aforesaid;  that  the  defendants  did  all  things  necessary  to  entitle 
them  to  have  the  plaintiff  at  the  time  of  delivering  the  said  luggage  to 
the  defendants  declare  the  said  luggage  to  be  such  articles  of  merchan- 
dise, and  not  to  be  such  ordinary  luggage  as  aforesaid,  and  to  have  the 
same  delivered  to  them  by  the  plaintiff  on  the  terms  of  being  paid  by 
the  plaintiff  for  the  carriage  of  the  same ;  that  the  plaintiff  did  not 
deliver  the  said  luggage  to  the  defendants  as  such  articles  of  merchan- 
dise, and  did  not  declare  or  communicate  to  the  defendants  or  give  them 
notice  that  the  said  luggage,  or  any  part  thereof,  was  not  ordinary  lug- 
gage, and  did  not  pay  the  defendants  for  the  carriage  of  the  same,  or 
any  part  thereof;  and  that  the  defendants,  at  the  time  of  receiving  the 
*1571  ^^^^  ^^ZfS^ffi  ^  ^aforesaid  had  no  notice  that  the  said  luggage, 
-■  or  any  part  thereof,  consisted  of  such  articles  of  merchandise  as 
aforesaid,  or  was  not  such  ordinary  luggage  as  aforesaid.  Upon  these 
pleas  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Cockburn,  C.  J.,  at  the  sittings 
in  Middlesex  after  last  Trinity  Term,  when  a  verdict  was  found  for  the 
plaintiff,  for  742. 13«.  4(2.  damages,  and  40«.  costs,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : — 

The  plaintiff  is  a  commercial  traveller  in  the  employment  of  Mr. 
Eugene  Rimmel|  the  perfumer,  of  96  Strand,  London.     The  defendants 
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tre  the  London  and  North  Western  Railway  Company,  incorporated  by 
that  name  and  style  under  the  9  &  ]  0  Vict.  c.  cciv.,  and  carry  on  the 
bosineslB  of  common  carriers  of  goods  and  passengers  for  hire  on  their 
line  of  railway,  called  the  London  and  North  Western  Railway,  from 
Northampton  to  London. 

On  the  16th  of  December,  1857,  the  plaintiff,  being  then  in  the  cm- 
ploy  of  the  said  Mr.  Rimmel  in  the  capacity  aforesaid,  and  at  North- 
ampton on  one  of  his  journeys  as  his  commercial  traveller,  had  occasion 
to  proceed  from  Northampton  to  London  by  the  defendants'  railway. 
He  accordingly  proceeded  to  the  defendants'  station  at  Northampton  by 
a  public  omnibus,  accompanied  by  his  luggage,  which  consisted  of  a  box 
about  three  feet  long  by  eighteen  inches  wide  and  twelve  inches  deep 
(with  which  he  ordinarily  travelled  on  such  journeys),  and  two  other 
packages. 

This  box  was  covered  with  a  black  leather  case  which  had  painted  on 
the  top  of  it  in  the  centre,  lengthways,  the  name  of  ^^M.  Rimmel"  in 
white  letters  about  two  inches  long ;  and  it  had  painted  across  the  top 
on  each  end  the  word  *^  Glass,"  also  in  white  letters  about  two  inches 
long,  and  had  round  it  two  black  leather  straps  between  the  words 
"Glass." 

^This  box  the  plaintiff  had  placed  on  the  outside  of  the  said  r«iro 
omnibus ;  and,  on  his  arrival  at  the  said  station  at  Northampton,   *- 
the  same  was  handed  down  from  the  omnibus  and  given  to  one  of  the 
porters  of  the  defendants  on  duty  at  the  station. 

The  porter  took  the  box  and  put  it  on  a  barrow  with  other  luggage, 
and  wheeled  it  to  and  placed  it  on  the  up-platform  of  the  railway  for 
the  purpose  of  putting  it  into  the  luggage-van  of  the  train  by  which 
the  plaintiff  was  about  to  proceed  to  London. 

On  getting  into  the  train  at  Northampton,  the  plaintiff  saw  one  of  the 
Company's  porters  about  to  place  his  box  in  the  luggage-van  of  the 
train.  On  the  arrival  of  the  train  at  Blisworth  station,  where  the  line 
from  Northampton  joins  the  defendants'  main  line  of  railway,  the  pas- 
sengers from  Northampton  for  London  with  their  luggage,  and  amongst 
them  the  plaintiff  and  his  luggage,  had  to  change  carriages  for  London, 
and  to  get  into  another  train  which  was  coming  up  on  the  said  main 
line;  and,  whilst  waiting  there  for  the  last-mentioned  train  to  come  up,' 
the  plaintiff  saw  his  said  box  on  the  platform  ready  to  be  put  into  it. 
On  the  arrival  of  the  train  in  London,  the  plaintiff's  box  could  not  be 
found,  and  has  not  since  been  heard  of. 

The  plaintiff  took  a  second-class  ticket  as  a  passenger  from  North- 
ampton to  London,  and  paid  the  ordinary  fare.  This  box  did  not  exceed 
the  weight  of  luggage  allowed  by  the  defendants  to  passengers  to  accom- 
pany them  ;  and  no  sum  was  paid  in  respect  thereof.  No  question  was 
a^ked  by  any  of  the  Company's  servants  respecting  the  said  box,  nor 
^Many  demand  made  for  any  payment  for  the  carriage  thereof;  and 
no  information  was  given  by  the  plaintiff  as  to  its  contents.  It  is  a 
common  practice  to  put  the  word  '^  glass"  upon  boxes  which  do  not  con- 
tain that  article. 

*When  the  plaintiff  took  his  ticket  and  became  a  passenger  r«ieQ 
as  above  mentioned,  a  notice  was  affixed  in  legible  characters  in   ^ 
a  public  and  conspicuous  part  of  the  defendants'  booking-office  at  the 
Northampton  station,  stating  the  increased  rates  of  charges  required  to 
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be  paid  over  and  above  tho  ordinary  rate  of  carriage  m  a  conipensatioii 
for  the  greater  risk  and  eare  to  be  taken  for  the  aafe  conveyance  of  thA 
Taloable  articles  therein  mentioned,  which  were  the  same  as  those  sp«* 
eified  in  the  Ist  section  of  the  Carriers'  Act,  11  O.  4  &;  1  W.  4,  c.  68, 
amongst  which  were  included  silk  in  a  manufactured  or  unmanufactured 
itate,  and  whether  wrought  up  or  not  wrought  up  with  other  materials, 
eontained  in  any  parcel  or  package  delivered  to  accompany  the  person 
•f  any  passenger,  where  the  value  thereof  exceeded  the  sum  of  10{. 

The  plaintiff  did  not  declare  the  nature  or  value  of  any  of  the  con- ^ 
tents  of  his  said  box. 

By  the  66th  section  of  the  first-mentioned  Act  of  Parliament,  it  is 
enacted  that  any  passenger  travelling  upon  the  railway  in  a  first-class 
carriage  may  take  with  him  his  ordinary  luggage  not  exceeding  112  lbs. 
in  weight,  and  every  passenger  travelling  in  a  second-class  carriage  msj 
take  with  him  his  ordinary  luggage  not  exceeding  60  lbs.  in  weight,  and 
every  passenser  travelling  in  a  third-class  carriage  may  take  with  him 
his  ordinary  luggage  not  exceeding  401bB«  in  weight,  without  any  charge 
being  made  for  the  carriage. 

The  following  notice  relating  to  luggage  was  published  in  the  time- 
table of  the  Company : — 

'^  Luggage.  First-class  passengers  are  allowed  112  lbs.,  second-class 
passengers  100  lbs.,  and  tbird-dasa  passengers  56  lbs.  of  personal  log* 
ffkge  (not  being  merchandise  or  other  articles  carried  for  hire  or  profit), 
free  of  charge.  All  excess  will  be  charged  for,  according  to  distance. 
*1601  ^^  oi'<^^>^  to  prevent  delay  and  ^inconvenience  in  the  re-delivery 
J  of  luggage  at  the  end  of  the  journey,  passengers  are  requested 
IP  place  on  each  artiqle  their  name  and  address :  and  notice  is  hereby 
given  that  the  Company  will  not  be  responsible  for  the  care  of  the  same 
wless  fully  and  properly  addressed  with  the  name  and  destination  of 
the  party,  nor  for  any  article  conveyed  inside  the  carriages." 

The  plaintiff  had  no  knowledge  of  the  said  notice  or  statute. 

The  contents  of  the  sfiid  box  consisted  partly  of  samples  of  articles 
iold  by  Mr.  Bimmel  us  a  perfumer,  and  partly  of  other  articles  to  be 
^ed  by  the  plaintiff  as  samples,  ft  portion  of  which  he  was  at  liberty  to 
•ell  if  required  by  the  customer.  The  following  is  a  list  of  such  con- 
teats,  with  their  value  :-^ 


2  pieces  of  English  Walloon  for  wigs,  al 
25        **     of  French  ribbon  for  ditto 

9 
10 
4 
4 
3 
1 
1}  doi.  of  silk  cauls  for  wigs 

3  "of  wig  crowns 
6)  oz.  of  French  sewing  silk, 

}   *'  of  English  webbing 
66    inches 


« 

•( 
(I 

M 
it 
(I 


« 
14 
<l 
<( 


<< 
M 
<( 
«< 
U 

cc 


It 
(« 
« 

cc 


<« 
« 
(i 

CI 

i« 
« 
cc 


102       " 
89       "      of  silk 


of  hair  lace  foundation,  for  partinss 
of  French  skin  partinits  for  ladies  wi 


wigs 


}  doi.  French  skin  crown  partings  for  gents 
4     "    sheets  of  French  skm  for  partings 


3«.  per  piece 

Is.  M. 

Is,  9d. 

2s. 

2s.  Od. 

3«. 

Zs.^. 

4s. 

l%s.  per  doc. 

24».      " 

3<.  6<2.  per  os. 

2s.  6d.      " 

lOd.  per  inch 

lOd.      " 

Sd. 

7s.  each 

l(k.  per  dos. 


0  6    0 

1  17 

0  15 

1  0 
0  10 
0  12 
0  10 

0  4 

1  7 

3  12 

1  3 
0    1 

2  15 

4  5 

3  6 
2  2 
2   0 


6 
9 
0 
0 
0 
6 
0 
0 
0 
8 
3 
0 
0 
9 
0 
0 
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12  dos.  Btoel  wig-maps  and  elastics  ibr  gents  2^.  per  dos.  14    0 

1   lb.  of  Ringlet  bair  .        .        .        each        28«.,  36«.  3    4    0 

1    ^*   of  oioM  hair  for  gents'  wigs    .        .        .        32«.  per  lb.  1  12    0 

3  yards  of  net  silk  partings  .  .  .  ,  14«.  per  yard  2  2  0 
T      **      of  crown  silk  wig^net          .        .        .       7«.        "  2    9    0 

1  "      of  French  gauzeibr  partings       .        .        14«.      "  0  14    0 

3(    **      of  silk  wig-net 14#.      '<  2    9    0 

2i    "         ••  " 9*.        "  10    3 

2  lbs.  of  straight  human  hair          .        .        •        25#.  per  lb.  2  10    0 
15}  inches  of  skin  parting  (English)           •        •        9(2.  per  inch  0  11    9 

1  lb.  of  straight  human  hair    ....        32«.  per  lb.  1  12    0 

2  lbs.  of         "           "            ....        36*.       "  3  12    0 
16    inches  of  gauie  parting                 ,                         Is.  4d.  per  inch  114 

1   dot.  circular  india  rubber  dressing  combs,  each  16«.  18*.  per  dos,  1  14    0 

1  *'     india  rubber  dressing  combs    .    each  14*.    19*.            "  1  13    0 
i    "           •;           "           **           13*.,  15*.,  21*.                     "  14    6 

38}  inches  hair  net  for  partings  .        .        .        9d.  per  inch  1    8  11 

76       ••      of  union 7rf.       "  2    4    4 

2  dos.  tortoise-shell  side-combs        ...       6*.  per  dos.  0  12    0 

4  •*  "  ••  .  .  .  8*.  **  1  12  0 
3f  "  "  "  ...  10*.  "  1  17  6 
U   "           "                  **                 ...        12*.    "  0  18    0 

23     '•  *•  "  ...        14*.    "  1    6  10 

J   •*  "  "  .each  17*.    18*.   "  0  17    6 

bi  yards  of  «lk  wig-net  .        .        .       4*.  per  yard  12    0 

ll|  inches  French  gauze  partings        ...        1*.  per  inch  0  11    6 

10}  doz.  shell  braid  combs  ....        8*.  per  dos.  460 

Nail  brushes,  sample  card 0  10    0 

Dressing-oase 096 

Travelling-case,  oontaining  the  i^boYO         ,       .       .       ,  1  10    0 

£74  13    4 


^me  of  the  above  articles  were  in  glass  cups ;  and  there  r«i  go 
««re  also  some  glass  bottles,  and  a  looking-glass  in  the  dressing-  >- 

The  Conrt  uras  to  be  at  libertj  to  draw  all  inferences  from  the  abore 
facts  which  a  jury  might  properly  draw,  and  say  for  what  amount  the 
Terdict  should  be  entered,  if  the  plaintiff  was  entitled  to  recover. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
w«fl  entitled  to  recover  for  the  loss  of  the  said  box  and  its  contents,  or 
aay  part  thereof. 

If  the  Conrt  should  be  of  opinion  in  the  affirmative,  then  the  verdiet 
WIS  to  be  entered  for  the  plaintiff  for  such  amount  as  the  Court  should 
direct,  with  costs  of  suit.  If  the  Court  should  be  of  opinion  that  the 
pltiatiff  was  not  entitled  to  recover,  then  thb  verdict  was  to  be  entered 
for  the  defendants,  with  oosts  of  defence. 

Lu$h  Q.  C.  (with  whom  was  Beasley)^  for  the  plaintiff.(a) — ^It  is  foond 

(«)  Tbe  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  i — 

**  I.  Tbat  the  luggage  in  qnestion  was  the  ordinary  Inggage  of  the  plaintiff: 

**2.  Tbat  the  defendants,  when  they  accepted  the  plaintiff  as  a  passenger,  with  his  said  boX| 
fa)iw  and  eonld  see  that  the  same  was  merchandise : 

"3.  That  the  plaintiff ^s  hox  was  obviously  and  patently  merchandise,  and  not  pastenger't 
Vggsgi^  and  the  defendants  must  hare  known  it  to  be  snoh : 

**4  That  the  defendants  onght  to  hare  olijeoted  to  receiTO  the  said  box  when  the  plaintiff 
VroQght  it  forward  as  his  luggage  to  accompany  him  as  a  passenger  on  his  said  Journey  t 

''&.  Tbat  the  defendants  onght  not  to  hare  treated,  as  they  did,  the  said  box  as  the  plaintiff's 
IvSEH*  to  accompany  him  on  his  said  journey : 

*  1  Tbat  the  Dlaintiff '«  said  luggage  appeared  externally  to  be  merchandise,  and  thsA  the 
^tuneln  of  tas  box  could  not  have  deceiyed  the  defendants : 
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^16^1  ^  ^  ^^^^  ^^  ^^^  ^^^^  ^^^^  ^^^  ^plaintiff  had  no  knowledge  either 
^  of  the  notice  or  of  the  Act  of  Parliament :  and  it  is  impossible 
under  the  circumstances  to  say  that  the  defendants  did  not  receive  the 
box  in  question  as  luggage. 

PhipiOfiy  for  the  defendants. — The  fourth  plea  is  proved  by  the  facts 
set  forth  in  the  special  case.  The  only  contract  which  the  defendants 
entered  into  with  the  plaintiff,  was  a  contract  for  the  safe  conveyance 
of  himself  and  his  ordinary  luggage.  The  box  in  question  was  not 
ordinary  luggage,  but  merchandise ;  and  there  was  nothing  to  indicate 
that  it  was  a  package  of  that  description.  Under  the  Carriers  Act,  11 
G.  4  &  1  W.  4,  c.  68,  it  was  held,  in  Owen  v.  Burnett,  2  C.  &  M.  S53,t 
that,  to  entitle  a  party  to  recover  for  loss  of  or  injury  to  any  article  of 
the  description  mentioned  in  s.  1  of  that  Act,  he  must  give  express 
notice  to  the  carrier  of  the  value  and  nature  of  the  article.  There,  a 
looking-glass  exceeding  the  value  of  10/.  was  packed  in  a  case  sent  to 
a  carrier's  office  to  be  conveyed  from  London  to  the  house  of  one  S., 
near  Lymington.  A  notice  was  fixed  up  in  the  office,  pursuant  to  s.  2 
of  the  Carriers  Act.  The  words  "Plate-glass,"  "Looking-glass," 
"Keep  this  edge  upwards,"  were  written  on  the  case,  but  no  declara- 
tion  was  made  of  the  nature  and  value  of  the  article,  and  no  increased 
rate  of  carriage  was  paid.  The  parcel  was  conveyed  from  Lymington 
i^^DA-\  ^^  *^^^  place  of  its  ultimate  destination  on  a  brewer's  truck,  that 
-'  being  the  usual  mode  in  which  parcels  were  conveyed  in  that  part 
of  the  country.  When  the  glass  was  unpacked,  it  was  found  to  be 
broken :  and  it  was  held  that  the  carrier  (in  the  absence  of  proof  of 
gross  negligence)  was  not  liable  for  the  damage.  Bayley,  B.,  there 
says :  "  It  seems  to  me  that  the  object  of  the  Act  is  twofold, — first,  it 
is  that  the  party  receiving  the  article  may  be  apprised  of  the  nature  of 
the  article,  in  order  that  he  may  give  it  the  greatest  degree  of  protec- 
tion,— and,  secondly,  that,  as  he  incurs  an  additional  danger  or  risk,  he 
should  have  an  increased  compensation.  It  seems  to  me,  then,  that, 
by  the  terms  of  the  Act,  the  plaintiff  was  required  to  give  a  specific 
notice  that  the  package  contained  glass  of  the  value  he  seeks  to  recover, 
and  that,  as  he  did  not  do  that,  the  defendant  was  not  responsible." 
In  The  Great  Northern  Railway  Company,  app.,  Shepherd,  resp.,  8 
Exch.  30,t  it  was  held  that  a  carrier  of  passengers  for  hire  was,  at 
common  law,  only  bound  to  carry  their  personal  luggage;  and  there- 
fore, that,  if  a  passenger  has  merchandise  among  his  personal  luggage 
(as,  in  that  case,  124  dozen  ivory  knife-handles),  or  so  packed  that  the 
carrier  has  no  notice  that  ft  is  merchandise,  he  is  not  responsible  for 
its  loss :  but  that,  if  the  merchandise  is  carried  openly,  or  so  packed 
that  its  nature  is  obvious,  and  the  carrier  does  not  object  to  it,  he  will 
be  liable.  Parke,  B.,  there  says :  "  No  doubt,  it  is  the  duty  of  the 
carrier,  on  receiving  the  parcel,  to  ask  such  questions  as  may  be  neces- 
sary, and  if  he  asks  no  questions,  and  there  be  no  fraud,  he  is  liable 
for  its  loss.     It  was  so  laid  down  in  Walker  v.  Jackson,  10  M.  &  W. 

'<  7.  Thafc  the  defendants  made  no  inquiry  of  the  plaintiff  as  to  the  nature  of  his  said  laggag«^ 
or  the  contents  of  the  said  hoz,  and  mado  no  ohjeetion  to  receive  it  as  his  Ingga^  to  accom- 
pany him  on  his  journey : 

"  S.  That  no  part  of  the  contents  of  the  said  box  was  silk  within  the  meaning  of  the  Carrier* 
Act: 

**  9.  That  the  defendants  are  responsible  to  the  plaintiff  for  their  negligence  Is  haripg  lost 
hij  luggage  In  the  manner  stated  in  the  case." 
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161.t  Birt  m  tbiflT  case  the  contract  was,  to  carry  passengers  and 
their  loggage.  Then,  if  the  Company  had  notice  that  a  passenger 
IroQght  with  him  goods  which  were  not  luggage,  and  diey  chose  to  carry 
*tbem,  they  wouM  he  responsible :  bnt  if  na  notice  is  given,  r^iQ^ 
Aere  is  an  unfair  eoneealinent,  which  prevents  them  from  making  '- 
a  charge  as  for  merchandise."^  That  doctrine  is  precisely  applicable 
bete.  In  Story  on  Bailments,  §  4^,  it  is  said :  ^^  The  proprietors  of 
sf^e-coaches  whose  employment  is  solely  to  carry  passengers  (such  as 
bftekaey-coachmen)  are  not  deemed  common  oarriers,  although  as  to  the 
hggsge  or  baggage  of  the  passengers  they  may  incur  the  same  liability 
18  eommon  carrier8.(^»)  If  (as  is  ordinarily  the  case)  they  are  also  ao^ 
customed  to  carry  the  baggage  of  passengers,  although  they  receive  no 
specific  eompenaatiott  therefor,  but  simply  receive  their  fare  for  the 
passage  of  the  travellers,  yet,  like  eommon  carriers,  they  are  responsible 
for  the  safety  of  such  baggage,  and  for  the  proper  care  thereof,  since  it 
coDfltitutes  a  part  of  the  service  for  which  the  fare  is  paid,  and  the  pas# 
lengers  are  thereby  induced  to  travel  in  the  coach,  and  the  custody  of 
the  higgage  may  be  properly  deemed,  as  in  the  case  of  an  innkeeper,  an 
accessory  to  the  principal  contract.^'  Again,  in  §  499,  it  is  said :  *'  It 
bas  been  a  martter  of  some  controversy  in  what  character  the  propria 
tors  of  Btage-eoachea  and  steamboata  and  rail-oars  are  to  be  regarded^ 
*  *  *  The  more  important  question  has  been  in  regard  to  the  liability 
for  the  baggage  of  passengers,^'whether  it  is  that  of  common  carriersiy 
or  only  that  of  private  persons  engaging  ordinarily  for  hire,  that  is,  for 
^e  and  reasonable  skill  and  diligence  in  their  undertaking.  The  general 
tendency  of  the  authorities,  however,  has  at  all  times  been  to  the  poinl^ 
tbat,  as  to  the  baggage  of  passengers,  the  proprietors  are  common  car- 
riers. And  the  doctrine  seems  now  firmly  established,  both  in  England 
tad  in  America,  that  the  ^responsibility  of  ooach  proprietors  r«i  gg 
carrying  passengers  with  their  baggage,  stands,  as  to  their  bag*  ^ 
gage,  upon  the  ordinary  fboting  of  common  carriers.  Mr*  Itell  has 
deduced  this  aa  the  trne  modem  doctrine  on.  the  subject.(i)  But  by 
baggage  we  are  to  understand  such  articles  of  necessity  or  person^ 
convenienoe  aa  are  usually  carried  by  passengers  for  their  personal  use, 
and  not  merchandise  or  other  valuables,  although  carried  in  the  trunks 
of  passengers,  whiob  are  not  designed  for  any  such  use,  but  for  other 
pnrposea,  aucfa  aa  a  sale,  and  the  like.  But  it  has  been  said,  that, 
although  passenger  carriers  are  not  liable  for  merchandise  when  packed 
op  with  travellers'  baggage,  if  the  baggage  be  lost,  yet,  if  the  merchaik- 
dise  be  so  packed  as  to  bo  obviously  merchandise  to  the  eye,  and  the 
carrier  takes  it  without  objection,  he  is  liable  for  the  loss."  The  same 
doctrine  ia  to  be  found  in  Angell  on  Carriers,  p.  117.  Independently  of 
tke  Act  of  Parliament,  the  defendants  profess  to  carry  free  of  charge  a 
certain  amount  of  personal  luggage  with  every  passenger.  They  da  not 
contract  at  all  with  one  who  brings  with  him  merchandise,  without  any 
iitimation  to  them  that  what  he  brings  is  not  personal  luggage.  More- 
ofer,  the  plaintiff  is  bound  by  the  provision  in  the  Company's  Act,  9  k 
10  Vict.  0.  coiv.,  which  entitles  each  passenger  to  have  a  given  amount 
^  lugg<%«  carried  free  of  charge;    It  waa  not  necessary  that  he  should 

(a)  8m  Bow  w.  Hill,  1  0.  B.  STf  (B.  0.  L.  B.  toL  M). 
(ft)  Sm  t  BeU  Comm.  6tli  edit  pp.  407,  46S^  476. 
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have  actual  noticel  of  the  Act :  The  Edinbargh  and  Dalkeith  Railwaj 
Company  v.  Wauchope,  8  Clark  &  Fin.  710.  The  Act  contains  the 
usual  clause  declaring  it  to  be  a  public  Act,  and  that  it  shall  be  jodiciallj 
noticed  as  such.  Those,  at  all  events,  are  bound  by  the  Act,  who  avail 
themselves  of  the  privileges  conferred  by  it.  The  fact  that  the  defend- 
*1871  ^^^^'  servants  *might  have  known  from  the  appearance  of  the 
•i  package,  or  might  have  ascertained  by  inquiry,  that  it  contained 
other  than  the  personal  luggage  of  the  passenger,  makes  no  difference. 
In  Marsh  v.  Home,  5  B.  £  C.  322  (E.  G.  L.  B.  voL  11),  8  D.  &  B.  223 
(E.  G.  L.  B.  vol.  16),  a  common  carrier  gave  public  notice  that  he  woulc 
not  hold  himself  accountable  for  any  parcel  above  the  value  of  5/.,  if 
lost  or  damaged,  unless  the  same  were  entered  as  such  and  paid  for 
accordingly  when  delivered.  A  person  who  knew  that  the  carrier  had 
given  this  notice  delivered  him  a  parcel  containing  such  soods  (much 
exceeding  the  value  of  5{.),  to  be  carried  from  L.  to  B.,  and  the  carrier 
accepted  them  for  that  purpose.  The  price  of  the  carriage  was  not  then 
paid.  The  carrier  knew  that  the  parcel  contained  goods  much  exceeding 
the  value  of  52.  The  parcel  was  lost:  and  it  was  held  that  the  carrier 
was  not  responsible.  Abbott,  G.  J.,  in  delivering  the  judgment  of  the 
Court,  said :  *^  In  the  case  of  Levi  v.  Waterhouse,  1  Price  280,  it  was 
proved  that  the  carrier's  servant  who  received  the  parcel  knew  the  value 
of  its  contents ;  but  Oibbs,  C.  J.,  before  whom  the  cause  was  tried,  held 
that  the  mere  knowledge  of  the  value  did  not  take  the  case  out  of  the 
general  rule ;  and  his  opinion  was  confirmed  by  the  Court  of  Exchequer, 
after  argument  and  consideration,  and  the  rule  which  had  been  obtained 
for  setting  aside  the  verdict  was  discharged." 

Lu9hj  in  reply. — The  cases  cited  are  entirely  distinguishablo  from  the 
present.  In  each  of  them  the  carrier  had  given  a  notice,  which  was 
brought  home  to  .the  owner  of  the  goods,  that  ne  would  not  hold  himself 
liable  beyond  a  certain  amount,  unless  the  value  of  the  parcel  was 
declared  and  an  increased  rate  of  carriage  paid.  The  effect  of  the  con- 
tract was  to  absolve  the  carrier  from  a  loss  arising  from  ordinary 
*1681  "^^^S^^S^^^®'  ^^^^  brings  it  within  the  rul«  laid  down  in  Walker 
-I  V.  Jackson,  10  M.  &  W.  161,t  where  Parke,  B.,  says :  '^  I  take 
it  now  to  be  perfectly  well  understood,  cccording  to  the  majority  of 
opinions  upon  the  subject,  that,  if  anything  is  delivered  to  a  person  to 
be  carried,  it  is  the  duty  of  the  person  receiving  it  to  ask  such  questions 
about  it  as  may  be  necessary :  if  he  ask  no  questions,  and  there  be  no 
fraud  to  give  the  case  a  false  complexion,  on  the  delivery  of  the  parcel, 
he  is  bound  to  carry  the  parcel  as  it  is.  It  is  the  duty  of  the  person 
who  receives  it  to  ask  questions ;  if  they  are  answered  improperly,  so  as 
to  deceive  him,  then  there  is  no  contract  between  the  parties ;  it  is  a 
fraud,  which  vitiates  the  contract  altogether."  Here  there  is  nothing 
to  exempt  the  defendants  from  the  ordinary  common-law  liability  of 
carriers,  apart  from  the  provision  in  the  Act  of  Parliament,  of  which  it 
is  found  that  the  plaintiff  had  no  knowledge.  In  Story  on  Bailments, 
§  498,  speaking  of  proprietors  of  stage-coaches,  it  is  said :  ^'  If  (as  is 
ordinarily  the  case)  they  are  also  accustomed  to  carry  the  baggage  of 
passengers  although  they  receive  no  specific  compensation  therefor,  bnt 
simply  receive  their  fare  for  the  passage  of  the  travellers,  yet,  like  com- 
mon carriers,  they  are  responsible  for  the  safety  of  such  baggage,  and 
for  proper  care  thereof."    [Bylbs,  J. — ^In  the  following  section  Story 
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says:  *^  By  baggage  we  Are  to  understand  such  articles  of  necessary  or 
personal  convenience  as  are  usually  carried  by  passengers  for  their  per- 
sonal use,  and  not  merchandise  or  other  valuables,  although  carried  in 
the  trunks  of  passengers,  which  are  not  designed  for  any  such  use,  but  for 
other  purposes,  such  as  a  sale,  and  the  like.**]  In  The  Great  Northern 
Railway  Company,  app.,  Shepherd,  resp.,  8  Exch.  87,t  Parke,  B.  says : 
^No  doubt  it  is  the  duty  of  tne  carrier,  on  receiving  the  parcel,  to  ask 
such  questions  as  may  *be  necessary ;  and,  if  he  ask  no  ques-  r^igg 
tions,  and  there  be  no  fraud,  he  is  liable  for  its  loss.     It  was  so  I-  ^ 

laid  down  in  Walker  v.  Jackson."  Here,  there  was  no  fraud,  and  no 
misrepresentation  on  the  part  of  the  plaintiif  either  by  word  or  by  con- 
duct [Byles,  J. — Baron  Parke  goes  on  to  say,  that,  "  if  the  Company 
had  notice  that  a  passenger  brought  with  him  goods  which  were  not 
luggage,  and  they  cnose  to  carry  them,  they  would  be  responsible ;  but, 
if  no  notice  is  given,  there  is  an  unfair  concealment,  which  prevents 
them  from  making  a  charge  as  for  merchandise."]  In  that  case,  the 
package  to  all  outward  appearance  consisted  only  of  personal  luggage : 
and  in  giving  judgment  the  learned  Baron  says, — '*  The  defendants  only 
agreed  for  the  stipulated  fare  to  carry  passengers  and  everything  which 
constituted  personal  luggage,  and  were  not  bound  to  carry  merchandise, 
or  articles  wholly  unconnected  with  luggage.  If,  indeed,  they  had 
notice,  or  might  have  suspected  from  the  mode  in  which  the  parcels  were 
])acked,  that  they  did  not  contain  personal  luggage,  then  they  ought  to 
have  objected  to  carry  them :  but  the  case  finds  that  they  had  no  notice 
of  what  the  packages  contained.  Whether  this  was  done  for  any  fraud- 
ulent purpose,  it  is  not  necessary  to  inquire ;  because,  even  if  there  were 
no  fraudulent  intent,  the  plaintifi*  haa  so  conducted  himself  that  the 
Company  were  not  aware  that  he  was  not  carrying  luggage,  and  there- 
fore the  lo88«  must  be  borne  by  him."  That  is  exactly  in  accordance 
with  what  is  laid  down  in  Walker  v,  Jackson.  Here,  the  general  appear- 
ance of  the  package,  and  the  intimation  that  it  contained  '^  glass/  was 
enough  to  show  that  it  was  not  ^*  personal  luggage,"  and  to  impose  upon 
the  servants  of  the  Company  the  duty  of  inquiry.  The  circumstance 
of  the  Company's  Act  containing  a  clause  declaring  that  it  is  to  be  taken 
notice  of  as  a  public  Act,  clearly  does  not  make  it  any  more  binding 
upon  strangers.  The  *rule  on  this  subject  is  thus  stated  in  ri^yrfi 
Dwarris  on  Statutes  472 :  ^^  Great  inconvenience  having  been  ^ 
found  to  result  from  the  strict  proof  required  in  the  case  of  private  Acts 
m  some  Acts  of  Parliament  not  relating  to  the  kingdom  at  large,  a 
special  clause  is  often  inserted  declaring  them  to  be  public  Acts,  and 
that  they  shall  be  taken  notice  of  as  such  without  being  specially 
pleaded ;  in  which  case  they  are  to  be  proved  in  the  same  manner  as 
public  Acts ;  it  is  not  necessary  to  prove  them  by  an  examined  copy,  or 
to  show  that  the  printed  copy  was  printed  by  the  King's  printer.  The 
clause  referred  to  was  intended  for  the  facility  of  proof:  it  will  not  eive  * 
the  Act  the  effect  of  a  public  Act  for  other  purposes,  as,  with  regard  to 
the  recital  of  facts  contained  in  it :"  see  Brett  v.  Beales,  M.  &  M.  129 
(E.  C.  L.  R.  vol.  22). 

Erlb,  G.  J. — I  am  of  opinion  that  the  defendants  are  entitled]  to 
judgment  on  this  special  case.  The  plaintiff,  it  appears,  had  taken  a 
ticket  to  travel  by  the  defendants'  railway  from  Northampton  to  London ; 
And  he  complains  of  a  breach  of  duty  on  the  part  of  the  Company  in 
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omitting  to  take  due  care  of  his  luggage.  From  the  statement  in  the 
case,  it  appears  that  the  thing  whien  was  lost  consisted  of  a  package 
containing  articles  of  merchandise  onTy,  and  nothing  which  could  fall 
within  the  description  of  personal  luggage.  The  package  in  question  is 
represented  by  a  drawing  in  the  special  case,  and  appears  to  be  a 
substantial  box  or  case,  on  which  was  painted  in  letters  about  two 
inches  long  the  word  *^  Glass ;"  and  it  has  been  contended,  on  behalf  of 
the  plaintiff,  that  the  general  character  and  appearance  of  the  package 
should  have  induced  the  Company's  servants  to  make  inquiry  aa  to  its 
contents,  and  fixed  them  with  notice  that  they  were  other  than  personal 
luggage^  and  so  they  must  be  assumed  to  hare  consented  to  receiye  the 
^inn-j  'package^  knowing  it  to  contain  merchandise,,  upon  the  same 

-I  footing  as  if  it  had  consisted  of  personal  luggage.     The  facts  are 
stated  for  our  opinion :  and  we  are  at  liberty  to  estimate  the  effect  of 
them.     My  opinion  upon  those  facts  is  against  the  plaintiff.     It  seems 
to  me  that  it  would  be  introducing  a  most  pernicious  rule,  to  hold,  that, 
if  a  package  whieh  from  its  appearance  is  Ukdy  to  contain  merchandise 
is  brought  to  a  railway  by  a  passenger,  the  Company's  servants  are 
bound  to  inquire  whether  it  consists  of  what  is  ordinarily  understood  to 
be  personal  luggage,  or  merchandise,  at  the  peril  of  being  held  liable 
for  a  loss  if  loss  occurs.    I  think  it  is  most  important  aa  well  for  the 
public  as  for  railway  companies  that  the  latter  should  be  protected 
according  to  their  reasonable  regulations,  and  that  they  should  be  in- 
formed by  the  passengers  of  the  contents  of  packages  brought  by  them 
to  be  carried,  if  they  are  not  of  the  description  which  by  those  regale- 
tions  they  are  entitled  to  have  carried  free  of  charge.     If  the  passenger 
wishes  to  carry  merchandise,  he  should  pa^  the  Company  a  fair  and 
reasonable  compensation  for  it.     The  plaintiff  is  found  by  the  case  to 
have  intended  no  fraud ;,  and  it  is  also  found  that  he  ordinarily  travelled 
on  his  journeys  with  the  box  in  question :  and  it  may  be  that  he  never 
paid  or  was  required  to  pay  anything  for  the  carriage  of  it.     But  the 
time  has  arrived  at  which  it  is  to  be  ascertained  at  whose  risk  it  was 
carried.     I  am  of  opinion  that  it  was  carried  at  the  risk  of  the  plaintiff^ 
because  it  contained  merchandise  for  the  carriage  of  whieh  the  Company 
according  to  their  Act  of  Parliament  and  their  regulations  were  entitled 
to  be  paid,  and  not  personal  luggage  which  within  certain  limits  tbej 
undertake  to  carry  for  passengers  free  of  charge.     It  is  said  that  the 
plaintiff  had  no  express  notice  that  he  ought  to  have  paid  for  the  carriage 
*1721  ^^  ^^^^  hoKi  but,  oa  the  Mother  hand,  the  defendants  had  no 

-'  express  notice  that  it  contained  merchandise  which  they  were 
entitled  to  charge  for,  and  not  personal  luggage.  What  is  the  contract 
into  which  the  railway  Company  enter  when  they  receive  a  passenger 
with  his  luggage  ?  Is  it  a  contraot  to  carry  him  safely  together  with 
anything  which  he  may  choose  to  bring  with  him  and  pass  off  as  luggage, 
when  in  trath  it  is  not  luggage,  but  merchandise  ?  I  think  there  was 
no  such  contract.  As>  was  said  by  Parke,  B.,  in  The  Great  fTorthern 
Railway  Company,  app..  Shepherd,  resp.,  8  Exch.  37,t  ^^  The  contract 
was,  to  carry  passengers  and  their  luggage.  If  the  Company  had  notice 
that  a  passenger  brought  with,  him  goods  which  were  not  liuggage,  and 
they  chose  to  carry  them,  they  would  be  responsible ;  but,  if  no  notice 
is  given,  there  is  an  unfair  concealment,  which  prevents  them  from 
making  a  charge  as  for  merchandise."     It  seems  to  me  that  that  ia 
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perfectly  jasL  If  the  passenger  se  eendiicts  kknsellf  towards  the  com- 
pany  as  to  prevent  flieai  fr«Bi  getting  »  fair  reinuQeratto&  for  the 
Oarriage  of  merchaadisey  he  may  very  well  be  held  to  have  it  oarried  at 
Ug  own  risk.  I  am  ^arly  of  opinion  that  there  was  no  soch  contract. 
ky  the  Oompany  to  carry  the  plaintiff  safely  with  the  box  in  question  a« 
i&  flet  out  in  this  declaration.  I  rest  my  jadgment  nf>oa  the  authority : 
of  the  case  of  The  Great  Northern  Railway  Oonpany^  app*.  Shepherd,, 
reap.    So  fiur  as  to  the  common-law  liaUlity. 

I  am  farther  of  opinion,  a»dy  if  need  was,  I  shoaUl  be  prepared  to . 
hold,  that,  where  a  Oompany  is  created  by  Act  of  Parliament,  having 
pririkgea  and  rights  granted  to  them,  and  liabilities  and  duties  imposed 
apon  them,  in  respect  of  their  iaeorperation,  parties  dealing  with  them 
most  be  taken  to  be  cognisant  of  the  provisions  ^  the  Act  of  Parliament 
grantiag  those  privileges  a^d  rights  and  imposing  those  duties  and 
^liabilities,  although  it  be  a  private  Act.  If  that  doctrine  be  rmt  70 
applicable  to  the  present  case,  it  wo«ld  be  the  case  of  a  person  ^ 
vbo  had  notice  that  the  Company  carried  a  given  amount  of  personal 
h^gflge  with  every  passenger  free  of  charge.  It  seems  to  me  that  this 
vadd  by  implication  be  a  notice  that  they  did  not  carry  merchandise 
gratis;  for,  it  woald  be  idle  for  a  railway  Company  or  other  common 
carrier  to  gfve  notice  diat  they  do  not  intend  to  carry  merchandise 
gratia.  When,  therefore,  they  give  notice  that  they  will,  within  certain 
limitB,  carry  the  passenger's  iMggage^  '^  withont  any  charge  being  made 
for  the  carriage,"  they  impliedly  give  notice  that  they  will  not  carry 
merchandise  gratis.  If  my  view  of  the  effeet  of  the  Act  of  Parliament 
IB  correct,  the  present  plaintiff  had  notice  in  law  that  the  Company  did 
B9t  contract  to  carry  the  package  in  question  without  making  a  char^ 
for  the  carriage  of  it.  In  either  view,  therefore,  I  think  the  plaintiff  ia 
ftot  entitled  to  recover,  the  defendants  not  having  entered  into  any  such 
CBDtract  with  him  as  he  has  aUeged  in  his  declarationi 

WiLuta,  J. — I  am  of  the  same  opinion.  At  first  I  inclined  to  think 
dat  the  qneetion  for  our  consideration  was  somewhat  different  from  that 
vUeh  Hr.  Pkipmm'M  argument  has  satisfied  me  that  it  is.  My  impres- 
M  was,  that  the  Company  must  be  assamed  to  have  accepted  the 
paekaga  in  qnestton  to  be  carried  for  the  plaintiff  for  hire,  and  that, 
oariBg  made  no  inquiry  as  to  whether  or  not  its  contents  consisted  of 
peTBonal  luggage  only^  and  no  fraudulent  concealment  appearing  on  the 
plaintiff's  part,  the  Company  was  responsible  for  its  safe  delivwy  at  its 
deninatuML  But  I  am  tH)w  satisfied  that  the  first  proposition  is  unsus* 
tainable  in  point  of  fact,  because,  upon  the  facts  which  appear  on  the 
ipecial  case,  I  am  of  opinion  that  the  ^Company  never  did  accept  r^yr^ 
this  padcage  to  be  oarried  for  hire, — that  the  true  answer  to  the  ^ 
plaiQtiff' s  claim  is,  that  there  never  was  any  contract  on  the  part  of  the 
Company  to  carry  the  package  which  was  lost^  The  only  contract  which 
they  entered  into  with  the  plaintiff^  was,  to  carry  himself  and  his  personal 
'"gg^S^  Bet  exceeding  100  lbs.  in  weight.  I  do  not  think  it  necessary 
to  go  inio  the  question  whether  the  Act  of  Parliament  was  binding  upon 
the  plaintiff  or  not,  though,  if  it  were  necessary  to  decide  that  point,  my 
preaeat  impression  is  the  same  as  that  which  has  been  expressed  by  mj 
Lord.  Bnt  I  think  that,  when  a  passenger  takes  a  ticket  at  the  ordinary 
charge,  he  must,  aecordine  to  common  sense  and  common  experience^ 
he  t^en  to  contract  with  uie  railway  C<Hnpany  for  the  carriage  of 
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self  and  his  personal  laggage  on]y ;  and  that  be  can  no  more  extend  th« 
contract  to  the  conveyance  of  a  single  package  of  merchandise  than  of 
his  entire  ^rorldly  possessions.  That  is  the  view  which  is  taken  in  Story 
on  Bailments,  §§  498,  499,  and  also  by  Lord  Wensleyda]e  in  The  Great 
Northern  Railway  Company,  app.,  Shepherd,  resp.,  8  Exch.  SO.f  It  is 
rather  a  conclusion  of  fact  than  of  law,  that  the  ticket  entitles  the  ptrty 
who  purchases  it  to  have  himself  and  his  personal-luggage  carried  for 
the  price  he  pays,  and  nothing  more.  In  the  absence,  therefore,  of  some 
contract  for  the  conveyance  of  that  which  does  not  answer  the  descrip- 
tion of  personal  luggage,  the  plaintiff  cannot  be  entitled  to  recover  for 
its  loss.  Here,  it  is  beyond  question  that  the  package  of  the  loss  of 
which  he  the  plaintiff  complains  was  not  ordinary  personal  luggage:  it 
follows  therefore,  asi  matter  of  reasoning,  that,  if  he  were  entitled  to 
have  it  carried  for  hire,  it  must  be  for  hire  other  and  beyond  what  was 
paid  for  the  conveyance  of  the  plaintiff  and  his  personal  luggage.  It  is 
^l"^^!  ^^^^^^'^^^  *^"  ^be  *pnrt  of  the  plaintiff  that  such  a  contract  may 

■'  be  implied  from  the  fact  of  the  porter  in  the  employ  of  the  Com- 
pany having  from  its  externa!  appearance  an  opportunity  of  seeing  that 
the  package  contained  goods  other  than  personal  luggage.  The  foan- 
dation  upon  which  this  argument  rests,  is,  that  the  word  ^'  Glass"  was 
painted  on  the  lid  of  the  box.  Putting  that  word  on  the  package  does 
not  to  my  mind  afford  any  indication  that  its  contents  really  consist  of 
glass,  but  merely  that  the  passenger  desires  to  have  it  handled  with  more 
than  ordinary  care.  The  very  fact  of  the  word  ^^  Glass"  being  painted 
in  a  permanent  manner  on  the  cover  of  the  box,  was  in  my  opinion  less 
likely  to  lead  to  the  inference  suggested  than  if  it  was  merely  put  on  for 
the  particular  occasion.  But,  assuming  that  the  circumstance  I  hars 
alluded  to  did  amount  to  a  notice  to  the  porter  that  the  package  con- 
tained merchandise,  and  not  personal  luggage,  can  you  infer  from  tho 
act  of  the  porter  in  receiving  the  article  and  putting  it  into  the  traioi 
that  he  formed  a  judgment  as  to  whether  it  was  a  thing  which  the  Com- 
pany were  bound  to  carry  as  a  passenger's  personal  luggage,  so  as  to 
amount  to  a  contract  on  their  part  to  carry  it  without  receiving  any  ad- 
ditional payment  ?  It  is  impossible  to  infer  that  the  porter  did  or  could 
make  any  such  contract  so  as  to  bind  the  Company.  I  think  that  would 
be  pushing  to  an  absurdity  the  rule  that  a  principal  is  bound  by  the  acts 
of  his  agent  within  the  scope  of  his  ordinary  employment.  The  sub* 
stance  oi  the  case  is  this, — that  the  plaintiff,  well  knowing  that  the  only 
contract  which  he  had  with  the  Company  was  a  contract  for  the  convey- 
ance of  himself  and  his  personal  luggage,  chose  to  take  his  chance  of 
having  this  package  safely  carried  with  him  without  paying  the  Com- 
pany the  sum  which  they  would  have  been  entitled  to  charge  him  for  its 
*1761  ^^^^^7^"^^  A^  merchandise.     It  occurred  to  my  mind,  *in  the 

■^  course  of  the  argument,  that  this  conclusion  might  lead  to  incon- 
venience. If,  for  instance,  a  first-class  passenger  were  to  take  with  him 
luggage  to  the  extent  of  a  single  pound  in  excess  of  the  112  lbs.  allowed 
to  be  carried  free  of  charge,  upon  a  strict  construction  of  the  Act  of 
Parliament  and  notice,  it  might  perhaps  be  said  that  this  was  a  breach 
of  the  contract,  and  the  Company  would  not  be  liable  if  the  luggage  so 
carried  in  excess  were  lost.  1  should  be  slow  to  arrive  at  the  conclusioa 
I  have  expressed,  if  I  thought  that  would  be  the  result  of  oigr  judgment 
on  the  present  occasion.    But,  in  dealing  with  cases  of  this  kind,  we 


COKMON  BENCH  KEPORTS.    (10  J.  SCOTT.    N.  S.)        176 

iDii9t  look  at  that  which  ifl  the  naiial  and  ordinary  course  of  proceeding : 
ud  we  know  from  onr  own  experience  that  the  ordinary  course  of 
proceeding  by  railway  Companies  is^  to  weigh  the  luggage  tendered  to 
them,  and  to  charge  for  any  appreciable  excess  beyond  the  amount 
allowed  to  each  passenger ;  .and,  if  the  Company  choose  to  waive  their 
right  to  do  so,  they  are  bound  by  the  contract.  Here,  however,  we  are 
dealing  with  a  case  in  which  the  passenger  has  by  his  conduct  palmed 
of  upon  the  Company,  to  be  carried  free,  a  package  containing  articles 
which  he  could  only  claim  to  have  carried  for  him  upon  payment  of  the 
Company's  ordinary  rate  for  the  conveyance  of  merchandise.  Of  course 
I  disclaim  all  intention  to  impute  to  him  any  fraudulent  intention  :  the 
case  expressly  negatives  that.  But  I  think  the  Company  are  fairly 
entitled  to  say  that  the  plaintiff  never  contracted  with  them  to  have  this' 
package  carried  by  them  for  hire,  which  it  is  necessary  that  he  should: 
Dave  done  to  entitle  him  to  charge  them  for  the  loss.  This  judgment  is 
not  iDconsiatent  with  the  decision  of  the  Court  of  Exchequer  in  Walker 
9.  Jackson,  10  M.  k  W.  161,t  viz.,  that  it  is  the  duty  of  the  Company. 
OD  receiving  a  parcel  to  make  such  inquiry  as  may  be  necessary  to  inform 
*them  of  the  nature  and  value  of  its  contents,  and  that,  if  they  r^-iiriT 
ask  no  questions,  and  there  be  no  fraud  on  the  part  of  the  sender,  ^ 
they  are  liable  for  its  loss.  In  that  case,  the  Company  contracted  to 
convey  the  carriage  with  its  contents,  which  turned  out  to  be  heavier 
and  more  valuable  than  they  had  expected.  There  was  no  fraud  com- 
mitted or  intended ;  and  they  chose  to  abstain  from  inquiry.  Very  dif- 
ferent would  be  the  case  if  goods  delivered  to  a  carrier  to  be  carried 
tamed  out  to  be  of  a  dangerous  nature,  and  of  a  kind  not  usually  car* 
ried  without  the  adoption  of  extraordinary  precautions.  There,  th^ 
nature  of  the  article  being  known  to  the  sender,  the  omission  to  com-^ 
mnnicate  it  to  the  carrier  would  amount  to  something  like  fraud.  The 
present  case,  however,  does  not  fall  within  either  of  those  which  have 
been  put ;  it  is  not  within  the  last,  because  it  is  conceded  that  there  was 
no  fraud, — and  it  is  not  within  the  rule  in  Walker  v.  Jackson,  because 
the  goods  lost  are  not  goods  which  the  defendants  ever  contracted  to 
carry  for  the  plaintiff  for  hire.  For  these  reasons,  I  entirely  agree 
with  my  Lord  that  the  defendants  are  entitled  to  the  judgment  of  the 
Court 

Btles,  J. — I  also  am  clearly  of  opinion  that  the  defendants  are 
entitled  to  our  judgment  on  the  second  plea.  The  declaration  alleges 
that  the  defendants  are  the  owners  and  proprietors  of  a  railway  and  of 
certain  trains  and  carriages  used  by  them  for  the  carriage  and  conveyance 
of  passengers  and  their  luegage,  goods,  and  chattels  in  and  upon  and 
along  the  said  railway  for  hire  and  reward;  and  that  the  plaintiff  at 
their  request  became  and  was  a  passenger,  and  was  received  by  them, 
together  with  his  luggage,  goods,  and  chattels,  to  be  by  them  safely  and 
securely  carried  and  conveyed  with  his  said  luggage,  goods,  and  chattels, 
from *rrorthampton  to  London;  and  that,  through  their  negli-  r«i7o 
gence,  his  luggage  was  lost.  The  defendants  in  answer  to  that  ^  ,^ 
Baj  that  they  did  not  receive  the  plaintiff,  together  with  his  luggage, 
goods,  and  cliattels,  on  the  terms  and  for  the  purpose  in  the  declaration 
mentioned,  as  alleged.  Now,  it  is  plain  that  the  Company,  when  they 
received  the  plaintiff  as  a  passenger  with  the  package  described  in  the 
•pedal  case,  did  not  know  that  they  were  carrying  merchandise.     The 
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dtiy  particle  of  evidenoe  tefnding  to  ehow  that  theydidy  irag,  the  faet 
tliat  the  irord  ^^ 'Glass"  was  painted  en  the  outside  of  the  box.  That, 
irord,  however,  would  merely  indicate  that  the  package  eoniaiiied  some- 
thing which  required  care ;  and  it  might  with  grait  propriety  ¥e  inscribed 
OH  many  packages  which  contain  personal  luggace  oaly.  The  case,  I 
diink,  goes  further  than  that;  for,  not  only  bad  the  GompaBy  no  notice 
that  they  were  carrying  merchandise,  but  there  was  a  distinct  repre- 
sentation by  the  acts  and  conduct  of  the  plaintiff  that  it  was  persons! 
luggage  and  personal  biggage  only  that  they  were  carrying.  I  do  not 
think  the  Company's  servants  were  bound  to  ask  any  questions.  The 
package  was  handed  to  them  as  ordinary  luggage.  That  being  so,  I 
agree  with  my  Lord  in  adopting  what  was  said  by  Lord  Wensleydale  is 
The  Grreat  Northern  Railway  Company,  app..  Shepherd,  req>.,  o  EzoL 
SO,t  i^Zm  that  the  defendant's  conduet, — without' imputing  to  him  aay 
fraudulent  intent, — in  delivering  a  package  of  this  description  withoat 
Communicating  the  fact  that  it  contained  merchandise,  was  in  the  nature 
of  a  concealment,  and  amounted  to  a  positive  representation  that  it  con- 
tained or^nary  personal  luggage  only.  J£  that  be  so^  there  was  oo 
baiksent,  and  no  contract.  It  is  just  as  if  a  man  were  to  throw  a  parcel 
into  one  of  the  carriages  or  to  jump  in  himself  after  the  trsia  had  started, 
^1791  ^^^  ^^^  ^  charge  the  Company  with  a  breach  *of  their  coo- 
•^  tract  to  carry  either  safely,  if  his  parcel  were  lost  or  himself 
injured.  For  these  reasons,  it  seems  to  me  that '  the  defendants  are 
entitled  to  a  verdict  upon  the  traverse  contained  m  the  second  plea. 
-  As  to  the  <}uestion  whether  the  provisions  of  the  Company's  private 
Act  of  Parliament  are  to  be  considered  as  incorporated  in  all  contracts 
taade  with  the  Oompany,  though  I  do  not  desire  to  ba  understood  as 
expressing  any  dissent  from  the  opinions  entertained  by  my  Lord  and 
iDy  Brother  Willes,  I  would  rather  not  say  anything. 

Judgment  for  the  drfendants.(a} 

(  («r)  Th*  -OMe  bow  (M,  T.  1861)  Btands  for  ligament  in  tihe  Ezokaqner  GbuBbcr. 


IHE    MIDLAND    RAILWAY  COMPANY,  Appellants;    ANNIE 

PY£,  Respondent    Matf  3. 

Tbe  21«t  Bection  of  the  Dlroroe  Aot,  20  a  SI  Viet.  o.  86,  is  Mt  ntnMpeoliT*. 
Where,  'theiefore,  ft  married  voman  whose  husband  had  deserted  her  obtsined  a  protection 
' .   order  fron  a  ma^trafee  onder  that  section,  after  the  commenoement  of  an  action  bj  her  in 
htT  own  name  to  recover  damages  against  a  carrier  for  the  loss  of  goods  Intrasted  to  him  by 
•  her  for  «arriage,^Held,  that  the  order  gare  no  rigbt  to  nie. 

; .    This  was  an  aotioo  brought  by  the  plaintiff  (the  respondent),  a  mar- 
'|4ed  woman,  in  her  own  name,  against  the  defendants  (the  appellants), 
iwho  are  oommon  earners  for  hire  from  Nottingham  to  London. 
/  The  action  was  commeneed  by  the  following  plaint : — 
'    '*  In  tbe  Westminster  County  Court  of  Middlesex. 

**  Between  Annie  Pye,  of  8^  Stanley  Street,  Pimlieo,  widow,  plain- 
tiff, and 
'    '*  The  Midlaad  Railway  Company^  of  King's  Cross,  defendants. 
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^Ytm  «re  hereby  flmnramied  to  apjpeBr  a*  a  Coinity  *<2omrtlBo  rte'i^A 
Ve  lieUeii  «i  the  Oourt-fiouse,  St.  Martin's  Lane,  Wostminster^  I- 
on  ibe  Sd  day  of  December,  1860,  at        Debt  or  claim  .    •  £25    0    0> 
the  hour  of  12  at  noon,  to  answer        Oosts  ^{  Ike  fluimi      0  17     8 
the  f3«i»tiff  to  a  claim  the  partkm-        Attorney's  costs   •       0  18    9* 


Ian  af  which  are  hereunto  annexed. 


Total  amount    X26  15    9 


"  Dated  this  ''tb  day  of  November,  1860. 

*'  Chwstophbr  Cuff, 
<*  To  the  •deieodantfl."  "  Registrar  of  the  Court.*^ 

"In  the  Westminster  County  Court  of  Middlesex. 

"  Pye  against  The  Midland  Raihi^ety  O&mpany. 

"  This  action  is  brought  to  recover  the  sum  of  2Sf.,  for  that,  on  or 
about  the  13th  of  August,  1860,  the  plaintiff  delivered  to  the  defendants 
St  Nottingham  twenty-one  packages  of  luggage  and  forty-two  packagea 
of  furniture,  to  be  carried  by  them  from  Not4;iBgham  to  London  for  the 
)>IaiiitHr  for  reward  to  the  defendants  in  that  behalf.  By  the  Begltgenoe 
of  the  defendants,  a  box  and  a  set  of  steps,  part  of  the  goods,  were  lost, 
and  other  of  the  goods  were  damaged* 

*^  The  folk)wiag  is  an  account  of  the  goods  lost  and  of  the  goods 
damaged : — Box  lost,  containing  one  chandelier  gilt,  ono  bronze  chan- 
delier, Brossels  carpet,  mantle,  two  morning  wrappers,  one  wrapper, 
mohair  dr^sa,  Victoria  sable,  set  of  steps. 

^^  Goods  damaged, — Four  cut  spirit  glasses,  ground-glass  butter  cooler, 
large  glass  shade,  two  dessert  dishes,  four  dessert  plates,  two  tureens, 
two  vegetable  dishes,  seven  dinner-plates,  nine  soup-plates,  kitchenr 
table,  steel  fender  and  irons,  Spanish  mahogany  sideboard,  r«ioi 
*tbree  chains  broken,  dining-table  broken,  sofa-bedstead,  nine  *- 
yards  of  carpet  ^^  H.  T.  Roberts,  plaintiff's  attorney. 

**To  the  defendants." 

On  Ihe  80th  of  November,  1860,  the  plaintiff  obtained  a  protecting 
order,  of  which  the  following  is  a  copy : — 

'^  Metropolitan  Police  District,  1      *'I,  Thomas  James  Arnold,  Esq., 
to  wit,  j  one  of  the  magistrates  of  the  police 

courts  of  the  metropolis,  sitTting  at  the  VTestminater  Police  Court,  in  the 
eonMf  of  Middlesex,  and  wiUiin  the  metropolitan  police  district,  do 
kereby  order  that  all  money  or  property  acquired  by  the  lawful  industry 
of  Annie  Pye  (wife  of  William  Pye),  at  present  residing  at  No.  8, 
Stanley  Street,  Pimlico,  in  the  parish  of  St.  George,  Hanover  Square, 
in  the  said  county  and  district,  since  the  25th  day  of  January,  1859, 
being  the  day  on  which  the  said  Annie  Pye  was  deserted  by  her  said 
husband,  or  which  she  may  hereafter  acquire,  and  all  property  which 
she  has  become  possessed  <^  or  to  which  she  has  become  entitled  as  exe- 
cutrix, adfliiaiatrairix,  or  trustee,  since  the  said  25th  day  of  January, 
1859,  or  which  she  may  hereafter  become  possessed  of,  or  to  which  she 
may  becoi&o  entitled  as  ex^^utrix,  administratrix,  or  trustee,  shall  be 
proc«etied;  aod  that  suoh  money  and  property  be  hereby  protected 
against  the  aaid  William  Pye,  his  creditors,  and  any  person  claiming 
uder  hioi ;  and  that  i^  such  ker  afore-mentiuaed  earnings  and  pro* 
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perty  sh^Il  belong  to  the  said  Annie  Pye  as  if  she  were  a  feme  sole. 
Given  under  my  hand  and  seal,  at  the  said  Police  Conrt,  this  80th  day 
of  November,  1860.  **  T.  J.  Arkold. 

^^  Entered  at  the  Westminster  County  Court  of  Middlesex,  this  1st 
day  of  December,  1860.  ^^  Jab.  Gheesb,  assistant  clerk." 

*1R91  ""Some  of  the  goods  which  formed  the  subject-matter  of  this 
-'  action  were  the  property  of  the  plaintiff's  husband  when  he 
deserted  the  plaintiff:  the  residue  of  the  said  goods  were  acquired  by 
the  plaintiff  after  that  time.  It  was  objected,  on  behalf  of  the  defend- 
ants, that  the  action  had  been  commenced  before  the  date  of  the  pro- 
tecting order ;  but  the  learned  judee  ruled  that  the  order,  having  been 
obtained  before  the  hearing,  enabled  the  plaintiff  to  maintain  the  action 
in  respect  of  the  goods  acquired  by  her  since  the  day  on  which  she  wss 
deserted  by  her  husband. 

It  was  proved  that  the  plaintiff's  agent  at  Nottingham,  a  person 
named  Rose,  delivered  the  goods  in  question  at  the  Nottingham  station 
of  the  defendants'  railway,  directed  that  they  should  be  insured,  which 
they  were,  and  signed  a  consignment-note,  of  which  the  following  is  a 
copy : — 

^*  Consignment  Note.     Midland  Railway, 

''Nottingham  Sution,  Aug.  9th,  I860. 
''  To  the  Midland  Railway  Company. 

''  Receive  for  transit  as  per  address  and  particulars  on  this  note,  the 
under-mentioned  goods  on  the  conditions  stated  on  the  other  side. 

"  Sender,  T.  Rose. 


No.  of 
troek. 

NOBM  of  oonrigDM. 

Barf- 

doncsu 

Gsrrlage 
paid  by 

No. 
21 

Deierlptlon 
of  goods. 

1 

Wtl^t 

s 
2 

rf 
I 

t 
13 

16 

i 

8 

1 

i 

k. 

Mrs.  Pye, 

2S,  DoTonibire  Terraoe, 

Clereland  Square, 

Hyde  Park,  LondoB. 

King's  Cross  Station, 
to  be  called  for. 

Thos.  Rosb. 

1  Chair 
broken. 

Packages 
Inggage 

« 
Fnmitare 

4 

*1RS1       ^^1^0  goods  arrived  safely  and  without  injury  at  the  King's 
^  Cross  station,  which  is  the  station  to  which  all  goods  consigned 
to  be  left  till  called  for  would  be  transmitted  in  the  ordinary  course  of 
the  defendants'  business. 

Upon  the  13th  of  August,  notice  was  given  to  the  plaintiff  in  the 
following  form : — 

^*  Goods  Department. 

''  King's  Cross,  N.,  August  ISth,  I860. 
**  Mrs.  Pye,  22,  Devonshire  Terrace,  Hyde  Park. 
^\I  beg  to  inform  you  that  the  under-mentioned  goods  consigned  to 
you  arrived  this  day,  and  have  been  sent  to  the  Company's  warehouse, 
where  they  remain  to  your  order  and  at  your  risk ;  and  that  this  Com- 
pany will  not  hold  themselves  responsible  for  damage  by  fire,  the  act 
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of  6od,  eivH  commotion,  yermin,  or  deterioration  of  qnality  or  quantity 
by  storage  or  otherwiae ;  and  that  demurrage  will  be  charged  for  deten* 
tion  of  any  wagon  the  contents  of  which  are  not  removed  within  one 
clear  day  from  the  date  of  advice  of  its  arrival.  Your  instructions  for 
removal  of  same  will  oblige, 

"Pro  A.  H.  BoYLAN,  E.  Marklew." 


No. 
ltmke$. 

From 

Ko.  and  dMeiiptloB. 

Wdgbi 

Rate. 

Paid  on 

To  pa  J 

* 

1 

i 

4 
27 

\i$ 

KotUogham 

21  packages  of  loggage 
42        «             fbrnitnxe 

Waiting  at  Kiag^f  Crof  s 

13 
16 

3 

1 

£    «.  rf. 
1     4  6 
3  19  9 

5  14  3 

On  the  16th  of  August,  the  plaintiff  went  to  the  King's  Cross  station 
to  pay  for  the  carriage  and  insurance  of  the  goods,  and  told  the  ofiScial 
at  the  soods  department  there  that  she  wished  the  goods  to  remain 
*a  few  days :  he  said  she  would  have  to  pay  for  storage,  to  which  c^-iqa 
she  objected,  stating  that  she  had  been  informed  by  the  clerk  in  ^ 
the  luggage  department  at  Nottingham  that  no  warehouse-room  was 
chargeable  when  goods  were  insured,  and  that  they  could  remain  at  the 
station  free  of  charge  for  one  or  two  months ;  whereupon  the  said  official 
said  there  must  be  some  mistake  at  Nottingham ;  he  would  write  to  that 
place,  and  communicate  with  the  plaintiff  immediately  on  receiving  a 
reply. 

On  the  4th  of  September,  the  plaintiff,  not  having  received  any  com- 
munication, as  promised,  went  again  to  the  King's  Cross  station,  and 
Eaid  the  sum  of  52.  149.  8(2.,  and  took  a  receipt  for  the  same  on  the 
Mer  hereinbefore  set  forth  dated  18th  of  August  last,  of  which  receipt 
the  following  is  a  copy : — 

''  Paid,  September  4, 1860. 

"  For  Midland  Railway  Company, 

"  Wm.  Bradbert." 

On  the  same  day,  the  4th  of  September,  some  of  the  goods  were  sent 
by  plaintiff's  direction  to  her  house.  Upper  Stanley  Street :  but  some 
were  not  delivered,  and  others  were  damaged,  probably  from  exposure 
to  wet  during  their  stay  at  King's  Cross  from  the  10th  of  August  till 
the  4th  of  September. 

No  charge  was  made  on  behalf  of  the  defendants  for  warehouse-room 
or  for  the  carriage  of  the  goods  from  King's  Cross  to  Stanley  Street. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  applied 
for  a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  support  the 
plaintiff's  particulars  of  demand,  which  charged  the  defendants  only  as 
carriers  to  London :  and  it  was  submitted  that  the  defendants  were  not 
liable  as  carriers  for  injury  or  loss  to  the  goods  while  they  remained  at 
King's  Cross ;  but  were  only  liable  as  warehousemen. 

*The  learned  Judge  refused  to  nonsuit,  saying  the  particulars  r«ioe 
might  be  amended  in  that  respect :  and  the  trial  proceeded.    No  1* 
aoDlicationi  however,  for  an  amendment  was  made  on  behalf  of  the 
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plaintiff;  the  plaintiff  eonteiMiing  that  the  defettdafits  otmtmned  liiAle 
88  earriers  iqp  to  the  time  of  iJie  delivery  of  the  goods  in  Stanley 
Street. 

The  learned  Jndge  directed  tlie  jnr j  tliat  the  defendants  irere  liaUe»* 
if  the  goods  were  lost  or  damaged  under  any  eireuniBtanees  in  thdr 
transit  from  Kottingham  to  Kiag'a  Cross;  but  that,  if  the  loss  and 
damage  arose  after  the  arrival  at  King's  Cross,  tb«  defendants  wonld 
not  be  liable,  unless  they  had  failed  to  take  due  and  reasonable  care  of 
the  goods  after  their  arrival  at  King's  Cross,  in  which  case  they  would 
be  liable. 

The  Judge  further  told  the  junr,  that,  if  the  goods  were  lost  or  da* 
xnaged  while  they  remained  at  King's  Cross,  it  would  be  material  for 
them  to  consider  whether  or  not  they  remained  at  King's  Cross  through 
the  fault  of  the  plaintiff;  for,  if  the  detention  of  the  goods  at  King's 
Cross  arose  from  the  fault  of  the  plaintiff,  she  would  have  no  right  to 
complain  of  any  injury  to  the  goods  which  might  have  been  thereby 
occasioned. 

Tho  jury  fonnd  a  verdict  for  the  plaintiff,  for  18/.  13t.,  as  being  the 
amount  of  damage  sustained  in  respect  of  such  of  the  goods  as  had 
been  acquired  by  the  plaintiff  after  her  desertioo ;  wad  that  the  loss  and 
damage  arose  after  the  goods  arrived  at  King's  Cross. 

The  question  for  the  opinion  of  the  Couit,  was,  whether  the  learned 
Judge  was  right  in  the  mKng  and  direction  hereinbefore  set  forth.  If 
the  learned  Judge  was  right  in  both,  then  th«  vendtet  was  to  stand.  If 
he  was  wrong  ia  the  ruling,  then  the  verdict  was  to  be  set  aside,  and  a 
terdict  for  the  defendanta,  or  a  nonsuit,  was  to  be  entered.  If  he  was 
*1  Rdl  fight  in  the  ruling,  but  wrong  in  the  direction,  and  the  Ooort 
-I  ^ahould  be  of  opinion  that  the  particulars  ought  not  to  bo 
amended,  then  the  verdict  was  to  be  set  aside,  and  a  rerdiet  for  the  de« 
fondants,  or  a  nonsait,  was  to  be  eii4»red. 

W,  G.  JZiirrwon,  for  the  appeUaat8.(«) — The  direction  of  the  County 
Court  Judge  was  clearly  wrong.  In  the  absence  of  a  protecting  ordoTi 
the  goods  in  question  being  the  husband's  goods,  the  plaintiff  would  not 
be  in  a  position  to  maintain  this  action.  Her  right,  therefore,  in  the 
present  case  will  depend  upon  the  construction  which  is  to  be  put  upon 
the  21st,  25th,  and  26th  sections  of  the  Divorce  and  Matrimonial  Causes 
Act,  20  fc  21  Vict.  e.  £5*  The  21st  section  enacts  that  ^'  a  wife  deserted 
by  her  husband  may  at  any  time  after  such  desertion,  if  resident  within 
the  flMtropolitan  diatriet,  apply  to  a  police  magistrate,  or,  if  resident  ia 
the  oountry,  to  justices  in  petty  sessions,  or,  in  either  case,  to  the  Qonrt^ 
for  an  order  to  protect  any  money  or  property  she  may  acquire  by  her 
own  lawful  industry,  and  property  which  she  may  beeome  possessed  of, 

'  («)  The  poiBts  DMHrkcd  ior  sigimcat  on  the  pni  of  Ube  appolkiitg  wen  m  foSows  >-» 

.  «1.  That  the  magUtrAto's  order  let  forth  In  the  caae  h»d  no  retrospeotiTe  operation,  and  that 

therefore  ttie  plaintiff  (below)  had  no  right  of  action  in  her  own  right  at  the  time  of  bringiaig 

Oie  aetlon : 
"2.  That,  •)•  the  aetion  wmf  brcnght  against  the  defendants  npon  a  oontraeft  to  cany  fram 

STottiatcham  to  Lendon,  an4  as  the  jmrj  fooid  that  there  was  no  breach  of  Iha*  conteadW  t^ 

defendants  (below)  were  entitled  U  the  Terdict: 
**Z,  That  the  Jndge  was  wrong  in  directing  the  jury  that  they  might  find  a  rerdiet  for  tbn 

fflaiatAff  (below)  if  tfhey  tfaonght  that  due  care  of  the  plaintifTs  goods  bad  not  been  taken  at 

King's  Cresi^  or  if  they  wece  lost  er  dsnaged  ia  tlieir  transit  from  King's  Cross  Is  Staatay 

Btraet" 
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after  sacb  desertioo,  againvt  ber  hnsband  or  his  creditors,  or  anj  persoii 
daimin^  under  him ;  and  such  '^'magistrate,  or  justices,  or  Coort,  r:|k-flo<f 
if  satisfied  of  the  fuet  of  such  desertion,  and  that  the  same  was  ^ 
vithoot  reasonable  eanse,  and  that  the  wife  is  maintaining  herself  by 
her  own  mdustry  or  property,  may  make  and  give  to  the  wife  an  order 
protectmg  her  earnings  and  property  acquired  since  tie  eommencement 
of  such  desertion,  from  her  husband  and  alt  creditors  and  persons  claim* 
ing  under  him,  and  such  earnings  and  property  shaB  belong  to  the  wife 
as  rf  she  were  a  feme  sofer  Pirovided  always,  that  every  such  order,  if 
made  by  a  police  magistrate  or  justices  at  petty  sessions,  shall,  within 
ten  days  after  the  making  thereof,  be  entered  with  the  registrar  of  the 
County  Court  within  whose  jurisdiction  the  wife  is  resident ;  and'  that 
it  shall  be  lawful  for  the  husband,  and  any  creditor  or  other  person 
claiming  under  him,  to  appfy  to  the  Court  or  to  the  magistrate  or  justices 
W  whom  such  order  was  made  for  the  discbarge  thereof:  Provided  also, 
that,  if  the  husband  or  any  creditor  of  or  other  person  claiming  ander 
the  husband  shall  seize  or  continue  to  hold  any  property  of  the  wife 
after  notice  of  any  such  order,  he  shall  be  liable,  at  the  suit  of  the  wife 
(which  she  is  hereby  empowered  to  bring),  to  restore  the  specific  pro- 
perty, and  also  for  a  sara  equal  to  double  the  value  of  the  property  so 
seized  or  held  after  such  notice  as  aforesaid.  If  any  such  order  of  pro- 
tection be  made,  the  wife  shall  during  the  continuance  thereof  be  and 
be  deemed  to  have  been  during  such  desertion  of  her  in  the  Khe  position 
in  all  respects^  with  regard  to  property  and  contracts^  and  suing  and 
being  sued,  as  she  would  be  under  this  Act  if  she  obtained  a  decree  of 
judicial  separation.*'  The  25th  section  enacts,  that,  "in  every  case  of 
a  jadicial  separation,  the  wife  shall,  from  the  date  of  the  sentence  and 
whilst  the  separation  shall  continue,  be  considered  as  a  feme  sole  with 
respect  to  property  of  every  description  which  *8he  may  acqutre,  r^-ioo 
or  which  may  come  to  or  devolve  upon  her ;  and  such  property  »- 
aay  be  disposed  of  by  her  in  all  respects  as  a  feme  sole,  and  on  her 
decease  the  same  shall,  in  case  she  shall  die  intestate,  go  as  the  same 
would  have  gone  if  her  husband  had  been  then  d^ead :  Provided  that,  if 
any  such  wife  should  again  cohabit  with  her  husband,  all  such  property 
as  she  may  be  entitled  to  when  such  cohabitation  shall  take  place  shall 
be  held  to  her  separate  use,  subject  however  to  any  agreement  in  writing 
made  between  herself  and  her  husband  whilst  separate/'  And  the  26th 
section  enacts,  that,  '^in  every  case  of  a  judicial  separation,  the  wife 
shall,  whilst  so  separated,  be  considered  as  a  feme  sole  for  the  purposes 
of  contract  and  wrongs  and  injuries,  and=  suing  and  being  sued  i»  any 
civil  proceeding;  and  her  husband  shall  not  be  liable  in  respect  of  any^ 
engagement  or  contract  she  may  have  entered  into,  or  fer  any  wrongful 
act  or  omission  by  her,  or  for  any  costs  she  may  incur  ae  plaintiff  or 
defendant:  Provided  that,  where,  upon  any  such  judicial  separation, 
alimony  has  been  decreed  or  ordered  to  be  paid  to  the  wife^  and  the 
same  shall  not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  neces- 
saries supplied  for  her  use :  Provided  also^  that  nothing  shall  prevent 
the  wife  from  joining,  or  at  any  time  during  such  separation^  in  the 
exercise  of  any  joint  power  given  to  herself  and  her  husband.^  The 
plaint  in  the  County  Court  was  sued  out  on  the  7th  of  November,  1860, 
m  respect  of  a.  conversion  in  September.  The  protecting  order  was 
obtained  on  the  30th  of  November,  and  registered  on  the  Ist  of  Deceoa 
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Der ;  and  the  summons  was  heard  on  the  3d.  The  right  to  sne  must 
exist  at  the  time  of  the  commencement  of  the  action :  Bill  v,  Bament, 
9  M.  &  W.  86.t  It  could  not  have  been  the  intention  of  the  statute 
*'{RQ']  ^^^^  ^^^  order  should  have  a  retrospective  effect.     Suppose  '^the 

^  order  were  obtained  after  the  commencement  of  the  action,  and 
before  the  day  of  trial  it  was  rescinded,  how  would  that  affect  the  rights 
of  the  parties  ?  Taking  the  whole  section  together,  it  is  manifest  that 
the  legislature  did  not  intend  to  give  the  protection  order  a  retrospect- 
ive effect  so  as  to  bind  the  rights  of  third  parties.  Th#  effect  of  a  sen-  ^ 
tence  of  judicial  separation  under  s.  25  has  a  very  different  effect. 
Then,  the  order  does  not  upon  the  face  of  it  show  a  desertion  without 
reasonable  cause :  the  evidence  of  desertion  is  most  inconclusive  and 
uncertain.(a)  [  Vdally  who  appeared  for  the  respondent,  observed  that 
this  was  not  one  of  the  objections  taken  in  the  County  Court.]  There 
was  no  evidence  to  go  to  the  jury  to  show  that  the  Company  were  guilty 
of  any  negligence  as  carriers.  As  carriers,  they  received  the  goods  to 
be  safely  and  securely  conveyed  to  King^s  Cross :  and  in  this  respect 
the  Company's  duty  was  performed.  Whilst  they  remained  there  at 
the  plaintiff's  request,  they  were  held  by  the  Company  in  the  capacity 
of  warehousemen  :  and,  in  the  absence  of  evidence  of  gross  negligence, 
they  would  not  be  liable  for  any  injury  done  to  them. 

fjdally  for  the  respondent.(5)— The  ruling  of  the  County  Court  Judge 
*1901   ^^^  perfectly  correct.     The  effect  '*'of  the  protecting  order  under 

-^  the  21st  section  of  the  Act,  is,  to  make  the  married  woman  a 
statutory  feme  sole  from  the.  date  of  the  desertion.  The  concluding 
words  of  the  section  are  plain  and  unambiguous, — '^  If  any  such  order 
of  protection  be  made,  the  wife  shall  during  the  continuance  thereof 
be  and  be  deemed  to  have  been  during  such  desertion  of  her  in  the  like 
position  in  all  respects,  with  regard  to  property  and  contracts,  and  suing 
and  being  sued,  as  she  would  be  under  this  Act  if  she  obtained  a  decree 
of  judicial  separation ;"  that  is,  she  shall  for  all  purposes  be  deemed  to 
have  been  a  feme  sole  from  the  commencement  of  the  desertion.  As  to 
the  alleged  hardship  of  making  the  order  retrospective,  it  is  not  greater 
than  in  the  case  of  Heslop  v.  Baker,  6  Exch.  740.t  The  9th  section 
of  the  21  &  22  Vict.  c.  108  (which  was  passed  to  amend  the  former  Act) 
enacts  that  ''  every  order  which  shall  be  obtained  by  a  wife  under  tbe 
said  Act  of  20  &  21  Vict.  c.  85,  or  under  this  Act,  for  the  protection  of 
her  earnings  or  property,  shall  state  the  time  at  which  the  desertion  in 
consequence  whereof  the  order  is  made  commenced ;  and  the  order  shaU, 
as  regards  all  persons  dealing  with  such  wife  in  reliance  thereon,  be 
conclusive  as  to  the  time  when  such  desertion  commenced."  Why  should 
that  be  rendered  necessary,  unless  to  make  it  applicable  to  some  condi* 
tion  existing  before  the  date  of  the  order  7  [Btles,  J. — Would  par- 
ments  made  to  the  husband  whilst  the  state  of  desertion  existed,  be 
invalidated  by  the  subsequent  order  7]  It  is  submitted  that  they  would.  ' 
[Kbating,  J.— The  8th  section  of  the  21  &;  22  Vict.  c.  108  validates  all 

(a)  The  form  of  order  in  qm  in  the  Diroroe  Court  merely  states  the  fact  of  desertion.  Ite 
petition  alleges  the  desertion  to  hare  been  without  reasonable  canse. 

(6)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows : — 

"  1.  That  the  ruling  of  the  learned  Judge  was  right,  that  the  notion  was  maintainable : 

"  2.  That  there  was  no  misdirection : 

"  3.  That  the  Judge  rightly  decided  on  the  matter  of  praotice,  and  that  this  waa  no  grMni4 
of  appeaL" 
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transactions  with  the  wife  between  the  date  of  the  order  and  the  dis- 
eharge  of  it.]  Any  defect  in  the  form  of  the  order  may  be  cured  by 
an  amendment.  The  duty  of  the  carrier  is,  to  carry  and  deliver :  the 
Company,  therefore,  had  not  performed  their  contract  '^'nntil  the  r«iqi 
goods  were  delivered  at  the  plaintiff's  place  of  residence.  *- 

HarrUan  was  heard  shortly  in  reply. 

E&LB,  C.  J. — I  think  Mr.  Harrison  is  entitled  to  succeed  upon  the 
first  point  urged  by  him,  viz.,  that  an  order  for  the  protection  of  the 
earnings  and  property  of  the  married  woman  nnder  the  21st  section  of  . 
tbe  20  k  21  Vict.  c.  85,  obtained  by  her  during  the  pendency  of  the 
action,  will  not  entitle  her  to  maintain  an  action  which  was  not  main- 
tainable at  its  commencement.  Those  whose  duty  it  is  to  administer 
the  law  very  properly  guard  against  giving  to  an  Act  of  Parliament  a 
retrospective  operation,  unless  the  intention  of  the  legislature  that  it 
should  be  so  construed  is  expressed  in  clear,  plain,  and  unambiguous 
language;  because  it  manifestly  shocks  one's  sense  of  justice  that  an 
act  legal  at  the  time  of  doing  it  should  be  made  unlawful  by  some  new 
enactment.  Modern  legislation  has  almost  entirely  removed  that  blem- 
ish from  the  law:  and,  wherever  it  is  possible  to  put  upon  an  Act  of 
Parliament  a  construction  not  retrospective,  the  Courts  will  always 
adopt  that  construction.  The  first  part  of  the  21st  section  of  the  20 
k  21  Vict.  c.  85  provides,  that,  in  case  of  desertion,  the  wife  may  apply 
for  an  order  to  protect  any  money  or  property  she  may  acquire  by  her 
own  lawful  industry,  and  property  which  she  may  become  possessed  of 
after  such  desertion,  against  her  husband  or  his  creditors  or  any  person 
claiming  under  him ;  and  it  goes  on  to  provide  that  the  jurisdiction  to 
which  the  application  is  made,  if  satisfied  of  the  fact  of  such  desertion, 
and  that  the  same  was  without  reasonable  cause,  and  that  the  wife  is 
maintaining  herself  by  her  own  industry  or  property,  may  make  and 
give  to  the  wife  an  order  protecting  her  ^earnings  and  property  r^ii  no 
acquired  since  the  commencement  of  such  desertion,  from  her  '-  . 
husband  and  all  creditors  and  persons  claiming  under  him,  and  that 
such  earnings  and  property  shall  belong  to  the  wife  as  if  she  were  a  feme 
sole.  I  can  well  understand  the  law  giving  a  retrospect  here.  The  wife 
is  an  aggrieved  party ;  the  husband  delinquent.  It  is  right,  therefore, 
that  the  order  should  have  a  retrospective  operation  against  the  husband 
and  against  those  claiming  under  him.  The  whole  object  of  the  protec- 
tion would  be  frustrated  if  it  were  otherwise.  Then  follow  provisions 
for  the  registration  of  the  order,  and  for  discharging  it,  for  giving  the 
wife  a  remedy  for  a  violation  of  it :  and  then  follows  something  not 
exactly  corresponding  with  the  rest  of  the  clause, — an  enactment  in 
wider  terms  than  what  had  gone  before, — that,  '^  if  any  such  order  of 
protection  be  made,  the  wife  shall  during  the  continuance  thereof  be 
and  be  deemed  to  have  been  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property  and  contracts,  and 
suing  and  being  sued,  as  she  wocdd  be  under  this  Act  if  she  obtained  a 
decree  of  judicial  separation."  These  words,  no  doubt,  are  capable  of 
the  construction  sought  to  be  put  upon  them  by  Mr.  VdalL  But  so  to 
construe  them  would  give  them  a  most  unjust  effect.  If  this  provision 
were  held  to  be  retrospective,  the  effect  would  be  to  invalidate  all  pay- 
ments made  to  the  husband  in  the  mean  time,  and  all  sales  of  the  hus- 
band*B  property,  and  would  give  the  wife  rights  of  action  against  third 
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persons  for  acts  done  hj  them  wbieh  were  lawftil  at  the  time :  whereasi 
the  contrary  eonstnxction  does  not  deprire  the  wife  of  any  of  th«  pro* 
tection  the  statute  intended  to  giro  her :  a9  to  her  earnings  snd  pro- 
perty, protection  is  giren  to  her  against  her  husband  and  persons  clwni^ 
*19S1  ^"S  under  him :  and,  ft  may  be,  also  ae  to  existing  caivseB  of 
^  '*'action,  where  the  action  is  commenced  after  the  date  of  the 
order.  But  what  we  are  called  upon  to  say,  ie,  that  thia  pronsion  is 
applicable  where  the  action  is  commenced  before  the  protecting  order  is 
obtained, — which  wonld  be  taking  away  from  the  defendant  a  defeaee 
which  he  was  all  along  entitled  to  set  up,  and  fixing  him  with  all  the 
costs  of  the  action.  I  am  clearly  of  opinion  that  the  prevision  in  ques- 
tion does  not  operate  to  give  validity  to  an  action  brought  before  the 
right  is  acquired.  I  therefore  think  the  appellants  are  entitled  to  ^dg* 
ment. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  In  order  to  adopt 
the  construction  contended  for  on  the  part  of  the  respondent,  we  must 
hold  that  the  defendant,  who  justly  defended  the  action  at  the  time  it 
was  brought,  became  a  wrongdoer  by  reason  of  the  order  afterwarda 
obtained  by  the  plaintiff  herself.  I  see  nothing  in  the  language  of  the 
statute  which  calls  for  such  a  construetion.  The  words  at  the  eondnd- 
ing  part  of  s.  21  clearly  are  not  retrospective,  whatever  may  be  the  oase 
as  to  the  earlier  provisions.  The  Court  becomes  seised  of  the  aoit  by  a 
proceeding  on  the  part  of  a  person  having  a  right  to  sue :  and,  generally 
speaking,  there  can  be  no  right  to  sue^  unless  it  is  vested  at  the  time  of 
the  commencement  of  the  proceedings.  The  ease  of  an  executor  whe 
has  not  proved  the  will  is  an  exception :  it  is  enough  if  he  produces  the 
probate  at  the  trial ;  but  that  is  because  he  derives  all  hia  rights  and 
authorities  from  the  will.  The  case  of  an  administrator  is  different :  the 
administrator,  who  derives  all  his  power  to  sue  from  the  letters  of 
administration,  must  have  them  at  the  time  he  commences  the  action. 
Another  exception  is  that  of  a  copyholder  who  has  obtained  a  surrender, 

*1941  ^^^  ^^  ^^^  ^^^  admitted.     The  right  of  property  and  of 

^  ^possession  is  in  him  by  the  surrender ;  but,  for  the  protection 
of  the  lord,  his  title  requires  to  be  perfected  by  admittance.  But,  in 
the  present  case,  the  law  had  vested  the  right  to  sue,  at  the  time  the 
action  was  commenced,  in  the  husband  and  wife ;  and  it  would  have  been 
impossible  for  the  defendants  to  have  settled  the  action  with  the  wife. 
The  eifeet  of  the  protecting  order  is  to  give  the  wife  an  entirely  new 
right  as  against  third  persons.  In  Perry  tr.  Skinner,  2  M.  &  W.  471,t 
it  was  held,  that,  where  a  patent  is  originally  void,  but  amended  under 
the  5  &  6  W.  4,  c.  88,  s.  1,  by  filing  a  disclaimer  of  part  of  the  invex^ 
tion,  tliat  Act  has  not  a  retrospective  operation,  so  as  to  make  a  party 
liable  for  an  infringement  of  the  patent  prior  to  the  time  of  entering 
such  disclaimer.  Parke,  B.,  there  says :  *^The  rule  by  which  we  are  to 
be  guided  in  corstruing  Acts  of  Parliament,  is,  to  look  at  the  precise 
words,  and  to  construe  them  in  their  ordinary  sense,  unless  it  would  lend 
to  any  absurdity  or  manifest  injustice :  and,  if  it  should,  so  to  vary  and 
modify  them  as  to  avoid  that  which  it  certainly  could  not  have  been  the 
intention  of  the  legislature  should  be  done.  Now,  if  the  construction 
contended  for  by  Mr.  Botch  (a)  was  to  be  considered  as  the  right  con- 

(a)  That  the  Act  had  a  retrofpectivo  operation,  where  the  inMngement  took  place  with 
'respoct  to  a  part  of  the  inrention  to  which  the  duclaimer  did  not  apply. 
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BtructioD,  it  would  lead  to  the  mftnifest  injustice  of  a  party  who  might 
baye  put  himself  to  great  expense  in  the  making  of  machines  or  engines, 
the  sabject  of  the  grant  of  a  patent,  on  the  faith  of  that  patent  being 
miy  being  made  a  wrongdoer  by  relation.  That  is  an  effect  the  law 
irill  not  give  to  any  Act  of  Parliament,  unless  the  words  are  manifest 
tnd  plain."  The  construction  we  are  asked  by  the  respondent  to  put 
upon  this  statute  is  uncalled  for  and  against  all  rule. 

*Btles,  J. — I  am  of  the  same  opinion.  The  serious  conse-  r«iqe 
qnences  which  have  been  suggested,  and  probably  many  more  ^ 
which  have  not  occurred  to  the  Bar  or  to  the  Court,  would  result  from 
giving  the  provision  in  question  the  construction  which  has  been  con- 
tended for  on  the  part  of  the  respondent  in  this  case.  I  am  unable 
entirely  to  reconcile  the  21st  and  25th  sections  of  the  Act.  The  21st 
section,  at  the  close  of  it,  contains  this  provision, — **  If  any  such  order 
of  protection  be  made,  the  wife  shall  during  the  continuance  thereof  bo 
and  be  deemed  to  have  been  during  such  desertion  of  her  in  the  like 
position  in  all  respects,  with  regard  to  property  and  contracts,  and  suing 
and  being  sued,  as  she  would  be  under  this  Act  if  she  obtained  a  decree 
of  jadicial  separation."  Then,  turning  to  s.  25,  we  find  it  provided, 
that,  '*  in  every  case  of  a  judicial  separation,  the  wife  shall,  from  the 
date  of  the  sentence,  and  whilst  the  separation  shall  continue,  be  con- 
sidered as  a  feme  sole  with  respect  to  property  of  every  description  which 
she  may  acquire  or  which  may  come  to  or  devolve  upon  her :"  and  then, 
in  8.  26,  it  is  provided,  that,  in  every  case  of  a  judicial  separation,  the 
wife  shall,  whilst  so  separated," — that  is,  from  the  date  of  the  sentence, 
— **be  considered  a  feme  sole  for  the  purposes  of  contract,  and  wrongs 
and  iDJuries,  and  suing  and  being  sued  in  any  civil  proceeding."  Feel- 
ing the  full  force  of  the  difficulties  which  have  been  presented  to  us,  it 
seems  to  me  that  we  shall  be  acting  consistently  with  all  the  rules  by. 
which  the  Courts  are  guided  in  the  construction  of  statutes,  in  holding 
that  the  respondent  was  not  in  a  position  to  commence  this  action  until 
the  right  of  action  had  become  vested  in  her  by  virtue  of  the  order  of 
the  magistrate  or  the  sentence  of  the  Court. 

Keating,  J. — ^We  are  not  called  upon  to  decide  on  *the  present  p^^  q^ 
occasion  whether  the  21st  section  of  the  20  &  21  Vict.  c.  85  is  ^ 
in  all  caaes  to  receive  a  retrospective  construction.     Difficulty  would  no 
doubt  occur  io  some  cases.    But,  whatever  may  be  the  proper  construe 
tioQ  of  the  earlier  branches  of  the  clause,  it  seems  to  me  to  be  perfectly 
clear  that  a  married  woman  who  has  improperly  brought  an  action  in 
her  own  name,  cannot,  by  obtaining  a  protecting  order  just  on  the  eve 
of  the  trial,  clothe  herself  with  a  new  character,  which  will  have  the 
effect  of  throwing  a  burthen  on  the  defendant. 
I*  Judgment  of  nonsuit,  without  costs.(a) 

(a)  8«e  Kx  parte  Cartwrighty  in  re  InoCi  31  Law  Times  91,  where  it  was  held  that  a  mairiea 
voman  dMcrted  by  her  hasband  since  1839,  who  had  obtained  an  order  for  the  protection  of 
^r  property  acquired  since  that  time,  might  prore  against  a  bankmpt^s  estate  for  mon^  lent 
U  diflneot  times  since  1839,  bat  before  the  order  of  protection. 
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ALFRED  HARROP,  App.,  THOMAS  FISHER,  Reap.    Mvn  S. 

A  Mil  dntwB  payaVU  to  A.  B.  or  ordtr  ii  not  tnoiftraUe  without  tho  OBdonaMBi  of  tko 
pajoo :  and  an  anthoritj  from  him  to  ono  to  whom  h«  dolirort  the  bill,  to  endont  H  ift  kii 
BftDM,  is  not  to  be  infemd  from  the  mere  aot  of  delirery. 

This  was  a  plaint  brought  by  the  respondent  against  the  appeUant, 
and  was  heard  and  determined  (without  a  jury)  in  the  County  Court  of 
Yorkshire  holden  at  Sheffield,  on  the  21st  oS.  November,  I860. 

The  particulars  of  the  respondent's  demand  were  as  follows : — ^*  This 
aetion  is  brought  to  recover  the  sum  of  202.  19t.,  principal  and  interesi 
*1971  ^^^  ^^  ^^^  plaintiff  *as  the  holder  of  a  dishonoured  biU  of  ei- 
-'  change,  of  which  the  following  is  a  copy, — 


-3  I 


X20    0    9  i  .8  f.  "  Sheffleld,  July  Stli,  1859. 


"  Four  oBontkB  afier  dote,  paj  to  my  «  J  ^^  order  the  sum  of  Tweatj  pounds,  for 


value  reoeiyed.  x     "8 

*^  To  Mewrs.  A.  Harrop  k  J  «  ^  Wiluam  Jobvsoh." 

Co.,  Bellows  manafaoturersy  I*  %   . 

Sheffield."  ^  I  -S 

Endorsed,—*"  Per  pro.  Williazn  Johnson, 

J  AXES  Radcliffi.'* 

The  facts  proved  were  as  follows : — A  bill  of  exchange  of  which  the 
above  is  a  c(^y  was  drawn  by  one  William  Johnson,  and  accepted  by 
the  appellant,  in  consideration  of  goods  supplied  by  Johnson  to  the 
appellant  to  the  amount  of  about  17/.,  and  of  Johnson  promisinf  to 
supply  further  goods  to  make  up  the  full  amount  of  20Z.,  but  which 
further  goods  he  never  did  supply, 

Johnson  got  the  bill  discounted  by  one  James  Radcliffe,  who  was  not 
aware  that  the  full  consideration  had  aot  been  paid  to  the  acceptor; 
and  Radcliffe  bonfi  fide  paid  to  Johnson  182.  fn:  the  bill^  and  received  it 
from  him,  but,  from  ignorance  or  imadvertena,  did  not  a^k  Jehmon  to 
endor$e  it. 

Radcliffe  placed  the  bill  in  his  oashxhoz,  and  neglected  to  present  it 
for  payment  until  two  or  three  months  after  it  became  due,  when  he 
applied  to  the  appellant  personally  for  payment,  and  was  told  bv  him 
that  the  drawer,  Johnson,  nad  not  supphed  all  the  goods  he  had  pro- 
mised to  supply,  but  that,  if  Radcliffe  would  take  off  1/.  10«.  from  the 
amount,  he  would  pay  it ;  and  the  appellant  also  informed  Radcliffs 
*1981  ^^^^  ^^  ^^^  supplied  the  London  and  Westminster  Bank  with 
^  *funds  to  pay  the  bill  at  maturity,  but,  as  it  had  not  been  pre- 
sented, he  had  withdrawn  them. 

Radcliffe  at  the  time  refused  to  take  18Z.  10««  in  full  discharge  of  the 
amount  of  the  bill,  and  at  a  subsequent  interview  was  informed  by  the 
appellant  that  he  could  not  pay  the  bill  until  it  had  Johnson's  endorse* 
ment  on  it.  Radcliffe  told  the  appellant  that  he  would  indemnify  him 
against  any  claim  by  any  other  person  on  the  bill ;  and  the  same  offer 
was  made  by  the  respondent's  attorney  at  the  trial ;  but  in  both  cases  it 
was  refused. 

Radcliffe  afterwards  (not  in  the  appellant's  presence)  wrote  the  name 
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of  ^  Willian  Johnson*'  as  an  endorser  on  the  baok  of  the  bill,  but, 
namediately  after  having  done  bo,  erased  that  endorsement,  so  that  it 
was  barely  le^ble  at  the  trial,  and  endorsed  it  **  Per  pro*  Wm.  Johnson, 
James  Radcline."  Before  doing  so,  Radcliffe  had  endeavoured  to  find 
Johnson,  but  had  not  been  able  to  do  so,  in  consequence  of  Johnson 
having  left  Sheffield,  and  (as  it  was  supposed)  gone  to  America. 

Anet  the  endorsement  was  made  in  manner  above  stated,  the  bill 
was  duly  presented  for  payment,  and  dishonoured ;  and  the  appellant, 
though  applied  to  frequently,  has  always  since  refused  to  pay  it,  until 
Johnson's  endorsement  in  his  own  handwriting  should  be  obtained. 

After  all  the  transactions  above  stated,  Radcliffe  paid  the  bill  to  the 
respondent  in  full  discharge  of  a  debt  due  from  Radcliffe  to  the  re- 
spondent :  and  it  was  taken  as  admitted  by  the  respondent  that  he  had 
no  other  right  against  the  appellant  than  Radcliffe  would  have  had  if  he 
had  not  transferred  the  bill  to  the  respondent. 

Radcliffe  had  done  other  business  for  Johnson :  and  Johnson  told  him 
at  the  time  when  Radcliffe  'discounted  the  bill  for  him,  that  the  r^iog 
acceptor  was  a  responsible  person,  and  would  be  sure  to  meet  '- 
the  bill  at  matority :  but  he  nevtrgave  any  expre9$  authority  to  Radcliffe 
io  ehdaru  it  in  hi$  (Johnson's)  name^  nor  any  authority  fyrther  than 
what  may  be  in/erred  from  the  facts  above  stated, 

Johnson  had  never  applied  to  the  appellant  on  the  subject  of  the  bill; 
but  some  of  the  creditors  had  given  notice  to  the  appellant  not  to  pay  it 
to  the  holder.  Johnson  cannot  now  be  found.  These  were  the  only 
material  facts  proved. 

Upon  diese  facts,  it  was  contended  on  behalf  of  the  iq)pellant  that 
there  was  no  evidence  of  any  authority  given  by  Johnson,  the  payee,  to 
Radcliffe  or  the  respondent,  to  endorse  or  write  his,  Johnson's,  name 
per  procuration,  and  therefore  the  endorsement  was  void  and  of  no 
effect,  and  the  respondent  could  not  recover  the  amount  of  the  bill  and 
ioterest  in  this  action. 

On  behalf  of  the  respondent,  it  was  contended  that  Johnson's  omission 
to  endorse  the  bill  being  a  mere  inadvertence,  and  that  he  having  re* 
ceived  182.  from  Radcliffe  as  discount  for  the  bill,  and  having  delivered 
the  bill  to  Radcliffe,  saying  that  tlie  acceptors  were  responsible  parties 
and  were  sure  to  meet  the  bill  at  maturity,  there  was  evidence  that 
Johnson  intended  to  pass  all  his  right,  title,  and  interest  in  the  bill,  and 
justified  Radcliffe  in  signing  Joh^n's  name  '^  per  pro.,"  and  in  doing 
all  that  was  necessary  to  obtain  payment  of  the  bill ;  and  that  the 
appelhmt  was  liable  to  pay  it  to  the  holder,  more  especially  as  be  had 
offered  to  pay  18/.  10s.  to  Radcliffe  on  its  being  first  presented  to  him. 

The  Judge  decided  that  a  jury  was  at  liberty  to  infer,  and  ought  to 
infer,  from  the  facts  above  stated,  and  he,  sitting  as  both  judge  and 
jury,  did  infer  from  them,  that  Johnson  had  for  a  good  consideration 
^transferred  his  whole  interest  in  the  bill  to  Radcliffe,  and  bad  r^tooo 
impliedly  given  Radcliffe  authority  to  obtain  payment  of  it  from  *- 
the  acceptor,  and  to  do  all  acts  necessary  for  obtaining  such  payment ; 
and  that,  consequently,  the  endorsement  made  by  Ra!aoliffe  was  made 
by  the  implied  authority  of  Johnson,  and  was  sufficient  to  give  Radcliffe, 
or  any  holder  for  good  consideration  from  Radcliffe  (which  the  respondent 
was),  a  right  of  action  against  the  acceptor  for  the  amount  of  the  bill : 
aud  he  gave  judgment  for  the  amount  sued  for. 
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If  the  Court  of  appeal  was  of  opinion  that  tbe  decision  of  the  Jndge 
of  the  County  Court  was  wrong,  the  judgment  given  for  the  respondent 
was  to  be  set  aside,  and  a  nonsuit  or  judgment  for  the  appellant  entered ; 
or,  otherwise,  the  judgment  to  be  confirmed. 

T.  JoneBy  for  the  appellant. — The  question  is  whether  a,  bill  of  ez- 
ohange  which  is  drawn  payable  to  order,  and  is  passed  for  value  to  a 
third  party  without  endorsement  by  the  payee,  may  be  endorsed  by  sach 
third  party.  Without  endorsement  by  the  payee,  the  subsequent  holder 
has  no  perfect  title  to  sue  upon  the  instrument:  and  the  course  has 
been  to  file  a  bill  in  equity  to  compel  the  payee  to  endorse :  see  Ex 
parte  Greening,  18  Ves.  206.  In  Chitty  &  H.  on  Bills,  9th  edit.  228, 
it  is  said,  that,  '^  when  a  bill  or  note  is  payable  to  the  order  of  the 
drawer,  or  of  a  third  person  as  payee  therein  named,  the  name  of  such 
drawer  or  payee  must  appear  in  the  first  endorsement,  whether  such 
endorsement  be  intended  to  convey  to  the  endorsee  the  absolute  property 
in  the  bill  or  note,  or  merely  to  enable  him  to  receive  payment  thereof 
as  agent  of  such  endorser :"  Barlow  v.  Bishop,  1  East  432,  3  Esp.  N. 
P.  G.  266.  ^'  So,  where  a  party  promised  to  endorse  a  bill,  and  upon 
*'>011  ^^^  f^ith  of  such  ^promise  a  stranger  wrote  an  endorsement  in 
-■  the  name  of  the  party,  it  was  considered  that  such  endorscmeDt 
was  invalid :"  Moxon  v.  Pulling,  4  Campb.  51.  Again,  p.  237,  it  is 
said,  that,  if  a  party  has  transferred  a  bill  without  endorsing  it,  when  it 
was  intended  that  he  should  do  so,  a  bill  may  be  filed  in  equity  to  com- 
pel him,  and  his  assignees,  if  he  has  become  bankrupt,  to  endorse ;  and 
a  special  action  on  the  case  might  be  supported  against  him  for  refusing 
to  endorse  (Rose  v.  Sims,  1  B.  &  Ad.  521  (E.  G.  L.  R.  vol.  20));  and, 
if  a  transfer  has  been  made  before,  no  doubt  a  formal  endorsement  may 
be  made  at  any  time  after  a  bill  is  due,  even  by  the  administrator  of  the 
party  who  transferred  (Watkins  v.  Maule,  2  Jac.  &  W.  242) ;  and  it 
should  seem,  that,  as  the  transfer  implies  an  authority  to  do  all  acts 
necessary  to  render  it  available,  the  party  to  whom  tho  transfer  has 
been  made  may  sue  in  the  name  of  the  transferror.  But  it  seems  that 
the  promise  to  endorse  will  not  enable  the  holder  himself  to  make  a 
sufficient  endorsement  'in  his  name,  especially  if  at  the  time  of  the  pro- 
mise  the  bill  was  not  in  existence,  and  the  only  remedy  will  be  to  sue 
him  for  the  breach  of  his  promise,  or  others  in  his  name :"  Moxon  v. 
Pulling,  4  Campb.  51.  If  there  were  a  legal  right  in  the  transferree  to 
endorse,  there  would  be  no  necessity  for  having  recourse  to  a  bill  in 
equity. 

QuatTiy  contrfi. — Under  the  peculiar  circumstances  of  this  case,  it  is 
submitted  there  was  evidence  that  BadcliiFe  had  authority  from  John- 
son, the  drawer,  to  endorse  this  bill.  That  Johnson  intended  to  pass 
the  property  in  the  bill  to  the  plaintiiF,  cannot  be  doubted :  and,  as  it 
would  not  legally  pass  without  endorsement,  he  impliedly  gave  him 
authority  to  put  his  name  upon  it,  in  order  to  effectuate  his  intention. 
In  Byles  on  Bills,  7th  edit.  26,  it  is  said  that  ^*  no  particular  form 
*2021  *^^  authority  is  necessary  to  enable  an  agent  to  draw,  accept, 
^  or  endorse  bills,  so  as  to  charge  his  principal.  He  may  be 
specially  appointed  for  this  purpose,  or  may  derive  his  power  from  some 
general  or  implied  authority."  ^^An  authority  is  often  implied  from 
circumstances :"  p.  27.  [Erle,  C.  J. — Would  Johnston  be  liable  as  an 
endorser  here  ?]    It  may  be  that  he  might  dispute  his  liability,  and  yet 
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tie  acceptor  he  liable  to  the  transferree.  Inl^rescott  v.  Flvnn,  9  Bingh. 
19  (E.  C.  L.  R.  voL  23),  2  M.  &  Scott  18  (E.  C.  L.  R.  vol.  28),  Tindal, 
C.  J.,  says :  *^  It  may  be  admitted  that  an  authority  to  draw  does  not 
import  in  itself  an  authority  to  endorse  bills,  but  still  the  evidence  of 
imch  aathority  to  draw  is  not  to  be  withheld  from  the  jury,  where  they 
are  to  determine  on  the  whole  of  the  eviden(5e  whether  an  authority  to 
endorse  existed  or  not" 

JoneMj  in  reply,  was  stopped  by  the  Court 

Erlb,  C.  J. — I  am  of  opinion  that  our  decision  must  be  in  favour  of  . 
the  appellant.  The  intention  of  the  parties  no  doubt  was  that  the 
property  in  the  bill  should  pass  to  the  transferree,  though  by  inadvert- 
ence the  act  by  which  such  an  intention  is  indicated,  viz.,  the  putting 
of  the  endorsement  of  the  payee  upon  it,  was  omitted.  But  the  endorse- 
ment carries  with  it  so  many  consequences,  that,  to  hold  that  a  trans- 
ferree may  put  upon  the  bill  the  name  of  the  transferor,  which  has 
been  omitted  by  mistake  or  inadvertence,  would,  I  think,  be  introducing 
a  most  dangerous  degree  of  laxity  into  the  title  of  instruments  of  such 
extreme  value  and  importance  to  the  commercial  world.  I  think  the 
decision  of  the  County  Court  Judge  was  wrong,  and  that  there  must  be 
judgment  of  nonsuit 

WiLLES,  J. — I  am  of  the  same  opinion.  It  might  or  *might  r^nAo 
not  be  convenient  that  a  person  receiving  a  bill  under  the  cir-  ^ 
cumstances  under  which  this  bill  was  received  by  the  plaintiff,  should 
have  a  right  to  endorse  upon  it  the  name  of  the  person  who  paid  it  to 
him,  in  order  that  the  intention  of  both  should  be  effectually  carried 
out  But  hitherto  the  law  has  not  conferred  any  such  authority :  if  any 
Bach  authority  exists,  it  must  be  by  the  act  oi  the  parties.  No  doubt 
the  bill  was  handed  by  the  payee,  Johnson,  to  Radcliffe,  in  the  full 
expectation  that  all  had  been  done  which  was  necessary  to  enable  the 
latter  or  his  endorsee  to  obtain  payment  of  the  amount  from  the 
acceptor.  But  that  is  at  variance  with  the  conclusion  which  Mr.  Quain 
seeks  to  draw  from  what  passed  between  them  at  the  time,  viz.,  that  an 
implied  aathority  was  given  by  Johnson  to  Radcliffe  to  endorse  the  bill 
in  his  name. 

Btles,  J. — I  am  of  the  same  opinion.  The  law  is  laid  down  in  very 
dbtinct  terms  in  Story  on  Bills,  §  201,  where  it  is  said :  *^  If  the  bill  is 
originally  payable  to  a  person  or  his  order,  there  it  is  properly  trans- 
ferrable  by  endorsement.  We  say  properly  transferrable,  because  in  no 
other  way  will  the  transfer  convey  the  lesal  title  to  the  holder,  so  that 
he  can,  at  law,  hold  the  other  parties  liable  to  him  ex  directo,  whatever 
may  be  his  remedy  in  equity.  If  there  be  an  assignment  thereof  withi 
out  an  endorsement,  the  holder  will  thereby  acquire  the  same  riehts 
only  as  he  would  acquire  upon  an  assignment  of  a  bill  not  negotiable.'* 
Then  follows  this  passage, — which  exactly  fits  the  present  case, — ^^  If 
by  mistake,  or  accident,  or  fraud,  a  bill  has  been  omitted  to  be  endorsed 
upon  a  transfer,  when  it  was  intended  that  it  should  be,  the  party  may 
be  compelled  by  a  Court  of  equity  to  make  the  endorsement ;  and,  it 
he  afterwards  becomes  ^bankrupt,  that  will  not  vary  his  right  or  r4t2Q4 
duty  to  make  it ;  and,  if  he  should  die,  his  executor  or  admin-  '- 
istrator  will  be  compellable  in  like  manner  to  make  it  The  assignees 
of  a  bankrupt,  under  the  like  circumstances,  may  be  compelled  to  make 
an  endorsement  of  a  bill  transferred  before  his  bankruptcy.    But,  in 
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coBsent  in  writing :  Should  it  be  necessary  for  the  vessel  to  take  in  dan« 
nage  or  ballast  in  London,  the  same  to  be  provided  by  the  owners :  A 
fair  gratuity  to  be  paid  to  the  master  by  the  charterers  on  the  satisfae- 
tory  completion  of  the  voyage :  The  master  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  prejudice  to  this  charter-party :  Notice  in 
writing  to  be  given  bv  the  master  to  the  charterers  or  their  agents  in  all 
cases  when  the  vessel  is  ready  to  load  or  discharge :  Penalty  on  non- 
performance of  this  a^eement  700Z.  sterling, — ^it  being  agreed,  that,  for 
the  payment  of  all  freight,  dead  freight,  and  demurrage,  the  owner  shall 
have  an  absolute  lien  and  charge  on  the  said  cargo :  Five  per  cent,  com- 
*2081  ^^^'^^^^  ^  ^^®  ^^  fligiuns  this  charter-party  to  Henry  Gammon, 
-^  '''ship  and  insurance  broker,  London,  to  whom  the  vessel  is  to  be 
consigned  on  her  return  to  the  port  of  London. 

**  For  George  Deslandes  &  Son,  of  Jersey,  owners, 

^*  H.  Gammon,  as  agent. 

<<  For  Samuel  Ferguson,  Esq.,  of  Anamaboe, 

^*  Greoort,  Brothers,  as  agents." 

At  the  time  when  the  charter  was  signed,  Messrs.  Gregory,  Brothers, 
African  merchants,  of  London,  were  the  agents  of  the  said  Samuel  Fer- 
guson; and  they  supplied  him  with  goods  to  load  the  Deslandes  and  two 
other  vessels  to  the  amount  of  6000Z.,  for  which  he  was  indebted  to 
them :  and,  while  the  Deslandes  was  being  loaded  in  London,  Ferguson 
agreed  with  Gregory,  Brothers,  to  make  them  a  remittance  by  the  next 
fteamer  of  SOOOt.  or  4000Z.  in  produce  or  gold-dust,  and  the  balance  of 
his  debt  by  the  Deslandes  when  she  returned  to  London. 

The  ship  sailed  to  Africa,  discharged  her  cargo,  and  afterwards 
returned  to  London  under  the  said  charter,  having  on  board  the  palm  oil 
mentioned  in  the  bill  of  lading  signed  by  the  master,  of  which  the 
following  is  a  copy : — 

*^  Shipped   in  good  order  and  well    conditioned,  by 

Joseph  Peter  Brown,  agent,  in  and  upon  the  good  ship 

called  the  Deslandes,  whereof  is  master  for  this  present 

voyage  John  Le  Marquand,  and  now  lying  in  the  roadstead 

of  Badaquy,  and  bound  for  London,  eighteen  puncheons 

<<E  1  (^  14        and  five  barrels,  containing  2714  gallons  of  palm  oil,  for 

2054  «^i»- o'      and  on  account  of  Samuel  Ferguson,  Esq.,  of  Anamaboe, 

by  joMpb  Peter  ^^^^8  marked  and  numbered  as  in  the  margin ;  and  are  to 

Brown,  agent  for  be  delivered  in  the  like  good  order  and  well  conditioned  at 

Sunnei  Fergu-   the  ^aforesaid  port  of  London  (the  act  of  God,  the  r«209 

■on,  Esq.,  at       Quocn's  enemies,  fire,  and  all  and  every  other  dan-  '■ 

^^puncbeoni    S^^  •^^  accidonts  of  the  seas,  rivers,  and  navigation,  rf 

and  5  barrel!      whatever  uaturo  and  kind  soever,  excepted)  unto  Messrs. 

•bipped  from      Gregory,  Brothers,  25,  Birchin  Lane,  City,  or  to  their 

Anamaboe  bj     assigns,  he  OT  they  paying  freight  /dr  the  eaid  goodi  ae 

•aid  to*con*tain    ^**'*^^  ^^^  primage  and  average  accustomed.     In  witness 

660  galls,  of       whereof,  the  master  or  purser  of  the  said  ship  hath  affirmed 

palm  ou  at  Ana-  to  four  bills  of  lading  all  of  this  tenor  and  date,  the  one 

maboe."  of  which  bills  being  accomplished,  the  other  to  stand  void. 

Dated  in  Badaquy  roads,  4th  January,  1859. 
**  Weight  and  contents  unknown  to 

*^  John  Lb  Mabquand» 
*^  Not  accountable  for  leakage  and  breakage.' 
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The  aboye-mentioned  palm  oil  had  been  shipped  by  the  said  Samuel 
Per^son  and  his  agent  Joseph  Peter  Brown  at  Badaqaj  and  Anamaboe, 
in  Africa ;  and  the  bill  of  lading  was  sent  by  the  said  J.  P.  Brown,  as 
agent  of  the  said  Samnel  Ferguson,  to  Gregory,  Brothers,  in  a  letter, 
of  which  the  following  is  a  copy  :-^ 

"  Badaqny,  7th  January,  1859. 
"Messrs.  Gregory,  Brothers. 

"  Gentlemen, — I  have  much  pleasure  in  enclosing  herewith  B.  L.  for 
2714  gallons  of  palm  oil  in  all,  shipped  per  schooner  Deslandes.  At 
the  same  time  I  cannot  but  express  my  regret  at  not  being  able  to  pur- 
chase more,  from  the  fact  of  Mr.  Ferguson  having  laid  on  100  per  cent, 
on  the  original  invoice  cost  prices  of  the  goods,  with  instructions  to  me 
to  endeavour  if  ^possible  to  sell  higher,  with  a  view  to  cover  all  r^o-i  a 
expenses.  In  consequence  of  which  I  was  obliged  to  adhere  '-  "* 
strictly  to  his  instructions,  although  attended  with  great  loss.  I  handed 
your  letter  to  Mr.  James  Turner,  of  Lagos,  and  was  surprised  to  be 
informed  by  that  gentleman,  that,  having  no  funds  in  his  hands  belong- 
ing to  you,  he  was  unable  to  purchase  corn  at  his  own  expense ;  at  the 
same  time  making  such  propositions  as  I  wrote  you  per  steamer  Athenian, 
to  which  of  course  I  could  not  agree.  I  avail  myself  again  by  this 
opportunity  of  repeating  the  proposition  made  in  my  last  relative  to  a 
purchase  of  a  cargo  of  palm  oil ;  and,  as  I  have  one  or  two  other  offers 
to  the  same  effect,  I  have  to  beg  that  you  will  favour  me  with  an  early 
answer  thereto,  in  order  that  I  may  be  able  to  decide  thereon. 

"J.  P.  Brown." 

This  was  the  only  consignment  made  by  the  ship  Deslandes  to  Gregory, 
Brothers.  They  had  received  some  previous  consignments  from  Fer- 
guson, not  exceeding  1500Z.  in  amount ;  and,  after  crediting  Ferguson 
with  them,  and  also  with  the  net  value  of  the  said  palm  oil,  which  was 
about  800^.,  Ferguson  was  still,  at  the  time  of  the  trial,  indebted  to 
Gregory,  Brothers,  on  account  of  the  goods  supplied  to  him  as  aforesaid, 
to  the  amount  of  4000/.  or  thereabouts ;  Gregory,  Brothers,  holding  a 
mortgage  of  Ferguson's  house  in  Africa,  the  validity  of  which  as  a 
Beearity  is  disputed,  and  the  value  of  which  house  is  about  500Z. 

On  receiving  the  bill  of  lading,  Gregory,  Brothers,  borrowed  500Z. 
from  Messrs.  Sevan  k  Co.  on  security  of  two  bills  of  lading  (the  bill  of 
lading  above  set  out  being  one),  which  were  thereupon  endorsed  to  them 
by  Gregory,  Brothers,  to  secure  the  said  loan  of  500/.  This  was  on  the 
15th  of  February,  1859 ;  and,  on  the  18th  of  April  following,  the  ship 
Deslandes  arrived  in  *tbe  St.  Katherine's  Docks  on  her  return  r^ni-i 
voyage  from  Africa ;  and  the  oil  was  landed  and  warehoused  in  ^ 
the  said  docks. 

After  the  ship's  arrival,  Bevan  &  Co.,  finding  that  the  delivery  of  the 
oil  vas  stopped  by  the  defendant  for  the  non-payment  of  the  lump 
freight  of  730/.  mentioned  in  the  above  charter,  applied  to  Gregory, 
Brothers,  to  have  the  said  loan  of  500/.  repaid.  Gregory,  Brotners, 
thereupon  applied  to  the  plaintiff*,  William  Kern,  who  is  an  oil-broker, 
to  pay  Bevan  k  Go.  the  value  of  the  oil  on  account  of  Gregory,  Bro- 
thers, and  to  take  the  oil  out  of  the  hands  of  Bevan  k  Co.,  at  the  same 
time  informing  him  that  the  oil  was  stopped  for  freight. 

Gregory  k  Go.  promised  the  plaintiff  that  he  should  have  the  sale  of 
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thd  oil  on  their  aiMsoant  if  he  would  accede  to  their  application,  which  ho 
a^eed  to  do,  and  applied  to  Beran  k  Co.  for  that  pnrpoae.  If  the 
plaintiff  had  sold  the  oil  for  more  than  the  amount  aavanced,  and 
charges,  he  wpnld  have  returned  the  excess  to  Gregory,  Brothers. 

Before  Bevan  k  Go.  would  part  with  the  oil,  thej  insisted  on  having 
a  contract  of  sale  from  the  plaintiff,  which  he  accordingly  made  and 
delivered  to  them.  The  plaintiff  then  paid  Bevan  k  Go.  3551.  17«.  M., 
being  the  value  of  the  oil  without  any  deduction  for  freight  or  dock- 
charges,  and  received  from  them  the  following  delivery  order : — 

«  No.  719.  "  To  St.  Katherine's  Docks. 

"London,  11  May,  1860. 
"  Please  deliver  to  Mr.  William  Kern,   or  order,   ex   Deslandes, 
@  Africa,  E  twenty-three  casks  palm  oil,  as  per  bill  of  lading  lodged  in 
our  name.  "  Bevan,  Golb  k  Harris, 

« 117,  Bishopsgate  Street  Within." 
"  Charges  to  be  paid  by  Mr.  Kern." 

*2121       ^'^^^  whole  of  Bevan  k  Go.'s  advances  have  been  repaid  bj 
-I  Gregory,  Brothers,  except  the  8552.  17«.  6d.  which  the  plaintiff 

Eaid  as  aforesaid.  The  bill  of  lading  had  been  previously  endorsed  in 
lank  by  Bevan  k  Co.,  and  lodged  bv  them  with  the  St.  Katherine's 
Dock  Company,  in  whose  docks  the  oil  was  warehoused  at  the  time  the 
delivery  order  was  given. 

The  plaintiff  had  been  informed  by  Gregory,  Brothers,  that  the  palm 
oil  was  stopped  for  freight :  and,  on  applying  at  the  docks  for  the  oil, 
he  was  informed,  as  the  fact  was,  that  the  Dock  Company  detained  the 
oil  by  order  of  the  defendant,  until  the  lump  freight  mentioned  in  the 
charter  was  paid.  The  plaintiff  thereupon  applied  to  Gregory,  BrothetB, 
for  an  indemnity,  which  was  given  in  the  following  form : — 

^^  25,  Birchin  Lane,  London,  13  June,  1860. 
«  William  Kern,  Esq. 

"  Sir, — In  consideration  of  your  brineinff  an  action  against  the  St 
Katherine's  Dock  Company  or  Mr.  DesTandes,  for  the  recovery  of  8^ 
tons  of  palm  oil  ex  Deslandes,  we  hereby  undertake  to  hold  you  harm- 
less for  any  costs,  charges,  or  expenses  to  be  incurred  in  bringing  such 
action.  ^^  Gregory,  Brothers." 

It  was  admitted  at  the  trial  that  these  proceedings  were  virtually  and 
in  effect  those  of  Gregory,  Brothers.  Tne  lump  freight  mentioned  in 
the  charter-party  is  still  unpaid  to  an  amount  exceeding  the  value  of  tho 
palm  oil  in  dispute. 

Evidence  was  given  that  the  usual  freight  of  palm  oil  for  the  voyage 
in  question  was  70«.  per  ton.  The  Court  were  to  be  at  liberty  to  draw 
inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  was, — Whether  the  first 
*21S1  4^^^^^^^  raised  by  the  issue  should  *be  found  for  the  plaintiff  or 
•J  tne  defendant:  and  the  verdict  was  to  be  entered  according  to 
the  opinion  of  the  Court. 

J.  JSrotm,  for  the  plaintiff. — The  question  is  whether  the  assignee  of 
the  bill  of  lading  for  the  oil  ex  Deslandes  was  not  entitled  to  have  the 
oil  delivered  to  him  on  payment  of  the  bill  of  lading  freight.  The  ship 
Was  chartered  by  Ferguson  through  the  agency  of  Gregory,  BrotherS| 
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for  a  lamp  freight  of  780{.  for  the  yojage  oat  and  hodie.  The  charted 
party  contains  a  elaaae  enabling  the  master  to  sign  bills  of  lading  at 
any  tate  of  freight  without  prejudice  to  the  charter-party, — the  meaning 
of  which,  according  to  the  recent  cases,  is,  that^  althoa|;h  it  may  preju- 
dice the  owner's  right  of  lien  Upon  the  goods,  it  shall  not  affect  his 
claim  under  the  charter-party.  The  oil  in  question  was  loaded  in  Africa; 
the  master  signing  a  bill  of  lading  stating  it  to  be  deliverable  to  Ore*> 
gory,  Brothers,  or  assigns,  ^*  he  or  they  paying  freight  for  the  said  goods 
88  usual," — which  is  found  by  the  case  to  be  at  the  rate  of  708.  per  ton. 
The  bill  of  lading  was  remitted  to  O.regory,  Brothers,  to  whom  Ferguson 
was  largely  indebted.  Gregory,  Brothers,  obtained  an  advance  of  600(. 
from  Bevan  ft  Co.,  upon  the  deposit  of  the  bills  of  lading  for  these  Hni 
other  goods,  and  the  bill  of  lading  was  endorsed  to  them.  Subsequently^ 
Bevan  ft  Co.  pressing  for  the  repayment  of  their  advance,  the  plaintiff, 
at  the  request  of  Gregory,  Brothers,  paid  them  the  value  of  the  oil,  and 
they  gave  him  a  delivery  order :  but  the  defendant  refused  to  deliver 
the  oil,  claiming  to  hold  a  lien  upon  it  for  the  lump  freight  under  the 
eharter*party.  [Willbs,  J. — The  bill  of  lading  was  sent  to  Gregory^ 
Brothers,  for  value,  but  with  notice  of  the  charter-party.  Erlb,  U.  J. 
*— This  ia  in  effect  Gregorys'  action.}  The  plaintiff  is  *indemni-  r^oii 
fied  by  Gregory,  Brothers.  It  is  now  clearly  settled  that  there  ^ 
is  no  distinction  between  an  endorsee  for  value  and  the  consignee  of  th6 
bill  of  lading,  and  that  the  fact  of  notice  of  the  terms  of  the  charter- 
party  makes  no  difference.  In  Gilkison  v*  Middleton,  2  C.  B.  N.  S. 
134  (E.  C.  L.  R.  voL  89),  by  a  memorandum  of  charter  mad»  at  Liver- 
pool, it  was  agreed  that  the  ship  should  load  a  cargo  there,  and  proceed 
to  China,  and  there  deliver  the  same  agreeably  to  bills  of  lading,  and 
afterwards  load  a  full  cargo  of  tea  or  other  lawful  merchandise  for  Liver- 
pool or  London,  and  deliver  the  same  to  the  charterers  or  their  assigns^ 
they  payins  freight  for  the  same  at  the  rate  of  7^.  108.  per  ton  of  50 
cubic  feet  for  tea  delivered,  for  tti€  round  out  and  home;  other  goods^ 
if  shipped,  to  pay  in  customary  proportion :  in  consideration  whereof^ 
the  outward  cargo  to  be  carried  freight  free:  payment  to  become  due  and 
to  be  made,  as  follows, — 800^  on  sailing,  by  charterers'  acceptance  at 
three  months*  date,  and  the  balance  on  the  unloading  and  delivery  of 
the  cargo,  by  approved  bills  on  London  at  two  months'  date,  or  cash : 
^^the  mailer  to  eign  bitU  of  lading  at  sucA  rate  of  freight  a$  may  be 
required  bf  the  agente  of  the  eharterere^  mthont  prejudice  to  this  charter- 
partg;  and  the  oumere  to  have  an  abeoltUe  lien  upon  the  cargo  far  the 
recovery  of  all  freight^  deadfreighty  demurrage^  ^c,  due  the  ship  under 
tkit  charter-party.'*  By  another  memorandum,  endorsed  on  the  above^ 
Singapore  was  substituted  for  China:  and  it  was  agreed,  that,  on  delivery 
of  the  cargo  in  Singapore,  the  freighters'  agents  there  should  have  the 
option  of  loading  the  ship  for  London  or  Liverpool,  or  for  China ;  that^ 
in  the  event  of  the  vessel  returning  from  Singapore,  the  freiaht  for  the 
round  should  be  83752.  in  fdl ;  that,  should  the  vessel  proceed  to  China^ 
the  freighters  should  pay  an  additior.al  freight  of  808.  per  ton  on  the 
homeward  cargo  from  thence,  for  the  ^privilege  of  carrying  in-  r4KO]^5 
termediate  freight  from  Singapore  to  China ;  and  an  acceptance  '- 
at  three  months  for  9001.,  on  the  ship's  sailing  flrom  Liverpool,  wai 
substituted  for  8002.  The  ship  was  laden  by  the  charterers  chiefly  as  a 
general  ship ;  bat  they  shipped  on  their  own  aeeount  goods  for  which 
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the  master  signed  bills  of  lading  making  the  goods  deliverable  at  Sings- 
pore  to  M.  &  Co.  or  assigns,  paying  freight  as  per  margin :  in  the  margin 
the  freight  (in  the  aggregate  1962. 12«.)  was  declared  to  be  *^  payable  in 
Liverpool  one  month'  after  sailing  of  vessel,  lost  or  not  lost."  The 
vessel  sailed  from  Liverpool  on  the  21st  of  February,  1856,  and  the 
charterers  gave  their  acceptance  at  three  months  for  9002.,  which  became 
due  on  the  23d  of  May,  and  was  dishonoured.  And  it  was  held,  that 
the  owners  had  a  lien- upon  the  goods  so  shipped  by  the  charterers,  for 
the  amount  of  the  bill  of  lading  freight,  as  against  the  consignees  (M. 
k  Co.),  who  had  advanced  money  to  the  consignors  upon  the  shipment; 
but  not  for  the  9002.  Cockburn,  G.  J.,  there  says :  ^'  The  owners  have 
by  their  master  become  parties  to  bills  of  lading  making  the  goods 
deliverable  to  the  consignees  on  payment  of  certain  specified  freight ; 
and  the  defendants  have  made  advances  upon  the  faith  of  those  bills  of 
lading.  The  owners,  therefore,  have,  by  their  own  act,  placed  third 
parties  in  a  situation  in  which  they  would  sustain  prejudice  by  their 
insisting  on  the  full  right  to  which  they  would  otherwise  have  been 
entitled."  The  only  difference  between  that  case  and  the  present,  is, 
that  there  the  bill  of  lading  was  given  for  a  fresh  advance,  here  for  a 
past  debt.  [Willes,  J. — ^The  first  part  of  the  decision  in  that  case  has 
Deen  doubted,  but  the  second  never  has.]  In  Mitchell  v*  Scaife,  4 
Gampb.  298,  which  is  one  of  the  earliest  cases  upon  the  subject,  Lord 
Ellenborough  said :  ^*  The  plaintiff  is  a  bonfi  fide  endorsee  of  the  biU 
*2161  ^^  l&ding.  *He  receives  the  bill  of  lading,  by  which  the  master 
-I  agrees  that  the  goods  shall  be  delivered  to  him  on  payment  of  a 
certain  specified  freight.  He  knew  that  this  is  an  instrument  which  the 
master  has  in  general  authority  to  sign,  and  he  seems  to  have  had  no 
reason  to  suspect  that  this  authority  was  not  properly  exercised  upon 
that  occasion.  Under  such  circumstances,  I  am  of  opinion  that  the 
owner  of  the  ship  cannot  be  heard  to  aver  against  the  contract  created 
by  his  own  agent  through  the  medium  of  the  bill  of  lading."  In  Foster 
V.  Colby,  3  Hurlst.  &  N.  705,t  S.  &  W.  chartered  a  ship  from  Liverpool 
to  Calcutta  and  home  for  the  sum  of  70002.,  **  the  freight  to  be  paid 
12502.  on  vessel  clearing  &om  Liverpool,  and  10002.  on  delivery  of  the 
outward  cargo  at  Calcutta,  the  remainder  in  cash  two  months  from  the 
vessel's  report  inwards,  and  after  right  delivery  of  the  cargo,  or  under 
discount  at  5  per  cent,  per  annum,  at  freighters  option.  The  moiter  to 
sign  bUU  of  lading  at  any  rate  of  freight  required^  without  prejudice  to 
this  charter-party.  The  owners  of  the  ship  to  have  an  absolute  Uen  on 
the  cargo  for  all  freight^  dead  fr eight j  and  demurrage.**  There  were 
provisions  for  payment  of  the  freight  in  cash  on  delivery  of  the  eargo, 
tf  the  cargo  was  delivered  abroad.  S.  &  C,  who  were  the  charterers' 
agents  at  Calcutta,  bavins  made  advances  to  disburse  the  vessel,  shipped 
a  quantity  of  linseed,  for  which  the  captain  signed  bills  of  lacUng 
deliverable  to  their  order  or  assigns  on  payment  of  freight  at  5s.  per' 
ton,  the  current  rate  being  52. 10«.  Against  this  shipment  S.  &  C.  drew 
ft  bill  of  exchange,  and  endorsed  and  delivered  it,  together  with  the 
bill  of  lading,  for  value.  And  it  was  held,  that,  assuming  the  charter- 
party  to  have  created  a  lien  for  the  charter  freight  as  against  the  char- 
terers, a  bonft  fide  endorsee  of  the  bill  of  lading,  without  notice  of  the 
*9171  charter-party,  was  ^entitled  to  the  linseed,  on  payment  of  the 
^^'-1  bill  of  lading  freight.    Pollock,  C.  B.,  there  says:  ''U  a  ship- 
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owner  ro  condacts  his  business  as  to  permit  the  master  to  sign  bills  of 
lading  at  a  lower  freight  than  that  payable  by  the  charter-party,  in  con- 
seqaence  of  which  parties  are  induced  to  make  advances  on  such  bills 
of  lading,  the  shipowner  is  bound."    And  Watson,  B.,  says  that  the 
object  of  the  stipulation  that  the  owner  should  have  *'  an  absolute  lien 
on  the  cargo  for  all  freight,  dead  freight,  and  demurrage,"  is,  ^'not  to 
enlarge  the  right  of  lien  for  freight,  but  to  give  a  lien  for  dead  freight 
and  demurrage."     So,  in  Shand  v.  Sanderson,  4  Hurlst.  &  N.  881,t  by 
a  charter-party  made  between  the  defendant  and  H.,  a  ship  was  char- 
tered to  proceed  to  Madras  and  load  a  cargo  there  from  the  agents  of 
H.,  and,  being  so  loaded,  to  proceed  to  London  and  deliver  the  same  on 
being  paid  freight  at  SI.  15«.  a  ton,  &c., — "  the  captain  to  sign  bills  of 
lading  for  his  cargo  for  any  rate  of  freight  required,  without  prejudice 
to  this  charter-party."     C.  S.,  who  acted  as  agent  of  H.  at  Madras  in 
respect  of  the  charter-party,  by  his  directions  purchased  sugars  and 
loaded  them  on  board.     The  captain,  at  the  request  of  0.  S.,  signed  a 
bill  of  lading,  deliverable  to  the  order  of  G.  S.,  at  IL  per  ton  freight. 
H.  stopped  payment,  and  never  paid  for  the  sugar.     The  sugar  having 
arrived  ia   London, — it  was   held,  upon   the  authority  of  Foster  r. 
Oolby,  that  C.  S.  (who  had  retained  his  dominion  over  the  bill  of  lading) 
or  the  parties  in  London  who  represented  him,  were  entitled  to  the 
sugar,  on  payment  of  the  bill  of  lading  freight.     [Btles,  J. — The  Lord 
Chief  Baron  in  that  case  gives  an  interpretation  of  the  expression 
'^  without  prejudice  to  this  charter-party,"  which,  he  says,  means  ^^not 
that  a  right  of  lien  must  be  presumed,  but  that  the  charter-party  is  not 
to  be  considered  as  waived,  and  that  all  rights  created  by  it  *are  r^oiR 
to  exist  as  a  matter  of  contract,  though  they  do  not  attach  on  ^ 
the  goods  by  way  of  lien."     The  power  given  to  the  master  to  sign  bills 
of  lading  at  any  rate  of  freight  without  prejudice  to  the  charter-party^ 
is  given  for  the  very  purpose  of  enabling  the  endorsee  to  obtain  the 
goods  on  payment  of  the  bill  of  lading  freight:  and,  if  the  object  be. to 
make  the  bill  of  lading  negotiable,  it  can  make  no  difference  whether  it 
is  endorsed  for  a  present  advance  or  for  a  past  debt.    In  Byles  on  Bills, 
7th  edit.  108,  it  is  said :  ^'  A  pre-existing  debt  due  to  the  holder  of  a 
negotiable  instrument  is  a  good  consideration,  and  it  should  seem  is 
equivalent  to  a  fresh  advance.     At  all  events,  where  the  bill  or  note  is 
payable  at  a  future  time,  it  places  the  holder  in  the  same  situation  as  if 
he  had  made  fresh  advances  on  the  instrument ;  for,  the  remedy  for  the 
previous  debt  is  suspended  till  the  maturity  of  the  bill  or  note."     And 
in  note  (a),  the  learned  author  adds :  ^*  In  America,  the  judicial  deci- 
sions on  this  important  point  vary  in  different  states.     But  the  Supreme 
Court  of  the  United  States  has  gone  the  full  length  of  holding  that  the 
taker  of  a  note  for  a  pre-existing  debt  has  all  the  rights  of  a  holder  for 
a  new  consideration:  Swift  v,  Tyson,  16  Peters  1."     [Erle,  0.  J.-— 
The  stress  of  the  case  here  is,  that  Ferguson,  the  charterer,  is  the  ship- 
per of  the  oil,  and  that  Gregory,  Brothers  (who  are  the  real  plaintiffs^, 
most  stand  on  Ferguson's  title.]     That  assumes  that  the  fact  of  their 
having  notice  of  the  terms  of  the  charter-party  varies  their  rights. 
Gilkison  v.  Middleton  is  confirmed  by  Neish  v.  Graham,  8  Ellis  &  B. 
505  (E.  G.  L.  R.  vol.  92).     Reliance  will  be  placed  on  the  other  side 
npon  Faith  v.  The  East  India  Company,  4  B.  &  Aid.  630 '(E.  C.  L.  R. 
vol.  6),  Small  v.  Moates,  2  M.  &  Scott  674  (E.  C.  L.  R.  vol.  28),  9  Bingh. 
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674  (E.  C.  L.  R.  Tol.  28),  and  OledBtanes  v.  Allen,  12  C.  B.  202  (E.  C. 
L.  R.  vol.  74) :  but  these  cases  are  all  clearly  distingaishablo  from  the 
present. 

♦2191  *'ShMj  Serjt.  (with  whom*  was  FraneU)^  for  the  defendant— 
*'  ^  This  ease  is  plainly  distingnishable  from  all  those  in  which  it  has 
been  held,  that,  notwithstanding  the  stipulation  which  is  contained  in 
this  charter-party,  the  consignee  of  the  bill  of  lading  was  entitled  to 
have  the  goods  delivered  to  him  on  payment  of  the  bill  of  lading  freight 
Here,  the  charter-party  was  procured  by  Gregory,  Brothers,  as  the^ 
agents  of  Ferguson.  They  had  supplied  Ferguson  with  goods  for  the 
outward  cargo  to  the  extent  of  6000/.,  and  Ferguson  was  to  make  them 
consignments  or  remittances  in  discharge  of  that  debt.  The  ship  accord- 
ingly proceeded  to  Africa,  and  Ferguson  shipped  return  cargo,  getting 
the  master,  in  fraud  of  the  charter-party,  which  made  all  his  goodi 
subject  to  a  lien  for  the  lump-freight,  to  sign  bills  of  lading  making  the 

f roods  deliverable  to  Gregory,  Brothers,  on  payment  of  a  nominal 
ireight.  According  to  aU  the  authorities,  the  stipulation  that  the 
master  shall  sign  bills  of  lading  at  any  rate  of  freight  without  prejudice 
to  the  charter-party,  is  to  be  read  with  this  restriction,  that  he  may  not 
sign  bills  of  lading  for  goods  shipped  by  the  charterer  himself  and  con- 
signed to  himself  or  to  a  person  identified  in  interest  with  himself.  This 
is  not  at  all  inconsistent  with  Mitchell  v.  Scaife,  4  Gampb.  298,  Foster 
V.  Colby,  3  Hurlst.  &  N.  705,t  and  Shand  v.  Sanderson,  4  Hurlst  ft  N. 
SSl.f  In  Foster  v.  Golbyi  Stewart  &  Galrow,  though  called  the  agents 
of  Syers,  Walker  &  Go.,  were  in  truth  not  so:  and  the  goods  never  were 
at  the  disposal  of  Syers,  Walker  ft  Go. :  and,  in  giving  judgment,  the 
Lord  Ghief  Baron  says :  ^*  It  is  impossible  to  distinguish  the  case  from 
Gilkison  t;.  Middleton.  That  case  is  a  conclusive  authority  in  favour 
of  the  plaintiff.  It  was  said  that  Stewart  ft  Galrow  shipped  the  goods 
intending  them  for  the  charterer ;  but,  though  that  migat  at  one  time 
^2201  ^^^^  *been  their  intention,  it  is  clear,  that,  when  the  goods  were 
^  put  on  board,  they  intended  to  keep  them  under  their  own  con- 
trol." The  ground  of  the  decision  in  Gilkison  v.  Middleton  is  well  put 
by  Gockburn,  G.  J., — ^^The  cargo,"  he  says,  ^*  being  expressly  made 
liable  for  all  freight  due  under  the  charter-party,  it  follows,  that,  on  the 
arrival  of  the  ship  at  Singapore,  there  was  9002.  due  for  freight,  for 
which  the  cargo  was  liable.  If  matters  had  so  remained,  the  owners 
clearly  would  nave  had  a  lien  for  that  9002.  But  they  have  by  their 
master  become  parties  to  bills  of  lading  making  the  goods  deliverable  to 
the  consignees  on  payment  of  certain  specified  freight ;  and  the  defend- 
ants have  made  advances  upon  the  faith  of  those  bills  of  lading.  The 
owners,  therefore,  have,  by  their  own  act,  placed  third  parties  in  a  situa- 
tion in  which  they  would  sustain  prejudice  by  their  insisting  on  the  full 
right  to  which  they  would  otherwise  have  been  entitled."  The  parties 
who  there  claimed  the  goods  on  payment  of  the  bill  of  lading  freight, 
were  persons  who  had  advanced  money  on  the  faith  of  the  bill  of  lading, 
believing  that  the  master  had  authority  from  his  owners  to  enter  into  the 
contract  contained  in  that  document.  That  is  not  the  case  here ;  for, 
Gregory,  Brothers,  having  themselves  negotiated  the  charter-party  for 
Ferguson,  knew  all  the  stipulations  contained  in  it.  Small  v.  Moates, 
2  M.  ft  Scott  674  (E.  G.  L.  R.  vol.  28),  9  Bingh.  574  (E.  G.  L.  R.  vol. 
23),  is  precisely  in  point.    TherCi  by  a  charter-party  it  was  agreed 
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between  the  owner  and  oae  Wilkiasonf  freighter  of  the  ship  York,  thai 
h  (Wilkiason)  should  be  ap|KHnted  to  the  oommand  of  the  skip  for  a 
wrUan  voyage ;  that  the  ship  should  be  found  at  the  expense  of  the 
owner  with  all  stores,  fto. ;  that  Wilkinson  should  bo  at  liberty  to  load 
on  board  her  in  the  port  of  L<mdon  all  sueb  lawful  {roods  as  he  might 
tkiak  fit,  and  shoidd  set  sail  and  proceed  with  the  same  to  sucb 
^port  or  ports  in  the  East  Indies  as  he  misht  think  fit,  and  tbcro  r^ooi 
unload,  and  reload  all  such  lawful  gooos  as  ho  might  think  ^ 
proper,  and  finally  return  to  the  port  of  London ;  and  that  the  ship 
aaring  the  voyage  should  be  kept  tightp  fco.,  at  the  expense  of  the  owner. 
The  freighter  agreed  to  aceeptj  reeetvey  and  take  the  ship  into  hU  service^ 
snd  to  t^e  upon  himself  the  eommand,  &e. ;  that  he,  his  executors  or 
administrators,  should  pay  or  cause  to  be  paid  to  the  owner,  his  exoou- 
ton,  tc,  frei^t  for  tie  u$e  or  hire  of  the  ship  after  a  certain  rate  per 
ton,  such  freight  to  be  paid,  part  in  cash  on  the  ship  clearing  outwards, 
forther  part  by  bills  at  two  months  on  the  day  she  should  bo  reported 
inwards,  and  the  remainder  by  bills  at  two  months  on  her  final  discharge  i 
and  that  the  frdg^ter  should  pay  all  port  charges,  &c.,  and  proYide  a 
nfioient  crew,  pay  the  wages  of  such  crew,  and  furnish  them  with  pro- 
Yisioas,  &c.,  for  the  yoyase:  from  all  which  charges  he  engaged  W 
indemnify  the  owner.  And  it  was  expressly  agreed  that  the  right  of 
mnerthip  of  the  said  ship  ehould^  during  the  continuance  of  the  charter* 
poftify  remain  farmfy  and  be  fully  veeted  in  the  oumer^  his  executors, 
ac.,  and  he  and  they  should  at  all  times  during  the  said  intended  voyage 
and  service,  have  a  full  and  complete  lien  upon  the  loading  of  the  ship^ 
Q$  t0€U  for  all  loeeee  and  damagee  which  the  owner,  his  executors,  &c., 
might  sustain  in  consequence  of  the  non-payment  of  any  of  the  bills  to 
bo  given  for  freight,  ae  for  all  arrears  affreight  to  become  due  under 
end  iy  mriue  of  thoee  presents,  and  for  seamen's  wages,  &c. ;  and  that 
Ae  owner^  his  ezeeutorSf  ^•,  should  have  fuU  power  and  author^  to 
hdd  and  retain  the  said  goods  untUfuU  payment  and  sati^action  of  all 
such  losses,  charges,  damages,  and  arrears  affreight,  ke.  The  freighter 
not  being  able  to  procure  a  sufficient  homeward  cargo,  s)iipped  as  dead 
freight  a  quantity  of  rice  and  ^saltpetre,  upon  the  security  of  rvooo 
which  he  borrowed  8002.  from  B.  B.  k  Co.  of  Calcutta,  to  whom  I- 
he  made  and  endorsed  bills  of  lading  for  the  same,  freight  being  therein 
expressed  to  be  payable  for  the  goods  at  Is.  6<i  per  ton.  Wilkinson^ 
the  freighter,  handed  to  B.  B.  &  Co.  a  bill  upon  the  plaintiffs  for  800f., 
and  B.  B.  k  Co.  endorsed  and  transmitted  the  bills  of  lading  to  them  as 
a  security  for  the  repayment  of  that  sum.  The  plaintiffs  duly  paid  the 
bill.  Wilkinson  afterwards  became  bankrupt,  being  indebted  to  the 
defendant  (tl^e  owner)  in  the  sum  of  17502.  for  freight  and  charges.  It 
was  held  that  the  plaintiff*  waa  not  entitled  to  the  possession  of  the  rice 
and  saltpetre,  on  payment  of  the  freight  reserved  by  the  bills  of  lading, 
or  of  reasonable  freight  for  the  carnage  and  conveyance  of  the  same 
from  Calcutta  to  London ;  but  that  tho  defendant  (the  owner  of  the  ship) 
was  ^titled  to  retain  the  same  for  the  wholo  of  the  freight  and  other 
payments  due  to  him,  under  the  express  reservation  contained  in  tho 
charter-party, — ^without  reference  to  whether  or  not,  upon  the  proper 
construction  of  tho  charter-party,  the  possession  of  the  vessel  was  taken 
out  of  the  owner  and  vested  for  the  time  in  tho  charterer.  In  giving 
judgment  in  that  case,  Tindal,  G.  J»,  says :    '^  Where  goods  are  put  on 
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board  a  general  ship  under  a  bill  of  lading,  and  the  owner  of  the  ship 
has  by  the  charter-party  reserved  to  himself  a  lien  upon  the  goods  laden 
on  board  the  ship  for  his  freight  due  under  the  charter-pafty,  he  has 
such  lien  to  the  extent  of  the  freight  due  for  those  particular  goods 
under  the  bill  of  lading,  whether  the  goods  remain  the  property  of 
the  same  person  during  the  voyage,  or  are  sold  before  delivery  to  a 
stranger,:  or,  in  other  words,  the  shipowner's  lien  remains  unaltered, 
whether  the  bill  of  lading  is  endorsed  to  a  third  person  for  a  valuable 
*22^1  <^o^si<^^^^^^oQ  ^^  ^^^  goods  are  deliverable  to  the  ^original  con- 
-■  signee.  And,  upon  the  same  principle,  it  would  seem  to  follow, 
that,  if  the  lading  in  the  ship  belongs  to  the  charterer,  and  such  lading 
is  subject  to  the  shipowner's  lien  for  the  freight  reserved  by  the  charter- 
party,  such  lading,  if  it  be  sold  by  the  charterer  after  it  is  put  on  board, 
would  pass  to  the  purchaser  subject  to  the  lien  which  the  shipowner  bad 
before  the  sale."  Faith  v.  The  East  India  Company,  4  B.  &  Aid.  630, 
in  substance  decided  the  same  thing.  In  Gledstanes  v.  Allen,  12  G.  B. 
202  (E.  0.  L.  B.  vol.  74),  by  a  charter-party,  it  was  stipulated  that  the 
ship  should  proceed  to  Penang,  and  there  load  a  full  and  complete  cargo 
of  legal  merchandise  from  the  charterers'  factors,  and  proceed  therewith 
to  London,  and  there'  deliver  the  same  on  being  paid  freight  ^^  a  lump- 
sum of  28002.  in  full  of  all  charges."  At  the  end  of  the  charter-party 
was  the  following  clause, — "  The  captain  to  sign  bills  of  lading  at  any 
rate  of  freight^  without  prejudice  to  this  charter.  In  the  event  of  a  less 
freight,  the  bills  of  lading  of  part  of  the  cargo  to  be  filled  up  for  loss, 
if  any."  Under  this  charter-party,  the  charterers  shipped  at  Penang 
goods  of  their  own,  for  which  the  captain  signed  bills  of  lading  at  a 
certain  specified  rate  of  freight.  The  goods  so  shipped  were  consigned 
for  sale  to  the  plaintilTs,  the  correspondents  of  the  charterers  in  London, 
who  were  under  a  general  engagement  to  honour  bills  drawn  upon  them 
by  the  charterers,  upon  the  faith  of  consignments  to  be  made  to  meet 
them,  and  who  were  deeply  in  advance  at  the  time  of  the  shipment  in 
question.  And  it  was  held  that  the  owners  had  a  lien  upon  the  goods 
for  the  entire  l^mp  freight.  That  case  does  not  difier  in  any  important 
particular  from  this.  The  judgment  of  Cresswell,  J.,  is  very  much  to 
the  purpose  here.  ^'  I  find  it  extremely  difficult,"  he  says,  ^'  to  put  any 
sensible  construction  upon  the  last  clause  in  the  charter-party.  I 
4,004-1  *^^  unable  to  discover  what  was  the  intention  of  the  parties.  It 
-I  is  clear,  however,  that  they  intended  one  thing, — that  the  char- 
terers should  sustain  no  prejudice  from  the  master's  signing  bills  of 
lading  at  rates  of  freight  to  be  agreed  on  between  him  and  the  char* 
terers.  I  should  rather  suppose  it  was  contemplated  that,  the  captain 
should  sign  bills  of  lading  for  goods  put  on  board  by  general  shippers, 
and  not  for  the  charterers'  own  goods.  In  any  event,  I  think  the  char- 
terers putting  their  own  goods  on  board,  and  getting  the  master  to  siga 
bills  of  lading  for  them,  could  not  affect  the  rights  of  the  owners  under 
their  contract  for  the  lump  freight."  [Bylks,  J. — The  whole  Court 
disclaim  founding  their  decision  on  the  words  ^'  In  the  event  of  a  less 
freight,  the  bills  of  lading  of  part  of  the  cargo  to  be  filled  up  for  loss, 
if  any."  Those  words  being  out,  the  case  seems  to  be  exactly  like  this.3 
There  is  a  broad  distinction  running  through  all  the  cases,  between  a 
shipment  by  the  charterer  and  a  shipment  by  a  third  person. 

Brown,  in  reply. — The  argument  on  the  other  side  would  have  the 
effect  of  destroying  the  negotiability  of  these  bills  of  lading.    It  ia 
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quite  impossible  to  reconcile  the  language  of  this  charter-party  with  the 
entire  preservation  of  the  owner's  lien.  Small  v.  Moates  and  Gled- 
stanes  v.  Allen  are  not  reconcileable  with  Gilkison  v.  Middleton,  the 
only  possible  dietinetibn  between  which  and  the  present  case,  k,  that 
there  the  bill  of  jading  was  endorsed  for  a  present,  and  here  it  was  for 
a  past  debt.  Cur.  adv.  vult 

Byles,  J.,  now  delivered  the  judgment  ^f  the  Court: — 

This  was  an  issue  directed  to  try  whether  the  *plaintiiF,  Wil-*  r«09^ 
ham  Kern,  was  entitled  to  have  2714  gallons  of  palm  oil  landed  ^  '"^ 
ex  the  ship  Deslandes,  and  warehoused  in  the  St.  Katherine's  Docks, 
delirered  to  him  without  payment  of  the  charter  freight  thereon. 

The  issue  came  on  to  be  tried  before  the  Lord  Ohief  Justice  of  the 
Qaeen's  Bench,  at  Guildhall,  when  a  verdict  passed  for  the  plaintiff, 
sabject  to  the  opinion  of  this  Court  on  a  special  case,— *the  Court  to  be 
at  liberty  to  draw  inferences  of  fact. 

We  are  of  opinion  that  the  defendant  is  entitled  to  enter  the  verdict 

The  question  is,  whether  the  plaintiff  is  entitled  to  the  cargo  on  pay- 
ment of  the  bill  df  lading  freight  only,  or  whether  the  defendant  has  a 
lien  as  against  the  plaintiff  for  785{.,  the  amount  of  the  charter  freight. 

Ferguson  was  the  charterer.  Ferguson  was  also  the  shipper  and 
owner  of  the  oil  in  question.  All  the  cases  show,  that,  as  against  the 
charterer,  there  is  a  lien  on  his  goods  for  the  amount  of  the  charter 
freight.  From  the  moment,  therefore,  the  goods  were  put  on  board, 
they  were,  as  against  Ferguson  and  those  who  must  stand  on  his  title, 
hound  by  that  lien,  under  the  express  terms  of  the  charter^^party  which 
be  executed :  see  Small  v.  Moates,  2  M.  &  Scott  674  (E.  C.  L.  B.  voL 
28),  9  Bingh.  574  (E.  C.  L.  R.  vol.  28). 

Now,  Gregory,  Brothers,  who,  as  appears  by  the  case,  and  was  ad- 
mitted at  the  trial,  are  the  real  plaintiffs,  stand  entirely  upon  Ferguson's 
title.  Gregorys  are  stated  to  have  been  Ferguson's  agents.  Ferguson 
took  in  favour  of  Gregorys  a  bill  of  lading  of  the  oil  at  a  freight  below 
the  charter  freight,  and  handed  it  over  to  Gregorys,  that  Gregorys 
might  (as  we  collect  from  the  ease)  apply  the  proceeds  of  the  oil  to  the 
redaction  of  Ferguson's  debt  to  them.  But  Gregorys  were  not  r^oQi* 
*only  the  agents  of  Ferguson,  but  took  the  bill  of  lading  with  1-  '^ 
fall  notice  of  the  terms  of  the  charter-party ;  for,  they  had  themselves^ 
on  the  part  of  Ferguson,  negotiated  the  charter-party  and  signed  it. 

Two  eases  in  this  Court, — the  case  of  Small  v.  Moates,  2  M.  &;  Scott 
C74  (£.  C.  L.  R.  vol.  28),  6  Bingh.  574  (E.  C.  L.  B.  vol.  28),  and  the 
more  recent  case  of  Gledstanes  v.  Allen,  12  C.  B.  202  (E.  C.  L.  B.  voL 
74),  seem  to  be  in  point  for  the  defendant,  and  to  show  that  Gregorys 
stand  on  Ferguson's  title,  both  because  they  are  Ferguson's  agents  and 
because  they  had  notice  of  the  terms  of  the  charter-party. 

The  case  under  consideration  is  obviously  distinguishable  from  those 
cases  where  the  bill  of  lading  was  originally  given  to  one  who  was  a 
stranger  to  the  charter-party,  or  afterwards  passed  into  the  hands  of  a 
stranger  without  notice  of  the  terms  of  the  charter-party. 

For  these  reasons,  we  think  the  verdict  for  the  plaintiff  diould  be  set 
uidc,  and  a  verdict  entered  for  the  defendant. 

Judgment  for  the  defendant.(a) 

(a)BrTor  WM  brought  upon  this  Judgment;  bat  the  matter  waa  compromijed  belbft 
ttgoAeatk 
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An  agent  or  serrant  who  1^  allowed  to  ooenpj  premises  belonginif  to  his  principal  for  the  mon 
eonrenient  performance  of  his  duties,  acquires  no  ttiate  therein,  although  he  be  also  allowed 
to  use  the  premises  for  carrying  on  therein  an  independent  business  of  his  own. 

The  first  count  of  the  declaration  charged  that  the  defendants  broke 
and  entered  a  certain  house  and  premises  of  the  plaintiff  in  Bloomsbnry 
Street,  Russell  Square,  and  retained  possession  thereof  from  the  8th  to 
the  26th  of  November,  1860,  and  also  of  certain  books  and  papers  of 
the  plaintiff,  irhereby  his  trade  was  interrupted,  &c.  There  was  a  second 
count,  for  the  conversion  of  the  plaintiff's  books,  &c. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  as  to  the 
breaking  and  entering  and  taking  and  retaining  possession  of  the  pre- 
mises, and  as  to  the  alleged  trespasses  to  and  conversion  of  the  books, 
&c.,  not  possessed, — thirdly,  to  the  alleged  trespasses  in  the  last  plea 
mentioned,  leave  and  license. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  at  Westminster, 
after  last  Term,  when  the  following  facts  appeared  in  evidence : — 

The  plaintiff  was  formerly  a  bookseller  in  Glasgow.  The  defendants 
were  the  managers  of  a  certain  association,  called  The  Swedenborg  So- 
ciety, which  was  established  in  the  year  1810  for  the  purpose  of  dis- 
seminating the  writings  of  Swedenborg.  The  society,  having  by  means 
of  legacies  and  otherwise  become  possessed  of  a  large  stock  of  books 
and  of  a  sum  of  money,  resolved  in  the  year  1854  to  establish  a  library 
and  reading-room  for  the  use  of  its  members,  and  a  shop  for  the  sale  of 
their  works,  and  advertised  for  a  librarian  and  storekeeper :  and,  on 
the  6th  of  July  in  that  year,  the  committee  of  management  at  a  meet- 
ing held  on  that  day  came  to  the  following  resolution : — 

*'  That  the  person  to  be  appointed  should  have  premises  rent  and  tax 
♦ooci  ^^^^  ^^  ^  S^^^  situation ;  that  852.  '''per  cent,  should  be  allowed 
'  ^  to  the  storekeeper  on  all  books  sold  out  of  the  shop,  but  not  oa 
donations  or  subscriptions, — he  making  such  arrangements  with  book- 
sellers, agents  of  the  society,  as  the  committees  should  from  time  to 
time  determine.  To  carry  on  a  retail  business  in  other  New  Church 
works  and  general  literature  for  his  own  benefit.  The  committee  to 
guaranty  150Z.  the  first  year." 

The  plaintiff  offered  himself  as  a  candidate  for  the  situation ;  and  at 
a  meeting  of  the  committee  held  on  the  13th  of  July,  1854,  the  follow- 
ing resolution  was  come  to : — 

*'  That  Mr.  White  of  Glasgow  be  elected  the  storekeeper  and  agent, 
on  the  general  terms  mentioned  in  the  resolution  passed  at  the  preceding 
meeting  of  the  6th,  with  such  modifications  as  may  be  mutually  agreed 
upon ;  and  that  he  be  requested  to  meet  the  committee  as  early  as  pos- 
sible, to  arrange  the  final  terms,  and  to  assist  in  looking  for  a  proper 
house." 

This  resolution  was  communicated  to  the  plaintiff,  and  he  came  to 
London  and  entered  upon  the  duties  of  his  office  of  manager  or  store- 
keeper, librarian,  and  agent  to  the  society. 

In  1855,  the  society  purchased  the  lease  of  the  premises  No.  30 
Bloomsbnry  Street,  which  was  assigned  to  John  Spurgin,  Samuel  Dean, 
Thomas  Watson,  and  H.  R.  Williams,  as  trustees  for  them.     On  taking 
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possession,  the  defendants  nsed  the  gronnd-floor  as  a  shop  or  warehoQ$e 
for  the  sale  of  their  books ;  the  first  floor  being  used  as  a  library  and 
reading-room,  and  the  upper  floors  as  a  residence  for  the  plaintiff  and 
his  family.  Over  the  shop  was  painted  in  large  letters  the  words 
'^Swedenborg  Society/*  and  on  the  door-posts  ''William  White,  Book- 
seller and  Publisher:"  and  the  plaintiff,  in  addition  to  his  duties  as 
agent  to  the  society,  carried  on  an  extensive  bookselling  business  there. 

*From  year  to  year  the  plaintiff's  reappointment  was  made  in  imao 
terms  substantially  the  same  as  above  mentioned.  In  1857,  the  ' 
minute  of  an  appointment  in  the  Company's  book  was  as  follows : — 
'^  That  Mr.  White  be  manager  for  the  ensuing  year,  at  a  salary  of  75Z. 
a  year,  and  six  months'  notice  of  separation  on  either  side."  In  1858 
and  1859,  he  was  reappointed  under  similar  resolutions. 

Some  disputes  having  arisen  amongst  the  members  of  the  society,  in 
which  the  plaintiff  necessarily  became  involved,  a  resolution  of  the 
committee  was  passed  on  the  2d  of  August,  1860,  that  six  months' 
notice  should  be  given  to  the  plaintiff  to  terminate  his  engagement  and 
to  quit  the  premises ;  and  such  notice  was  accordingly  given :  but  on 
the  4th  of  October  the  resolution  was  rescinded,  and  the  notice  with- 
drawn: and  ultimately,  at  a  meeting  of  the  committee  on  the  8th  of 
November,  1860  (the  plaintiff  being  present),  it  was  resolved, — "  That 
Mr.  White  be  now  dismissed,  and  that  he  be  required  forthwith  to  quit 
the  society's  house  in  Bloomsbury  Street,  and  to  remove  his  own  stock 
and  other  property." 

Formal  notice  was  thereupon  given  to  the  plaintiff  in  writing  of  such 
his  dismissal,  and  he  was  required  to  quit  the  premises ;  and,  on  his 
refosal  to  do  so,  possession  was  taken  of  them  by  the  defendants  on 
behalf  of  the  society,  and  retained  (the  plaintiff's  books  and  furniture 
remaining  thereon)  until  the  26th  of  November,  when  the  plaintiff  for- 
cibly re-entered.  The  society  then  took  proceedings  against  the  plain- 
tiff in  Chancery,  and  obtained  an  injunction,  under  which  he  was  com- 
pelled to  give  up  the  premises.(a)  He  thereupon,  without  demanding 
his  property  (which  still  remained  in  the  house),  brought  this  action. 

*0n  the  part  of  the  defendants,  it  was  insisted  that  the  flrst  r^rnoA 
count  could  not  be  sustained,  inasmuch  as  there  was  no  such  '- 
possession  or  occupation  of  the  premises  by  the  plaintiff  as  to  entitle 
him  to  maintain  trespass,  he  having  had  merely  a  permissive  occupation 
as  the  servant  of  the  defendants :  and  for  this  Mayhew  t;.  Suttle,  4  Ellis 
&  B.  347,  357,  was  relied  upon  as  an  authority.  There,  by  agreement 
between  S.  and  M.  it  was  recited  that  S.  was  in  possession  of  a  mes- 
suage whereon  the  sale  of  beer  had  been  for  some  time  past  and  was 
then  carried  on  and  conducted  by  U.  for  and  on  S.'s  account;  that  M. 
was  desirous  of  carrying  on  and  conducting  such  trade  for  S.,  and  which 
he  had  agreed  to  for  the  consideration  after  mentioned ;  and  it  was  wit- 
nessed that  S.  aereed,  in  consideration  of  a  bondsman  to  be  answerable 
for  50/.  in  default  of  payment  by  M.,  that  M.  should  from  the  date  of 
the  agreement  enter  upon  the  premises  and  carry  on  and  conduct  thereoii 
such  trade  for  S.  in  the  place  and  manner,  and  with  and  upon  the  same 
privileges  and  terms  as  U.  had  done,  until  the  agreement  should  be  de- 
termined by  the  notice  after  mentioned :  and  M.  agreed,  during  all  the 

(o^  See  ft  report  of  these  proceediDgs  before  V.  C.  Stewart,  Spnrgin  v.  White,  7  JuriBt  N.  S. 
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time  he  Ax)u\d  dairy  on  atici  ecviidnct  the  trade  dn  the  prtSDiaes  for  S., 
that  all  the  beer  Trhtch  shotld  be  said  by  M.  on  the  premiaes  fibovld  be 
taken  by  him  from  fi.,  and  that  M.  shonld  not  part  with  the  tra^  or 
occupation  withont  the  license  of  S. ;  that,  when  either  party  flhonld 
be  desirotis  of  determining  the  agreement,  M.,  on  receiving  from  S.  a 
month's  notice,  without  being  paid  any  money  or  consideration  by  S^ 
shonld  qnit  and  deliver  up  to  S.  the  trade  and  possession  of  the  pre- 
mises, with  all  snch  fixtures  and  things  ^belonging  to  S.  as  should  then 
be  thereon ;  and  M.  shonld  be  st  liberty  to  leave  the  trade  tfnd  qnit  the 
ocTnpatioh  xm  giving  a  month's  notice  to  S.  M.  having  entered  into 
*2^l1  P^BS^B^i^'^  of  the  ^premises  nnder  this  agreefnent,  it  was  heldbv 

-■  the  Exchequer  Chamber,— ^affirming  the  jndgment  of  the  CoQit 
of  Queen's  Sench, — that  be  occupied,  not  as  tenant^  but  as  servant  to 
S.,  and  could  hot  maintain  trespass  against  S.  for  entering  without  a 
month's  notice.  As  to  the  second  count,  it  was  submitted  that  there 
"was  no  conversion. 

His  Lordship,  yielding  to  the  objections,  nonsuited  the  plaintiflf. 
Parry,  Seirjt.,  now  moved  for  a  new  trial,  on  the  ground  of  toT8dire^ 
tion. — It  may  be  conceded,  that,  if  the  plaintiff  had  been  put  into  the 
house  for  the  mere  purpose  of  managing  the  defendants'  business,  and 
aellitrg  their  Works,  be  would  not  have  had  such  an  interest  in  the  pre- 
mises as  would  entitle  him  to  maintain  trespass  against  the  defendants: 
but  the  question  is,  whether  the  circumstances  under  which  he  waU 
engaged,  and  the  fact  of  his  being  permitted  to  carry  on  his  own  private 
business  thereon,  did  hot  create  a  tenancy  from  year  to  year,  or  at  all 
events  a  tenancy  for  six  months, — determinable  only  upon  a  six  months* 
notice,  and  so  take  the  case  out  of  the  authority  of  Maybew  v.  Sottle, 
which  was  relied  on  at  the  trial.  [Willes,  J. — The  case  of  Hartley  v. 
Moxham,  3  Q.  B.  701  (E.  G.  L.  K  vol.  43),  8  Oale  k  D.  1,  seems  to  be 
in  point  as  to  the  second  count.  There,  the  defendant  claiming  a  sum 
of  money  as  due  to  him  from  the  plaintiff,  his' lodger,  locked  up  the 
plaintiff's  goods  in  a  room  which  he  held  of  the  defendant,  and  in  which 
the  plaintiff  had  put  them,  kept  the  key,  and  refused  the  phiintiif 
access  to  them,  saying  that  nothing  shonld  be  removed  until  the  defend- 
ant's bill  was  paid :  and  this  was  held  not  to  be  such  a  taking  of  the 
goods  as  would  sustain  an  action  of  trespass.  There  was  another  case, 
in  this  Court,  of  West  v.  Nibbs,  4  C.  B.  172  (E.  G.  L.  R.  vol.  66),  where 
^noQi  '^  ^^^  h^^^  ^^^^  ^  ^landlord  who  has  accepted  the  rent  in  arrear, 

•'  and  the  ^expenses  of  the  distress  after  the  impounding,  cannot  be 
treated  as  a  trespasser  merely  because  he  r^(atna  posseMsion  of  the  goods 
distrained, — although  hie  refusal  to  deliver  them  up  to  the  tenant  may 
amount  to  a  conversion,  so  as  to  render  him  liable  in  trover.  This  is 
not  a  mere  technical  distinction:  it  gives  the  party  notice,  by  the 
demand  of  the  goods,  of  the  cause  of  complaint  against  him.]  The 
seizure  of  the  goods  here  was  rather  n  consequence  of  the  taking  pos- 
session of  the  premises,  than  an  independent  wrongiiil  act.  [BtLSS,  J. 
— What  interest  in  the  land  had  the  plaintiff  here?]  At  the  very  least 
be  was  entitled  to  hold  the  premises  for  six  months.  [Btlis,  J. — As 
tenant  at  will?  or  what?]  Taking  the  resolutions  and  the  rest  of  the 
evidence  together,  the  arrangement,  it  is  submitted,  amoiitited  to  tUs,— 
that,  in  consideration  of  his  taking  upon  himself  the  duties  of  manager 
or  agent  to  this  society^  he  was  to  receive  a  certain  amount  of  salary, 
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wd  aho  the  use  and  occupation  of  the  premises  for  the  purpose  of  car- 
lyiog  on  his  own  business  thereon,  subject  to  a  six  months*  notice  of 
leparation,  that  is,  to  determine  hia  occupation  as  well  as  his  services. 
It  may  be  conceded,  that,  if  the  plaintiff  was  put  into  possession  of  the. 
premises  wierefy  for  the  purpose  of  managing  the  society's  business  and 
sdiiag  their  works,  he  might, — subject  to  any  claim  for  wrongful  dis- 
misnl, — ^haTo  been  turned  out  at  any  moment  The  case  ought  not  to 
have  been  withdrawn  from  the  jury. 

WiLLKS,  J. — ^I  am  of  opinion  that  there  ought  to  be  no  rule  in  this . 
case.    The  question  is,  whether  by  the  arrangement  which  took  place 
betveeu  the  parties  the  plaintiff  acquired  any  estate  in  the  premises  in 
Bloomsbory  Street,  or  whether  his  occupation  of  "^them  was  merely  r«oqQ 
an  occupation  aa  the  servant  of  the  society  which  the  defendants  '- 
represent.    It  might  be  that  that  question  should  be  answered  against 
the  defendants,  and  yet  they  might  be  at  liberty  to  raise  another  ques- 
tion, viz.,  whether,  assuming  that  the  plaintiff  had  any  interest  in  the 
hoase,  it  was  anything  more  than  a  tenancy  at  will,  and  whether  that 
teaaney  waa  not  sufficiently  put  an  end  to  by  what  was  done  by  certain 
of  the  lessors.    I  do  not,  however,  intend  to  discuss  that  question,  be- 
caose,  upon  the  correct  construction  of  the  documents,  it  appears  to 
me, — and  on  the  facts  there  is  no  dispute, — that  i^o  interest  in  the  prQ- 
fiises  even  to  the  extent  of  a  tenancy  at  will  ever  did  vest  in  the  plain- 
ti£    My  reason  for  thinking  so,  is,  that,  looking  at  the  whole  of  the 
arrangement  between  the  pi^rties,  it  resulted  in  an  agreement  that  the 
plaintiff  waa  to  give  his  services  to  the  Swedenborg  Society  as  manager 
for  the  purpose  of  selling  the  Swedenborg  publications.     The  main  and 
principle  of  the  arrangement  was  that ;  and  the  part  upon  which  my 
Brother  Parry  relies  for  the  purpose  of  showing  that  an  interest  in  thei 
premises  waa  vested  in  the  plaintiff,  was  merely  accessory,  to  that  arrange- 
uent,  and  part  of  the  machinery  for  carrying  it  into  effect, — a  mere  mode, 
in  short,  of  paying  the  plaintiff  in  part  for  his  services  as  manager.  Taking 
tbe  agreement  to  have  been  that  the  plaintiff  should  be  employed  as  man* 
ager,  to  be  paid  a  certain  salary  in  moneys  numbered,  there  could  have 
been  no  doubt  whatever  that  his  occupation  would  have  been  an  occupatioi^ 
merely  as  a  servant  of  the  society.     Can  it  make  any  difference,  that, 
as  part  of  the  remuneration  for  bis  services,  he  was  to  have  liberty  to 
carry  on  the  retail  bookselling  business  on  the  premises  pn  his  own 
account  f     Clearly  not     Whether  the  whole  amount  of  his  salary  wai( 
paid  to  him  in  money,  or  part  in  money  f  and  part  in  the  per-  r«0Q4 
miasion  to  oocupy  himself  and  the  premises  in  the  carrying  on  '-      ^ 
that  limited  trade,  can,  aa  it  seems  to  me,  make  no  difference  in  the 
eoaatruction  of  th6  contract  between  the  parties.     I  can  quite  conceive 
a  ease  such  as  this,  where  the  representatives  of  such  a  society  might 
go  to  a  person  having  already  a  shop  where  he  waa  carrying  on  busi- 
neis,  and  agree  with  nim  to  become  their  agent  for  the  sale  of  their 
particular  publications,  and  to  pay  him  a  certain  salary  for  his  services, 
and  in  addition  to  pay  the  rent  and  taxes  of  the  premises,  and  where  a 
question  mieht  arise  whether  by  this  arrangement  an  interest  in  the 
ihop  vested  m  the  society.    The  proper  answer  in  such  a  case  would 
aeem  to  me  to  be  that  it  would  not.     But  the  reasoning  applicable  to 
that  case  would  not  be  applicable  here ;  because  here  the  society  became 
the  tenaiits  of  the  shop  and  premiseSi  and  there.is  nothing  to  show  that 
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General  ZiMiiiranoe  Company, — after  reciting  tlutt  the  plaintiff  lisd 
theretofore  carried  on  the  business  of  a  stationer  and  printer  in  partner- 
ship with  one  William  Edmnnd  East,  at  No.  1,  St.  Dnnstan's  Hill,  ia 
the  city  of  London,  under  the  firm  of  Charles  Skipper  k  East,  and  that 
^^Ao-i  the  ^plaintiff  was  then  solely  carrying  on  the  said  business  under 
^  the  like  firm,  and  that  by  a  policy  No.  60,046,  an  insurance 
against  fire  to  the  amount  of  600(M.  with  or  in  the  said  Liverpool  and 
London  Fire  and  Life  Assurance  Company,  and  by  a  policy  numbered 
183,027  an  insurance  against  fire  to  the  amount  of  250<M.  with  or  in  the 
said  Manchester  Fire  Assurance  Company,  and  by  a  policy  numbered 
967  an  insurance  against  fire  to  the  amount  of  25001.  with  or  ni  the  said 
General  Insurance  Company,  had  been  respectively  effected,  aubject  to 
the  conditions  therein  respectively  set  forth  or  referred  to,  upon  divers 
chattels  and  things  in  and  about  the  said  shop,  workshops,  print- 
ing-offices, and  warehouses  of  the  said  partnership  firm,  situate  at  No. 
1,  St.  Dunstan's  Hill  aforesaid,  as  on  reference  to  the  same  policies^ 
would  more  fully  appear ;  and  that,  on  or  about  the  7th  of  March, 
1860,  an  accidental  fire  had  occurred  at  the  said  premises,,  where- 
upon, or  afterwards,  the  plaintiff  had  claimed  to  have  made  good  by 
the  several  companies  parties  to  the  said  agreement,  or  some  of  them^ 
fhe  loss  thereby  sustained  to  the  said  insured  chattels  and  things  so  far 
as  such  loss  was  covered  by  the  said  policies,  or  any  of  them ;  and  that 
lour  several  writings  to  the  said  agreement  annexed,  and  respectively 
marked  with  the  letters  A,  B,  C,  and  C  a,  and  signed  by  the  plaintiff 
(which  writings  were  respectively  thereinafter  referred  to  as  schedules 
A,  B,  C,  and  C  a^,  contained  the  particulars  of  all  the  chattels  and 
things  alleged  by  the  plaintiff  to  have  been  covered  by  the  said  policies, 
or  some  or  one  of  them,  and  to  have  been  destroyed  or  injured  by  or  in 
Consequence  of  the  said  accidental  fire ;  and  that  it  had  been  agreed 
letween  the  said  parties  thereto  that  the  said  claim  of  the  plaintiff,  so  far 
as  respected  the  chattels  and  things  particularized  as  aforesaid  in  sche- 
dule A,  should  be  satisfied  by  means  of  the  payment  to  him  of  a  sum  of 
*2771Z.  19s.  5(2.,  such  sum  bein^  the  agreed  value  at  the  tine  of 
the  occurrence  of  the  said  accidental  fire  of  the  last-mentioned 
chattels  and  things,  as  the  plaintiff  did  thereby  admit ;  and  that  the  said 
sum  of  2771{.  19s.  5d.  had  been  so  agreed  to  be  paid  as  last  aforesaid, 
aubject  and  without  prejudice  to  the  apportionment  as  between  or  amoag 
the  several  companies  parties  to  the  said  agreement  of  the  same  sum,  as 
a  loss  to  be  borne  by  all  or  some  or  one  only  of  them  according  to  the 
respective  liabilities  under  the  said  policies,  as  all  the  said  companies 
parties  thereto  did  thereby  respectively  admit ;  and  that  the  items  and 
total  amount  of  the  sums  alleged  by  the  plaintiff  to  have  been  the  value 
at  the  time  of  the  occurrence  of  the  said  accidental  fire  of  the  chattels 
and  things  particularized  as  aforesaid  in  the  schedules  B,  C,  and  C  a, 
were  set  forth  in  the  said  schedules ;  and  that,  difficulties  having  arisen 
f  especting  the  settlement  of  the  said  claim  of  the  plaintiff  so  far  as  the 
same  had  not  been  agreed  to  be  satisfied  as  aforesaid,  and  respecting  the 
adjustment  of  the  respective  liabilities  of  the  said  companies  parties 
thereto,  as  between  or  among  themselves,  to  the  total  loss  covered  by 
the  said  policies,  it  had  been  agreed  by  all  the  parties  thereto  that  it 
should  be  referred  to  the  arbitrators  thereinafter  named,  or  their  umpire^ 
to  decide  and  determine,  in  manner  and  subject  to  the  stipulations  there- 
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inafter  expressed,  tbe  seyeral  questions  and  malters  tbeFeinafler  sped* 
fied  OF  set  forth, — it  was  by  the  said  agreement  provided  (amongst  other 
tkings)  that  tbe  said  Lirerpool  and  London  Fire  and  Life  Insurance 
Companj  and  the  said  other  two  companies  did  thereby  agree  with  the 
plaintiff,  who  did  thereby  agree  with  the  said  companies  and  with  each 
of  them,  and  each  one  of  the  said  compaaies  did  thereby  agree  with  the 
others  and  each  other  of  them,  as  follows,  that  is  to  say,  that  it  should 
be  and  was  thereby  accordinjrly  referred  *to  the  award,  arbitra-  ri^e)AQ 
ment,  and  determination  of  H.  W*  Gaslon,  of,  &c.,  type-founder,   ^  '^ 
and  A.  J.  Lewis,  of,  &e.,  printer's  appraiser  and  printer,  or  their  umpire 
(suoh  umpire  being  a  person  nominated  in  writing  by  the  said  arbitrators 
before  they  shonld  proceed  to  the  business  of  the  said  reference,  to 
award  and  determine  what  waa  the  total  sum  of  money  which  ought  to 
be  paid  to  the  plaintiff  under  or  by  virtue  of  the  said  policies,  or  any  of 
them,  in  respect  of  loss  or  damage  occasioned  by  the  said  accidental  fire 
to  or  in  the  said  chattels  and  things  particularized  as- aforesaid  in  sche^ 
dales  B,  C,  and  C  a,  and  what  were  the  several  proportions  in  which 
Bueh  total  sum,  and  also  the  said  sum  of  2771/.  IQ^k  Hd.  agreed  to  be 
paid  as  aforesaid,  ought  to  be  borne  and  paid  among  or  between  the 
several  companies  parties  thereto ;  it  being  understood  and  agreed  by  all 
the  parties  thereto  that  the  said  arbitrators  or  their  umpire  should,  as 
incioental  to  the  decision  of  the  questions  aforesaid,  or  either  of  them, 
have  full  power  to  determine  whether  any  of  the  last-mentioned  chattel^ 
and  things  were  or  were  not  covered  at  all  by  any  of  the  said  policies^ 
and  by  which  of  such  policies  in  particular,  to  the  exclusion  of  the  others 
or  any  other  of  them,  any  of  the  same  chattels  and  things  were  covered, 
and  whether  or  not  the  same  chattels  and  things,  or  any  of  them,  were 
in  part  destroyed  or  damaged  by  or  in  eonsequencei  of  the  said  accidental 
fire,  and  generally  all  other  questions  and  mattei*s  necessary  to  be  de* 
termined  for  the  purpose  of  the  award  to  be  made  in  pursuance  of  the 
said  agreen>ent ;  and  that  the  several  parties  thereto  would  truly  obey 
and  perform  tbe  award  to  be  made  in  pursuance  of  the  said  agreement 
touching  and  concerning  the  several  questions  and  matters  aforesaid,  sq 
as  such  award  should  be  made  in  writing  under  the  hands  of  the  said 
arbitrators  or  under  the  hand  of  their  umpire,  and  be  ready  to  be  de* 
livered  to  the  said  parties,  or  such  *of  them  respectively  as  fma-i 
Bhould  desire  the  same,  on  or  before  the  1st  of  August  then  next,  '- 
or  within  such  further  time  as  the  said  arbitrators  or  their  umpire 
sboald  by  writing  from  time  to  time  appoint :  Averment,  that,  the  said 
agreement  of  reference  having  been  ao  made  as  aforesaid,  the  said 
arbitrators  took  upon  themselves  the  said  reference,  and  duly,  before 
they  proceeded  to  the  business  of  the  said  reference,  nominated  in  writ- 
ing one  J.  A.  D.  Cox  to  be  such  umpire  as  aforesaid ;  and  the  said 
arbitrators  duly,  by  writing  under  their  hands,  enlarged  the  time  for 
making  their  award  in  the  premises  until  the  1st  of  January,  1861,  and 
afterwards,  and  before  the  said  last-mentioned  day,  the  said  arbitratorS| 
not  having  disagreed,  duly  made  and  published  their  award  in  writing 
teaching  and  concerning  the  several  questions  and  matters  so  referred 
to  them  as  aforesaid,  ready  to  be  delivered  to  the  said  parties ;  and  by 
the  said  award  the  said  arbitrators  awarded  as  follows,  that  is  to  sav^ 
that  the  sum  of  82882.  Oa.  Id,  waa  the  total  sum  of  money  which  ought 
to  be  paid  to  the  plaintiff  under  or  by  virtue  of  the  said  three  several 
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policies  of  assurance  in  the  said  agreement  of  reference  mentioned,  in 
respect  of  loss  or  damage  occasioned '  by  the  said  accidental  fire  men- 
tioned therein  to  or  in  the  several  chattels  and  things  particularized  in 
the  said  schedules  B,  C,  and  G  a,  in  the  said  agreement  of  reference 
mentioned,  and  that  such  total  sum  of  8228Z.  Os.  Id.  and  the  said  sum 
of  277U.  19«.  Sd.  so  agreed  to  be  paid  to  the  plaintiff  as  in  the  said 
agreement  mentioned  in  satisfaction  of  his  claim  in  respect  of  the  loss 
or  damage  occasioned  by  the  said  fire  to  the  chattels  and  things  particular- 
ized in  the  schedule  A  in  the  said  agreement  mentioned, — such  two  sums 
making  together  the  grand  total  sum  of  11,000/., — ought  to  be,  and 
they  did  thereby  award,  order,  and  adjudge  that  the  same  should  be 
«040i  home  and  paid  by  the  said  several  ^companies  in  the  propor- 
"-'  tions  following,  that  is  to  say,  the  sum  of  6000Z.  by  the  said 
Liverpool  and  London  Fire  and  Life  Insurance  Company,  the  sum  of 
2500/.  by  the  said  Manchester  Fire  Insurance  Company,  and  the  sum 
of  2500/.  by  the  said  General  Fire  Insurance  Company;  and  they 
further  found  and  decided  as  a  question  and  matter  necessary  to  be 
determined  for  the  purposes  of  that  their  award,  that  the  loss  or  damage 
occasioned  to  the  plaintiff  in  or  in  respect  of  the  chattels  and  things 
particularized  as  aforesaid  exceeded  the  sums  so  insured  as  aforesaid ; 
and  that  the  whole  salvage  and  proceeds  of  the  salvage  of  and  from  the 
Said  fire  belonged  absolutely  to  the  plaintiff,  freed  and  discharged  of  and 
from  all  interest,  right,  or  claim  of  the  said  companies  respectively 
therein  or  thereto :  and  the  said  arbitrators  further  found  and  awarded 
that  the  proceeds  of  such  portion  of  the  said  salvage  as  had  been  sold, 
and  which  proceeds  were  then  in  the  custody  or  power  of  the  said  com- 
panies, should  be  paid  by  the  said  companies  to  and  received  by  the 
flaintiff ;  of  all  which  the  said  Liverpool  and  London  Fire  and  Life 
nsurance  Company  and  the  said  other  companies  had  notice:  Yet, 
although  all  things  had  been  done  and  had  happened,  and  all  periods  of 
time  had  elapsed,  necessary  to  entitle  the  plaintiff  to  claim  from  the  said 
Liverpool  and  London  Fire  and  Life  Insurance  Company  the  perform- 
ance of  the  said  award  on  their  part,  and  ihe  sum  in  this  count  claimed 
in  respect  of  the  proceeds  of  the  salvage  of  and  from  the  said  fire  as 
thereinafter  mentioned ;  and,  although  after  the  said  fire,  and  before  the 
making  of  the  said  award,  the  said  Liverpool  and  London  Fire  and  Life 
Insurance  Company  took  possession  of  the  whole  of  the  salvage  of  and 
from  the  said  fire,  and  sold  the  same,  and  received  the  proceeds  thereof, 
which  proceeds,  amounting  to  a  large  sum,  to  wit,  the  sum  of  936/.  Ot. 
^QiQ-i  ^d,  then  came  *into  the  custody  and  power  of  the  said  Liver- 
^  pool  and  London  Fire  and  Life  Insurance  Company,  and  at  the 
time  of  the  making  of  the  said  award  were  in  their  custody  and  power, 
*  and  thence  had  continued  to  be  and  still  were  in  their  custody  and  power, 
the  said  Company  neglected  and  refused  to  pay  over  the  said  proceeds, 
or  any  part  thereof,  to  the  plaintiff,  although  they  had  been  requested 
80  to  do. 

Second  plea,  to  the  first  count,  that  all  the  salvage  and  the  proceeds 
thereof  which  was  or  were  ever  taken  possession  of  or  received  by  the 
said  Company,  or  sold  by  them,  was  and  were  the  salvage  and  proceeds 
upon  the  said  goods  in  the  said  schedule  A,  and  not  otherwise. 

The  defendants  also  demurred  to  the  first  count,  the  ground  stated  in 
the  margin  being,  *'  that  the  first  count  of  the  declaration  discloses  no 
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cause  of  action,  and  that  the  arbitrators  had  no  power  to  award  pay- 
ment by  the  Company  of  the  proceeds  of  the  salvage."     Joinder. 

The  plaintiff  took  issue  on  the  defendants'  pleas,  and  also  demurred 
to  the  second  plea,  the  ground  of  demurrer  stated  in  the  margin  being, 
*'  that  the  second  plea  affords  no  answer  to  the  first  count  of  the  declara- 
tion, as  it  states  a  fact  wholly  immaterial  to  the  claim  in  that  count 
mentioned."     Joinder. 

Bovill^  Q.  C.  (with  whom  was  R.  JE,  Turner)^  for  the  plaintiff.(a) — - 
The  question  is  as  to  the  right  of  the  *plaintiff  to  the  salvage  r*e)AA 
mentioned  in  the  award.  The  plaintiff  had  insured  by  three  ^ 
several  policies, — one  for  6000Z.  with  the  Liverpool  and  London  Fire 
and  Life  Assurance  Company,  another  for  2500Z.  with  the  Manchester 
Fire  Assurance  Company,  and  another  for  2500Z.  with  The  General 
Insurance  Company.  A  fire  happened  on  the  plaintiff's  premises,  and 
the  damage  sustained  exceeded  the  whole  amount  for  which  he  was 
insured.  That  being  so,  the  plaintiff  is  entitled  to  receive  from  the 
assurers  the  several  sums  assured.  The  defendants  now  insist  that 
they  are  entitled  to  the  benefit  of  the  salvage  in  respect  of  the  property 
mentioned  in  schedule  A.  Independently  of  the  agreement  of  reference, 
the  plaintiff  would  have  retained  his  property  in  the  goods  damaged  by 
the  fire;  and  there  is  nothing  in  that  agreement  to  alter  his  rights  in 
that  respect.  [Williams,  J. — The  defendants  liken  it  to  the  case  of  an 
insurance  of  a  house,  barn,  and  stable,  with  an  agreement  of  reference 
ascertaining  the  amount  of  damage  sustained  in  respect  of  the  house, 
and  an  award  giving  the  assured  salvage  of  the  goods  in  the  house 
which  the  insurers  had  already  paid  for.]  It  never  was  intended  by 
the  agreement'  of  reference  to  withdraw  the  question  of  salvage  from  the 
consideration  of  the  arbitrators,  and  to  make  that  the  property  of  the 
defendants :  and  the  Court  is  not  now  sitting  in  review  of  the  arbitrator's 
decision.  [Williams,  J. — The  agreement  of  reference  states  that  "  it 
hadvbeen  agreed  between  the  parties  thereto  that  the  claim  of  the  plain- 
tiff, so  far  as  respected  the  chattels  and  things  particularized  as  afore- 
said in  schedule  A," — that  is,  all  the  chattels  and  things  alleged  by  the. 
plaintiff  to  have  been  covered  by  one  of  the  policies,  and  to  have  been 
•destroyed  or  injured  by  or  in  consequence  of  the  fire, — "  should  r*<>4r 
be  satisfied  by  means  of  the  payment  to  him  of  a  sum  of  2771Z.  '*  '^ 
19«.  5(1.,  iueh  ium  being  the  agreed  value  at  the  time  of  the  occurrence 
of  the  fire  of  the  last-mentioned  chattels  and  things,  as  the  plaintiff  did 
thereby  admit."  Is  the  plaintiff  to  have  the  value  of  the  goods  destroyed 
or  injured  by  the  fire,  and  the  salvage  too  ?  That  would  be  giving  him 
more  than  he  was  insured  for.J  The  2771/.  198.  5d.  was  agreed  to  bo 
paid  in  respect  of  the  damage  to  the  goods  mentioned  in  schedule  A. 
[Byles,  J. — Suppose  goods  worth  2000Z.  are  insured  for  2000Z.,  and  ou 
the  happening  of  a  fire  the  Company  take  them  off  the  hands  of  the 
assured,  and  pay  the  2000/.,  whose  would  the  salvage  be  7  The  award 
docs  not  state  that  the  plaintiff  has  sustained  more  damage  than  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

''t  That  the  award  mentioned  in  the  first  count  of  the  declaration  is  a  good  award,  and  the 

plaintiff  is  entitled  to  recorer  under  it  the  proceeds  of  the  salvage  awarded  to  htm : 
"  2.  That  the  second  plea  does  not  afford  any  answer  to  the  first  count,  since,  whether  tho 

islvage  in  that  count  claimed  was  or  was  not  the  salvage  of  goods  mentioned  in  Schedule  A.  in 

tlkt  lubmission  referred  to,  the  plaintiff  is  entitled  to  recover  the  amount  claimed  in  the  first 

count" 
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11,000^,  proTided  the  salvage  belongs  to  him.]  Whoever  has  the  sal- 
vage, the  award  finds  that  the  plaintiff  has  sustained  damage  to  an 
amount  exceeding  11,0002.  [Willes,  J. — You  say  the  insurance  is  on 
the  whole  of  the  goods,  and  that  the  loss  in  the  whole  equals  or  is 
greater  than  the  value  of  the  11,000/.  and  all  salvage,  and  therefore 
that  the  plaintiff  is  entitled  to  the  salvage?]  Precisely  so.  If  the 
defendant  can  satisfy  the  Court  that  the  arbitrators  had  no  jurisdiction 
over  the  salvage,  it  follows  that  the  salvage  remains  the  property  of  the 
plaintiff.  The  count  may  be  sustained  as  a  count  for  money  had  and  i 
received. 

♦^461  Lunh^  Q.  C.  (with  whom  was  Raymond),  contni.(a) — ^*By  the 
^  terms  of  the  submission,  the  goods  particularized  in  schedule  A 
are  withdrawn  altogether  from  the  consideration  of  the  arbitrators, 
whose  power  and  jurisdiction  are  expressly  limited  to  the  chattels  and 
things  particularized  in  schedules  B,  C,  and  C  a.  Where  goods  are 
insured  and  a  fire  happens,  and  the  office,  instead  of  paying  the  loss,  ; 
pays  the  full  value  of  the  goods,  the  office  takes  the  benefit  of  the  sal- 
vage. Here,  the  parties  agree  that  the  value  of  the  goods  in  schedule 
A  at  the  time  of  the  fire  was  27717.  19«.  bd.  The  office  buys  them  at 
that  price.  The  necessary  consequence  is,  that  what  remains  of  them 
belongs  to  the  insurers,  it  was  in  effect  a  purchase  of  the  goods,  and 
not  a  payment  by  way  of  indemnity.  All  that  then  remains  for  the 
arbitrators  to  consider,  is,  what  damage  the  plaintiff  has  sustained  in 
xespect  of  the  goods  mentioned  in  schedules  B,  C,  and  G  a.  They  had 
BO  power  to  deal  with  schedule  A  at  all,  except  for  the  purpose  of 
apportioning  the  amount  amongst  the  several  companies. 
♦2471  *Bovill,  in  reply. — The  27712.  19f.  bd,  was  a  payment  in 
^  satisfaction  of  the  damage  sustained,  not  in  respect  of  a  sale  of 
the  goods.  In  ascertaining  the  amount  of  the  damage,  the  arbitrators 
were  bound  to  take  into  account  the  salvage :  and  it  was  competent  to 
them  under  the  terms  of  the  submission  to  award  that  to  the  plaintiff. 

Williams,  J. — I  am  of  opinion  that  the  judgment  ought  to  be  for  the 
defendant  upon  the  demurrer  to  the  plea.  The  declaration  sets  out  a 
submission  to  arbitration,  on  which  the  award  has  been  made  which  ia 
the  foundation  of  the  action.  I  think  it  is  impossible  to  adopt  the  sug- 
gestion thrown  out  by  Mr.  Bovill^  that  we  may  treat  the  oount  as  a 
count  for  money  had  and  received.  It  is  a  declaration  upon  the  award, 
^nd  nothing  else.  Coupling  the  plea  with  the  declaration,  it  appears  to 
me  that  the  action  is  founded  upon  that  part  of  the  award  which  the 

(a)  Tb«  poiiito  m«fk«d  for  argvmeQt  on  tke  put  of  tho  d«fep4i^Bt  wor«  m  foUowi  :— 

"  1.  Thirty  bj  tho  Agreement  of  reforeoce,  the  arbitrators  bad  oolj  a  limited  power,  wbieb 
tbej  bays  exceeded,  and  tbat  tbe  declaration  i«  exoloaively  founded  on  tbat  exoeea : 

"2.  Tbat  tbe  arbitrators  bad  only  power  to  determine  wbat  was  tbe  total  snm  to  be  paid  tQ 
fbe  plaintiff  in  respect  of  loss  or  damage  to  tbe  goods  mentioned  in  scbedules  B,  C,  and  G  s* 
in  wbal  proportions  (he  Gompaaiet  were  to  satisiy  tbat  total  fom  and  tbe  8771(.  )9«.  5<i.|  and 
til  etber  questions  necessarj  for  tbe  purpose  aforesaid,  and  notbing  more : 

**  3.  Tbat  tbe  rigbt  to  tbe  salyage  was  a  question  wboUj  beyond  tbe  proTince  of  tbe  arbitra* 
tors,  and  tberefore  tbat  tbeir  award  as  to  salvage  is  wholly  void  for  excess : 

**  4.  Tbat  tbe  demurrer  to  the  seeond  plea  admits  tbe  faet  tbat  the  proceeds  of  the  selraga 
Sued  for  were  reoeiTod  in  respect  only  of  the  goods  in  sebedule  A ;  that,  inasmuch  as  tbe  agree^ 
▼alue  of  these  goods  bad  been  previously  ascertained  and  settled,  no  question  thereon,  nor  with 
lespect  to  the  salvage  thereupon,  oould  possibly  be  left  for  adjudication  by  the  arbitrators,  even 
ffupposing  them  to  have  had  any  power  whatever  over  salvage :  and  that  tbe  second  plea^  thefi* 
fbre^  furnishes  a  good  answer  to  Uie  action." 
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•rbitriitors  had  no  jurisdiotion  to  mak^.  The  ttieis  disclosed  nporti  tbd 
record  are  these :— The  plaintiif  had  effected  three  policies, — one  for 
6000^  with  the  Liverpool  and  London  Fire  Itnd  Life  Assurance  Com- 
pany, one  for  2500Z.  with  the  Manchester  Fire  Assurance  Companyi 
tod  one  for  2500Z.  with  the  General  Assurance  Company.  A  fire 
having  happened,  the  plaintiff's  claims  against  these  three  companies  are 
referred  to  arbitration.  The  agreement  of  reference  recites  that  the 
plaintiff  had  daioied  to  have  made  good  by  the  several  companies 
parties  thereto  or  some  of  them  the  loss  thereby  sustained  to  the  chattels 
and  things  insured,  so  far  aa  the  said  loss  was  covered  by  the  policies  or 
any  of  them,  and  that  four  schedules  sevei^ally  marked  A,  B,  0,  and  C  a, 
contained  the  particulars  of  all  the  chattels  and  things  alleged  by  the 
plaintiff 4o  have  been  covered  by  the  said  policies  or  some  or  one  of  tfaem^ 
and  to  have  "been  *de8troyed  or  injured  by  the  fire.  The  sub-  nt:)4o 
mission  thdn  goes  on  to  recite  that  '^  it  had  been  agreed  between  ^ 
the  said  plirties  thereto,  that  the  claim  of  the  plaintiff  so  far  as  respected 
the  chattels  and  thibgs  particularized  in  schedule  A,  should  be  9atisfiecl 
by  means  of  the  payment  to  him  of  a  sum  of  2771/.  198.  5c{.,  such  sum 
being  the  agreed  value  at  the  time  of  the  occurrence  of  the  fire  of  the  last- 
mentioned  chatteh  and  things^  as  the  plaintiff  did  thereby  admit  " 
Thus  clearing  the  ground  so  far  by  stating,  that,  as  far  as  concerns  the 
goods  mentioned  in  schedule  A,  that  sum  of  2771/.  19^.  5d.  is  to  be 
taken,  not  as  satisfaction  fOr  the  damage  sustained,  but  as  a  sum  covers 
ing  the  whole  value  of  the  goods.  The  submission  then  goes  on  to 
recite  that  difficulties  had  arisen  respecting  the  settlement  of  the  said 
claim  of  the  plaintiff,  bo  far  as  the  same  had  not  been  agreed  to  be  satis* 
fied  as  aforesaidy — excluding,  therefore,  the  claim  in  respect  of  schedule 
A  80  agreed  to  be  satisfied  as  before  mentioned, — and  respecting  the 
adjustment  of  the  respective  liabilities  of  the  said  companies  as  between 
or  among  themselves  to  the  total  loss  covered  by  the  said  policies :  and 
then  it  proceeds  to  refer  it  to  the  arbitrators  named  '*  to  award  and 
determine  what  was  the  total  sum  Of  money  which  ought  to  be  paid  to 
the  plaintiff  under  or  by  Virtue  of  the  said  policies,  or  any  of  them,  in 
respect  of  loss  or  damage  Occasioned  by  the  said  fire  to  or  in  the  said 
chattels  or  things  particularised  <m  aforesaid  in  schedules  JS,  C7,  and  C  a^ 
and  what  were  the  several  proportions  in  which  such  total  som,  and  also 
the  said  sum  of  2771/.  190.  5(i.  agreed  to  be  paid  as  aforesaid,  ought  to 
he  borne  and  paid  among  or  between  the  several  companies."  The 
parties,  therefore,  have  expressly  prescribed  for  what  the  arbitrators  Are 
to  take  into  their  consideration,  viz.,  the  amount  to  be  paid  in  respect 
of  the  loss  or  damage  occasioned  to  the  chattels  and  tlungs  particularized 
in  ^schedules  B,  C,  and  G  a  exclusively.  It  then  goes  on  further  f^oiq 
to  say  that  the  arbitrators  are  to  determine  generally  all  other  ^ 
questions  and  matters  necessary  to  be  determined  for  the  purposes  of  tho 
award  to  be  made  in  pursuance  of  the  said  agreement, — that  is,  all 
matters  relating  to  the  previously  recited  subjects.  The  award  is  to  be 
made  in  respect  of  the  moneys  to  be  paid  in  respect  of  the  loss  or  dam- 
age to  the  chattels  mentioned  in  schedules  B,  C^  and  Ca.  These  being 
the  powers  and  functions  of  the  arbitrators,  they  proceed  to  award  that 
8288/.  O0.  Id.  was  the  total  sum  of  money  which  oi:^ht  to  be  paid  to  the 
plaintiff  under  or  by  virtue  of  tho  said  three  policies,  in  respect  of  loss 
or  damage  occasioned  by  the  fire  to  the  chattels  and  things  particularized 
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in  schedules  B^  C,  and  C  a ;  and  then  they  go  on  to  direct  that  this  sam 
of  8288Z.  Os.  7(2.  and  the  2771^.  19s.  5d.  so  agreed  to  be  paid  to  the  plain- 
tiff in  satisfaction  of  his  claim  in  respect  of  the  loss  or  damage  occasioned 
by  the  fire  to  the  chattels  and  things  particularized  in  schedule  A, — 
making  together  11,000Z., — ^should   be   borne  and  paid  by  the  three 
companies  in  certain  proportions.     Having  thus  found  that  11,000/.  is 
the  extreme  limit  to  vhich  they  can  go,  they  proceed  to  decide,  ''as  a 
question  and  matter  necessary  to  bo  determined  for  the  purposes  of  that 
their  award,"  that  the  loss  or  damage  occasioned  to  the  plaintiff  in  or  in^ 
respect  of  the  chattels  and  things  particularized  as  aforesaid  exceeded 
the  sums  so  insured  as  aforesaid,  and  that  the  whole  salvage  and  proeeed$ 
of  the  salvage  of  and  from  the  said  fire  belonged  absolutely  to  the  plaintiffs 
freed  and  discharged  of  and  from  all  interest,  right,  or  claim  of  the  said 
companies  respectively  therein  or  thereto ;  and  finally  they  direct  that 
the  proceeds  of  such  portion  of  the  salvage  as  had  been  sold  should  be 
^or,c\i  P^^d  ^^  ^^®  plaintiff.     Coupling  the  declaration  and  the  plea 
•'  ^together,  it  stands  admitted  upon  the  record  that  the  salvage  in 
question  was  exclusively  derived  from  the  goods  mentioned  in  schedule 
A,  and  has  nothing  to  do  with  the  other  three  schedules.     It  appears  to 
me,  therefore,  that,  in  awarding  that  the  plaintiff  was  entitled  to  the 
salvage,  the  arbitrators  have  exceeded  their  jurisdiction.     Their  power 
was  expressly  limited  to  the  chattels  mentioned  in  schedules  B,  G,  and 
C  a ;  and  they  have  clearly  gone  out  of  their  province  by  taking  upon 
themselves  to  award  anything  as  to  the  chattels  mentioned  in  schedule 
A,  which  had  already  been  the  subject  of  a  final  settlement  between  the 
parties.     That  part  of  the  award  therefore  is  void,  and  cannot  be  made 
the  foundation  of  an  action. 

Byles,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  what  was 
due  in  respect  of  the  loss  or  damage  to  the  goods  mentioned  in  schedule 
A  had  been  agreed  and  decided  upon  before  any  reference  to  arbitration 
bad  been  determined  on  at  all.  The  submission  to  reference  recites  that 
it  had  been  agreed  between  the  said  parties  thereto  that  the  claim  of  the 
plaintiff  so  far  as  respected  the  chattels  and  things  particularized  in 
schedule  A  should  be  satisfied  by  means  of  the  payment  to  him  of  a 
sum  of  2771Z.  19s.  5  j.,  such  sum  being  the  agreed  value  at  the  time 
of  the  occurrence  of  the  fire  of  the  last-mentioned  chattels  and  things, 
as  the  plaintiff  did  thereby  admit.  I  think  we  are  at  liberty  to  draw 
two  inferences  from  that  recital, — one,  that  the  goods  mentioned  in 
schedule  A  were  sold  by  the  owner  to  the  office, — and  further,  that  the 
sum  paid  or  agreed  to  be  paid  in  respect  of  those  goods  amounted  to  a 
complete  indemnity  to  the  plaintiff  for  the  loss  he  had  sustained  in 
respect  of  them.  The  result  is  that  all  matters  with  regard  to  schedule 
A  had  been  finally  settled  and  concluded  before  the  agreement.  The 
^9^11  ^Company  were  to  take  the  goods  and  pay  the  stipulated  price. 
-I  Under  these  circumstances,  one  would  expect  to  find,  and  one 
does  find,  that  all  consideration  of  the  matters  contained  in  schedule  A 
is  excluded  from  the  jurisdiction  of  the  arbitrators ;  for,  the  submission 
recites  that  difficulties  had  arisen  respecting  the  settlement  of  the  claim 
of  the  plaintiff  so  far  as  the  same  had  7iot  been  agreed  to  be  satisfied  as 
aforesaid;  and  then  it  goes  on  to  provide  that  the  arbitrators  shall 
award  and  determine  what  was  the  total  sum  which  ought  to  be  paid  to 
the  plaintiff  under  the  policies  in  respect  of  loss  or  damage  occasioned 
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bj  the  fire  to  the  'chattels  and  things  particularized  in  schedules  B,  C, 
and  C  a.,  and  what  were  the  proportions  in  which  such  total  sum  and  also 
the  27712. 19«.  5d.  agreed  to  be  paid  as  aforesaid  ought  to  be  borne  and 
paid  among  or  between  the  several  companies.  This  clearly  limits  the 
jurisdiction  of  the  arbitrators  to  the  matters  contained  in  schedules  B, 
G,  and  G  a.  Accordingly,  they  find  that  the  loss  incurred  in  respect 
of  the  chattels  and  things  in  those  three  schedules  amounts  to  8288Z.  0«. 
Ti,  which  added  to  the  2771/.  19«.  5d.  already  ascertained  and  settled, 
makes  11,0002.,  which  they  proceed  to  apportion  among  the  several 
offices.  The  arbitrators  further  find,  as  a  thing  necessary  to  be  deter- 
mined for  the  purposes  of  their  award,  that  the  total  loss  exceeded  the 
sums  insured ;  and  then  they  go  on  to  award  that  the  whole  salvage  and 
proceeds  of  the  salvage  of  and  from  the  said  fire  belongs  absolutely  to 
the  plaintiff,  freed  and  discharged  of  and  from  all  interest,  right,  or 
claim  of  the  said  companies  respectively  therein.  If  the  word  ^'sal- 
vage" is  used  by  the  arbitrators  in  the  sense  of  including  the  chattels 
and  things  particularized  in  schedule  A,  which  had  already  been  pur- 
chased and  paid  for  by  the  insurers,  I  am  clearly  of  opinion  that  they 
have  exceeded  their  ^jurisdiction.  I  must  confess  I  have  not  r^o^Q 
arrived  at  this  conclusion  without  some  fluctuation.  But  the  '- 
a.rgument  of  Mr.  Lush  has  satisfied  me  that  it  is  the  right  one. 

Keating,  J. — I  agree  with  my  Brother  Williams  and  my  Brother 
Byles  that  the  intention  of  the  parties  was  to  withdraw  from  the  arbi- 
trators all  consideration  of  the  things  which  formed  the  subject  of  sche- 
dule A,  the  plaintiff's  claim  in  respect  of  which  had  already  been  settled 
and  ascertained  at  the  sum  of  2771/.  19«.  5(2.  That  being  so,  all  that 
remained  for  the  arbitrators  to  do,  was,  to  ascertain  the  amount  of  the 
plaintiff's  claims  in  respect  of  the  things  mentioned  in  schedules  B,  C, 
and  C  a,  and  to  apportion  that  when  ascertained,  as  well  as  the  27712. 
19s,  5<2.,  amongst  the  several  companies,  in  proportion  to  the  sums 
respectively  insured  by  them.  The  dealing,  therefore,  with  any  salvage 
in  respect  of  the  goods  in  schedule  A  would  clearly  be  an  excess  of 
jurisdiction. 

My  Brother  Willes,  before  leaving  the  Court,  desired  me  to  say  that 
he  entirely  agrees  in  this  view. 

Williams,  J. — The  majority  of  the  Court  think  that  the  defendant 
should  have  judgment  upon  the  demurrer  to  the  declaration,  as  well  as 
on  the  demurrer  to  the  plea.  Judgment  for  the  defendant. 


♦HUNT  and  Others  v.  ALLGOOD  and  Others.    April  20.     [*253 

Certain  parish  lands  bad  been  let  to  tbe  labouring  inhabitants  at  a  forehand  rent  of  4«.  per 
aere:  tbe  lands  having  been  afterwards  enclosed,  the  churchwardens  and  orerseers  for  tho 
time  being  increased  the  rent  to  12«.  per  acre,  for  the  purpose  of  raising  a  fund  to  pay  the 
expenses  of  the  enelosare.  The  tenants,  having  paid  this  increased  rent  for  many  yean, 
conoeiTing  that  the  enclosure  expenses  had  been  paid  off,  insisted  that  tbej  were  entitled  to 
hold  tbe  land  at  tbe  original  rent  of  4«.  an  acre,  and  refused  to  pay  the  12«. : — Ileld,  that  this 
did  not  smount  to  a  disclaimer  of  the  landlords'  title,  so  as  to  enable  them  to  cgcct  the 
tenanta  without  notice. 

And,  temhU,  that  a  tenancy  from  year  to  year  might  be  implied  from  the  cirenmstanees  under 
which  the  partiea  had  held. 

This  was  an  action  of  ejectment  brought  by  the  plain  tiffs,  the  church* 
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wardens  and  orerseers  of  the  parish  of  Coion,  in  ibe  eomty  of  Can* 
bridge,  to  reoover  possession  c^  certain  lands  belonging  to  the  chnrcb 
and  town  estate  charity,  in  the  parishes  of  Coton  and  Barton,  of  i^hiel 
the  churchwardens  and  overseers  for  the  time  being  were  trostoea. 

The  canse  was  tried  before  Pollock,  C.  B.,  at  the  last  Ssnimer  Assixes 
at  Cambridge.  The  defendants,  who  were  labouring  men  of  the  pariah 
of  Coton,  Imd  occupied  the  lands  in  qnestion  for  many  years  under  the 
churchwardens  and  overseers  for  the  time  being,  taking  from  Michael- 
mas  to  Michaelmas  at  a  forehand  rent.  Originally  the  rent  paid  for 
the  land  was  at  tho  rate  of  4«.  per  acre :  but,  the  lands  having  been 
dealt  with  under  an  enclosure  Act  89  G.  8,  c.  117  (local)  in  order  to 
raise  a  fund  for  paying  the  expenses  of  the  enclosure,  the  rent  was 
raised  to  12s.  per  acre, — subject,  as  it  was  said,  to  an  understanding, 
that,  when  these  expenses  had  been  paid  oiT,  the  lands  should  be  let 
again  at  the  old  rent  of  4«.  The  principal  evidence  relied  on  to  show 
tSsLt  the  holding  was  for  a  year,  and  the  rent  a  forehand  rent,  was  that 
of  the  defendant  Allgood,  who  held  half  an  acre,  and  who  said, — ^^As 
I  paid  each  6s.,  I  considered  I  was  entitled  to  hold  for  another  year.'' 

About  the  year  1848,  the  tenants  of  these  lands  conceiving  that  they 
ought  no  longer  to  pay  the  advanced  rent,  claimed  to  hold  them  nnder 
3^0^4.1  ^^^  ^^^  terms ;  and  no  rent  was  in  fact  paid  since.  The  church- 
^  -I  wardens  '''and  overseers  thereupon  gave  the  tenants  notice  to  quit, 
which  however  turned  out  to  be  insufficient ;  and  at  the  trial  it  wtB 
insisted  on  their  part  that  the  tenancy  being  for  one  year  only  at  each 
letting,  and  the  defendants  having  disclaimed  the  title  of  their  land- 
lords, the  latter  were  entitled  to  recover  without  any  notice. 

Under  the  direction  of  the  Lord  Chief  Baron,  a  verdict  was  entered 
for  the  plainttffiB,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  nonsuit ;  the  Court  to  be  at  liberty  to  draw  any  inferences  of  fact 
which  a  jury  should  have  drawn  from  the  evidence. 

Poxffer^  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
ingly. He  cited  Doe  d.  Gray  v.  Stanton,  1  M.  &  W.  695,t  and  .Doe  d. 
Graves  v.  Wells,  10  Ad.  &  E.  427  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  896. 

O'Mallty^  Q.  C,  David  Keane^  and  Ooueh^  now  showed  cause. — The 
evidence  given  at  the  trial  was  not  consistent  with  any  other  than  a 
prospective  hiring  for  each  year,  and  therefore  no  notice  to  quit  was 
necessary.  Besides,  the  evidence  shows  that  the  defendants  were  setting 
up  a  title  hostile  to  the  title  of  the  plaintiffs,  and  so  their  interest,  what* 
ever  it  was,  became  forfeited :  Saunders  v.  Freeman,  Dyer  209  a* 
There,  *'  the  conusee  brought  a  quid  juris  clamat  against  the  lessee, 
supposing  him  to  be  a  termor  only,  and  he  claimed  the  freehold :  and 
for  this  cause  judgment  was  given  that  the  term  by  this  claim  sfasll  be 
forfeited.*'  In  Doe  d.  Ellerbrock  v.  Flynn,  1  C.  AI.  &  R.  187,t  ^li«re 
a  tenant  for  a  term  of  years  under  a  lease  delivered  up  possession  of  the 
premises  and  the  lease,  in  fraud  of  his  landlord,  to  a  person  who  claimed 
under  a  hostile  title,  with  the  intention  of  enabling  him  to  set  up  his 
i^n;ir-\  hostile  title,  not  with  the  intention  *that  he  should  hold  under  the 
J  lease,  it  was  held  that  the  term  was  forfeited.  "  If,"  said  Lord 
Lyndhurst,  *'  a  tenant  sets  up  a  title  hostile  to  that  of  his  landlord,  it  is  a 
forfeiture  of  his  term ;  and  it  is  the  same  if  he  assists  another  person  tt> 
set  up  8uch  a  claim.  Whether  he  does  the  act  himself,  or  only  coliades 
with  another  to  do  it,  it  is  equally  a  forfeiture."     If  the  landlord  has 
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title  to  the  land,  he  has  a  right  to  prescribe  the  amount  of  the  rent ;  and 
the  tenant  who  claims  a  right  to  reduce  it  is  in  efTect  setting  up  a  title 
bostile  to  that  of  his  landlord.     In  Doe  d.  Calvert  v,  Frowd,  4  Bingh. 
557  (E.  C.  L.  R.  vol.  13),  1  M.  k  P.  480,  the  defendant,  who  held 
under  a  tenant  for  life,  received  on  her  death  a  letter  from  the  lessor  o( 
the  plaintiff,  claiming  as  heir,  and  demanding  rent.     The  defendant 
answered  that  he  held  the  premises  as  tenant  to  S. ;  that  he  had  never 
considered  the  lessor  of  the  plaintiff  as  his  landlord ;  that  he  should  be 
ready  to  pay  the  rent  to  any  one  who  should  be  proved  to  be  entitled  to 
it,  but  that,  without  disputing  the  lessor  of  the  plaintiff's  pedigree,  he 
mast  decline  taking  upon  himself  to  decide  upon  his  claim,  without  more 
satisfactory  proof  in  a  legal  manner :  and  it  was  held  that  this  was  a 
disclaimer  of  the  lessor  of  the  plaintiff's  title.     Best,  C.  J.,  there  says: 
*'  When  the  lessor  of  the  plaintiff  demands  his  rent,  the  defendant  says, 
^I  will  not  pay;  I  am  tenant  to  Smallpiece;'  and  at  the  trial  puts  the 
lessor  of  the  plaintiff  to  prove  his  title.     If  this  be  not  disclaimer, 
What  is  ?"     In  Doe  d.  Gray  v.  Stanion,  1  M.  &  W.  695,t  there  was  no 
act  done  by  the  defendant,  and  the  conversation  relied  on  did  not 
amount  to  a  direct  repudiation  of  the  relation  of  landlord  and  tenant, 
nor  any  claim  to  hold  the  estate  upon  a  ground  wholly  inconsistent  with 
the  existence  of  that  relation,  which  by  necessary  implication  was  a 
repudiation  of  it.     Doubtless  the  disclaimer  here  was  not  so  direct  as 
was  that  in  Doe  d.  *Graves  v.  Wells,  10  Ad.  &  E.  427  (E.  C.  L.   ^^^^^ 
R.  vol.  87),  2  P.  &  D.  896 :  but,  in  the  course  of  the  judgment,  L  ^^^ 
the  distinction  between  the  determination  of  a  tenancy  for  a  term  of 
years  and  the  ending  of  a  tenancy  from  year  to  year  without  a  notice 
to  quit  was  pointed  out.     Lord  Denman  said :  ^^  I  think  Doe  d.  Eller- 
brock  V.  Flynn  is  distinguishable  from  the  present  case.     There  it  was 
thought  that  the  tenant  had  betrayed  his  landlord's  interest  by  an  act 
that  might  place  him  in  a  worse  condition :  if  the  case  went  further 
than  that,  I  should  not  think  it  maintainable.     The  other  instances  are 
cases  either  of  disclaimer  upon  record,  which  admit  of  no  doubt  as  to 
the  nature  of  what  is  done,  or  of  leases  from  year  to  year,  in  speaking 
of  which  the  nature  of  the  tenancy  has  been  sometimes  lost  sight  of,  and 
the  words  ^  forfeiture'  and  ^  disclaimer'  have  been  improperly  applied. 
It  may  be  fairly  said,  when  a  landlord  brings  an  action  to  recover  the 
possession  from  a  defendant  who  has  been  his  tenant  from  year  to  year, 
that  evidence  of  a  disclaimer  of  the  landlord's  title  by  the  tenant  is 
evidence  of  the  determination  of  the  will  of  both  parties,  by  which  the 
duration  of  the  tenancy,  from  its  particular  nature,  was  limited."     And 
Patteson,  J.,  said :  ^^  It  is  sometimes  said  that  a  tenancy  from  year  to 
year  is  forfeited  b^  disclaimer :  but  it  would  be  more  correct  to  say  that 
a  disclaimer  furnishes  evidence  in  answer  to  the  disclaiming  party's 
assertion  that  he  has  had  no  notice  to  quit ;  inasmuch  as  it  would  be 
idle  to  prove  such  a  notice  where  the  tenant  has  asserted  that  there  is 
no  longer  anv  tenancy."     Suppose  at  the  end  of  the  year  the  tenant 
neither  brought  his  rent  nor  took  possession  of  the  land,  would  he  on 
the  first  day  of  the  next  year  have  been  liable  to  be  sued  for  the  fore- 
hand rent  for  that  year  ?    If  the  tenancy  were  a  continuing  tenancy,  as 
Boggested,  that  would  be  so.    But  there  was  no  pretence  for  saying  ri^nc't 
that  it  was  more  than  a  ^tenancy  for  each  year.    It  was  admitted  '- 
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that  the  tenancy,  if  any,  was  a  tenancy  at  12«.  a  year :  and  that  wu 
clearly  repudiated  by  the  defendants. 

Power ^  Q.  C,  Tozer^  Serjt.,  and  I>ouglas  Brown^  m  support  of  the 
rule. — The  declarations  relied  upon  as  amounting  to  a  disclaimer  of  the 
plaintiffs'  title  trere  in  truth  no  more  than  a  strong  expression  of  opinioa 
on  the  part  of  the  tenants  that  the  rent  ought  to  be  reduced  to  the 
ancient  sum  of  4«.  There  was  nothing  to  indicate  any  intention  oa 
their  part  to  set  up  a  title  to  the  freehold  in  themselves  or  in  any  other 
person.  , 

Erle,  C.  J.,  stopping  Power, — I  am  of  opinion  that  the  rule  to  enter 
a  nonsuit  in  this  case  should  be  made  absolute.  The  Lord  Chief  Baroa, 
instead  of  himself  deciding  the  matter,  and  leaving  the  plaintiffii  to 
move,  thought  fit  to  reserve  it  for  the  Court  to  say  what  is  the  law,  and 
what  the  proper  inferences  to  be  drawn  from  the  facts  proved  before 
him.  Two  points  were  reKed  on  for  the  plaintiffs.  The  first  was,  that 
the  defendants  did  not  hold  the  land  as  tenants  from  year  to  year,  but 
only  for  one  year  certain,  and  consequently  that  the  interest  of  ead 
occupant  was  determined  at  the  end  of  each  year.  I  have  looked  caxe« 
fully  at  the  evidence ;  and  I  take  the  facts  proved  to  have  been  sub- 
stantially these : — Many  years  back  the  defendants  became  the  occupanti 
of  the  land  in  question,  and  at  the  commencement  of  each  year  paid 
the  year's  rent  in  advance.     The  rent  has  been  accepted  for  very  oaBj 

J  rears ;  and  there  is  no  proof  of  anything  to  create  a  right  in  the  land- 
ords  at  the  end  of  any  one  year  to  expel  the  tenants.  Ordinarily 
speaking,  an  occupation  of  premises  for  more  than  a  year,  and  payment 
and  acceptance  of  rent,  creates  a  tenancy  from  year  to  year.  And  the 
MCQ-i  inference  which  I  draw  from  Hhe  facts  submitted  to  us,  is,  that 
-'  these  persons  held  as  tenants  from  year  to  year.  Ihe  plaintiffii 
then  claimed  a  right  to  Buccced  on  the  further  ground  that  there  had 
been  a  disclaimer  by  the  defendants  of  the  title  of  the  plaintifie,  by  the 
latter  claiming  a  right  in  themselves  inconsistent  with  their  la^lerds' 
right.  Now,  as  to  this,  the  facts  were,  that,  originally,  the  rent  paid 
for  the  land  was  4«.  per  acre ;  that,  about  sixty  years  ago,  funds  bdng 
required  to  pay  the  expenses  of  the  enclosure  of  the  land,  the  rent  was 
increased  to  12«.  per  acre ;  that,  when  enough  had  been  raised  in  this 
way  to  satisfy  the  enclosure  expenses,  a  notion  existed  amongst  these 
people  that  the  rent  ought  to  be  reduced  to  the  sum  which  had  formerly 
oeen  paid ;  and  that,  at  a  meeting  held  in  the  vestry-room  of  the  parish, 
at  which  the  defendants  were  present,  words  were  ased  making  a  sem- 
blance of  a  claim  of  right  by  them, — ^in  substance  ^^  that  the  land  was 
theirs  at  4«.  an  acre."  It  was  supposed  that  this  amounted  to  a  claim 
by  them  to  have  an  estate  in  the  land  which  was  inconsiBtent  with  tiie 
right  of  the  plaintiffs, — a  claim,  in  spite  of  the  landlords'  title,  to  eon- 
tinue  to  hold  the  land  at  4«.  an  acre.  But,  when  we  look  at  the  cirenm- 
stances  under  which  the  words  were  used,  it  appears  to  me  that  their 
more  probable  meaning  was,  an  assertion  of  a  right  to  eontinue  their 
tenancy  under  the  plaintiffs  at  the  rent  of  4«.  This  is  much  more 
likely  than  that  they  meant  to  claim  an  estate  in  themselves  adversely 
to  and  inconsistent  with  the  right  of  their  landlords.  Further,  I  am  of 
opinion  that  it  would  not  be  satisfactory  to  turn  out  thirty-six  tenants 
upon  such  loose  evidence  as  this, — that,  at  a  parish  meeting,  some  of 
the  parties  being  present  said  something  which  might  be  construed  into 
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s  rcpadiatios  of  the  title  of  the  plaintiSki  We  h9,f^  ^o  inei^op  of 
arriving  at  a  safe  conclvsion  as  to  ;wbo  used  th^  ^expresaiosa  i-Mro 
relied  on,  or  whether  all  the  defendants  assented  to  ^nd  adopted  *- 
them.  Upon  the  whole,  I  .cannot  bring  mj  ^lind  to  the  ^onc^lusion  thait 
there  is  any  evidence  upon  which  we  would  be  justified  in  adjudgij^g 
that  the  defendants  haa  forfeited  their  interest.  I  am  therefore  of 
opinion  that  the  rule  to  enter  a  nonsuit  should  he  qiade  absolute,-^ 
the  dejEendants  being  tenaots  from  year  to  year  9^  /a  r^n^t  of  12«.  per 
acre. 
The  rest  of  the  Court  concorring,  Bule  absolute. 


mp^«^ 


NASH,  Administrator  with  the  Will  annexed  of  JOHN  BEATSOK^ 

deceased,  v.  ARMSTRONG.     May  11. 

An  Agreement  between  the  adminiitrator  of  the  covenantee  and  tbe  eoyenantor^  not  .to  enfo.ro» 
perfonnanoe  of  the  coyenants  in  tbe  deed  provided  the  latter  would  paj  certain  rent,  mmj  be 
a  good  consideration  for  a  parol  promiae  to  pay  such  rent ;  and  the  enforcement  of  snch  pro- 
mise is  not  open  to  tbe  otjjeotion  that  it  is  seeking  to  vary  by  parol  the  terms  of  an  inctrnmeni 
under  seal. 

jUd,  mmbU,  per  WiUes,  J.,  that  a  recorerj  in  pnob  an  notion  would  afford  n  g90^  .e^nitabl^ 
plea  in  bar  to  an  action  on  the  deed  for  the  tame  rent 

Thb  declaration  etatod,  that,  by  deed  dated  the  29tb  lof  February^ 
1860,  the  said  John  Beatson,  being  then  posse^ised  thereof  for  a  term 
which  had  not  yet  expired,  let  to  the  defendant  eertain  rooms,  part  of 
a  house  of  the  said  John  Beatson,  therein  des(xribedi  from  the  let  of 
March  in  that  year  to  the  24th  of  June  in  that  year,  at  rent  to  be 
ascertained  by  two  valuers,  one  on  the  piM^t  of  the  ei^id  John  Beatson^ 
and  one  on  the  part  of  the  defendant,  or  an  umpire  to  .be  agreed  on  by 
the  said  two  valuers,  such  rent  to  include  the  use  of  the  fisturee  and 
fittings  then  in  and  upon  the  said  demised  premises,  and  which  theft 
belonged  to  the  said  John  Beatson,  the  e^^pense  of  the  vajAer  to  he 
employed  by  the  said  John  Beatson,  to  be  paid  in  the  first  inst^iaoe  by 
the  defendant,  and  retained  by  *him  out  of  the  rent  for  the  8ai4  t^o^a 
demised  premises  accruing  due  from  him  on  the  aaid  24th  icf  ^ 
June,  1860 ;  and  afterwards  the  said  valuers  were  respectively  accord- 
ingly duly  appointed,  but  did  not,  without  any  default  of  the  said  John 
Beatson  or  the  plaintiff  in  that  behalf,  asc^tain  the  rent  ^0  to  be  paid 
as  aforesaid,  or  appoint  any  umpire;  and  the  .defcndfinty  Qjdvertholess^ 
at  his  request,  occupied  the  said  room  under  the  eaid  demise  until  the 
said  24th  of  June,  and  afterwards  as  tenant  thereof  to  the  plaintiff  as 
administrator  as  aforesaid,  for  a  long  time,  to  wit,  until  the  1st  of  Sep- 
tember,  1860,  the  said  John  Beatson  having  previously  died :  that  after- 
wards, and  whilst  the  amount  of  rent  to  be  paid  by  the  defendant  for 
and  in  respect  of  his  said  occupation  of  the  said  rooms  to  the  said  24th 
of  June,  and  thence  to  the  said  1st  of  September,  was  and  remained 
unascertained  aad  not  agreed  upon,  and  unpaid,  it  was,  at  the  defend- 
ant's request,  mutuallv  agreed  between  the  plaintiff  as  administrator  as 
aforesaid,  and  the  defendant,  that,  if  the  plaintiff,  as  administrator  as 
aforesaid,  would  not  insist  upon  such  valuation  as  aforesaid,  and  would 
not  require  that  the  said  valuers  should  be  called  upon  to  appoint  an 
umpire  to  ascertain  the  amount  of  the  said  rent  to  be  paid  for  thp  d^* 
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fendant's  said  occupation  until  the  said  24th  of  June,  and  that  the  said 
valuers  should  be  instructed  not  to  appoint  such  umpire  as  aforesaid, 
the  defendant  vould  pay  to  the  plaintiff,  as  administrator  as  aforesaid, 
for  and  in  respect  of  his  occupation  of  the  said  rooms  under  the  said 
deed,  and  for  and  in  respect  of  the  said  subsequent  occupation  thereof 
as  tenant  to  the  plaintiff  as  administrator  as  aforesaid,  a  reasonable  sum 
in  that  behalf,  to  wit,  the  sum  of  701. :  and  that  neither  the  plaintiff  as 
administrator  as  aforesaid  nor  the  defendant  should  ever  call  upon  the 
other  of  them  to  carry  out  or  perform  or  fulfil  the  terms  of  the  said 
*''>fin  ^®®^  •  Averment,  that  the  plaintiff  did  everything,  and  *every- 
^  thing  existed  and  had  before  suit  happened  to  entitle  the  plaintiff, 
as  administrator  as  aforesaid,  to  payment  of  the  said  sum  of  money 
last  mentioned,  to  wit,  lOL :  Breach,  that  no  part  thereof  had  been 
paid. 

To  this  count  the  defendant  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  '^  that  a  contract  under  seal  cannot  be 
varied  or  discharged  by  a  parol  agreement."     Joinder. 

R.  (?.  Williams^  in  support  of  the  dcmurrer.(a) — There  is  no  valid 
consideration  for  the  promise  stated  in  the  declaration.  [Williams,  J. 
— Why  is  it  not  a  good  consideration  in  assumpsit,  that  the  plaintiff 
foregoes  his  rights  under  the  deed  ?]  It  is  varying  by  parol  the  terms 
of  a  deed.  [Williams,  J. — That  is  not  so.]  By  the  parol  agreement 
the  defendant  is  to  pay  the  rent  ascertained  in  a  way  different  from  that 
provided  by  the  deed.  [Williams,  J. — The  plaintiff  is  seeking  to 
tie)£»,')-t  enforce  an  agreement  founded  upon  a  ^consideration  that  the 
^  ''J  plaintiff  will  not  put  in  force  his  rights  under  the  deed.]  A  deed 
can  only  be  varied  by  deed.  Would  a  recovery  in  this  action  be  plead- 
able in  bar  to  an  action  upon  the  deed  ?  [Willes,  J. — I  should  have 
thought  it  a  good  answer  by  way  of  equitable  plea.  The  payment  of 
the  101.  under  the  agreement  would  surely  be  ground  for  an  uncondi- 
tional perpetual  injunction  against  proceeding  upon  the  deed.]  The 
declaration,  it  is  submitted,  must  be  treated  as  it  would  have  been  before 
equitable  pleas  were  known.  Most  of  the  cases  upon  this  subject  are 
cases  where  the  parol  agreement  is  set  up  as  an  answer  to  an  action  on 
the  deed :  but  the  grounds  of  the  decision  in  White  v.  Parkin,  12  East  578, 
are  strongly  in  favour  of  the  proposition  contended  for  here.  There, 
the  plaintiffs  having  contracted  by  charter-party  sealed  to  let  a  ship, 
then  in  the  Thames,  to  freight  to  the  defendants  for  eight  months,  to 
commence  from  the  day  of  her  sailing  from  Gravesend  on  the  voyage 
there  stated,  and  having  covenanted  that  she  should  sail  from  the  Thames 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  a>  foUowa  :— 

*'  1.  That  the  plaintiff  hj  the  first  coant  is  seeking  to  recoTer  upon  a  deed  as  raried  hy  a 
parol  agreement^  whereas  a  deed  can  only  be  varied  hy  a  deed : 

**  2.  That  the  alleged  agreement  ooald  be  carried  ont  by  deed  only,  and  there  is  no  allegation 
of  the  execntion  of  any  snch  deed : 

**  3.  That  the  matters  alleged  in  the  first  eovnt  disclose  a  claim  which  can  be  enforced  only 
in  eqnity,  and  not  at  law : 

"  4.  That  there  is  no  consideration  for  the  alleged  agreement,  if  it  is  to  be  considered  as 
independent  of  the  deed : 

**  5.  That  the  alleged  agreement  would  afford  no  answer  to  an  action  upon  the  deed,  or  pre- 
Tent  the  plaintiff  from  calling  upon  the  yalners  to  appoint  an  umpire,  or  upon  the  defendant  te 
carry  out  the  terms  of  the  deed,  and  the  consideration  for  it  is  whoUy  nugatory : 

*<  6.  That  the  alleged  agreement  is  in  the  nature  of  ui  accord  only,  and  cannot  bo  enforced  or 
"ued  upon." 
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to  any  Britiflh  port  in  ths  English  Channel,  there  to  load  such  goods  as 
the  freighters  should  tender,  and  sail  to  the  West  Indies,  and  bring  back 
a  return  cargo  to  London, — afterwards  agreed  by  parol  with  the  defend- 
ants that  thfi  ship,  instead  of  loading  at  some  port  in  the  Channel  should 
load  in  the  Thames,  and  that  the  freight  should  commence  from  her 
entry  outwards  at  the  Custom  House :  and  it  was  held  that  this  subse- 
quent parol  contract  was  distinct  from  and  not  inconsistent  with  the 
contract  by  deed,  being  anterior  to  it  in  point  of  time  and  execution, 
and  might  therefore  be  enforced  by  action  of  assumpsit.  Lord  Ellen-  ^ 
boroagh,  in  giving  judgment,  said :  ^'  The  parol  agreement  merely  bor- 
rowed some  of  the  terms  of  the  charter-party  by  re^rence  to  it,  but  does 
not  contradict  or  dispense  with  it.  There  is  no  real  repngnance  between 
*the  two  contracts,  but  the  two  may  well  subsist  together."  In  ri^^oQA 
the  present  case,  it  cannot  be  contended  that  the  parol  agree-  ^ 
ment  does  not  conflict  with  the  deed.  There  is  an  utter  repugnance 
between  the  two  instruments.  In  the  course  of  the  argument  in  White 
0.  Parkin,  a  case  of  Leslie  de  la  Torre  was  cited,  where  Lord  Kenyon 
ruled  that  the  agreement  by  charter-party  being  under  seal,  the  plain- 
tiff could  not  set  up  a  parol  agreement  inconsistent  with  it,  and  which 
in  effect  was  meant  in  a  certain  extent  to  alter  it.  [Williams,  J. — 
The  difficulty  in  your  way  is,  that  there  is  here  an  undertaking  on  the 
plaintiff's  part  to  forbear  from  enforcing  the  payment  of  rent  under  the 
deed.]  A  rent  would  be  payable  under  the  deed,  to  which  this  agree- 
ment would  be  no  answer.  White  v.  Parkin  (a)  was  cited  and  approved 
of  in  Thompson  v.  Brown,  7  Taunt.  656,  672  (£.  C.  L.  R.  vol.  2).  In 
Gwynne  v.  Davy,  1  M.  &  G.  867  (E.  C.  L.  R.  vol.  89),  2  Scott  N.  R. 
29,  9  Dowl.  P.  C.  1,  by  a  deed  of  the  18th  of  April,  1838,  the  defend- 
ants  contracted  to  employ  the  plaintiff  in  the  management  of  certain 
chemical  works  for  the  term  of  seven  years  from  the  30th  of  Juno  then 
next,  with  a  proviso,  that,  if  a  process  for  making  a  certain  quantity  of 
salphate  of  quinine,  on  which  the  plaintiff  was  then  engaged,  should  not 
be  in  operation  upon  the  2l8t  of  June,  then  the  defendants  should  on  or 
at  any  time  after  that  day  have  power  to  determine  the  contract  by 
notice  in  writing.  On  the  9th  of  August,  1838,  a  second  agreement  in 
writing,  but  not  under  uealy  was  entered  into  between  the  parties,  which, 
after  stating  that  the  plaintiff  had  not  succeeded  in  producing  the  sul- 
phate of  quinine  as  stipulated  in  the  deed,  extended  the  period  for  its 
production  until  the  2l8t  of  December,  1838.  The  plaintiff  having 
brought  assumpsit  upon  the  second  ^agreement,  for  a  breach  of  r^noA 
stipalations  contained  in  the  deed, — it  was  held  that  the  action  ^ 
could  not  be  maintained,  the  second  agreement  being  merely  an  agree- 
ment  for  the  extension  of  the  time  mentioned  in  the  deed,  and  not  an 
•greement  incorporating  the  terms  of  that  deed,  which  was  still  in  force. 
Tindal,  C.  J.,  says :  *'  According  to  my  understanding  of  this  agree- 
ment, it  is  simply  an  extension  of  the  time  for  the  production  of  the 
stipulated  quantity  of  the  sulphate  of  quinine,  leaving  the  deed  itself  in  full 
force.  I  cannot  distinguish  this  case,  from  those  m  which  it  has  been 
laid  down,  that,  where  an  act  is  required  by  deed  to  be  done  against  a 
certain  time,  you  cannot  show  that  the  period  has  been  extended,  except 
by  some  instrument  also  under  seal."  [Williams,  J. — There  was  no 
undertaking  there  to  forbear  to  put  in  suit  the  original  contract.     In 

(a)  LeiUt  V.  Pe  U  Tom  ? 
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'  •~'~" "•       -       --^    ■— .- 


Qt^9ffiiti^  t.  Davy^  Mutd^,  J.,  says :  "  Tbe  cf^claration  sets  oof  an  agree- 
itttki  under  s«al  between  tbe  purtieSy  tipon  wbicb,  aa  a  matter  of  course, 
af^  aef iofi  of  eotemant  irouf}d  be  the  proper  remedj,  ant]  not  aeaampsit. 
iPbat  deed  does  not  cofitain  an  j  covenant  on  tbe  part  of  tbe  pbiintiff  topnh 
duee  tbe  stipulated  quantity  of  anlpbate  of  qntnine  witbin  a  grven  period, 
but  tttefely  reserves  to  tbe  defendants  power,  in  tbe  event  of  tbe  plaintiff's 
<!fX^eriineiiitS  not  prodKcing  a  saccessfnl  resnlt  witbin  tbe  time  specified, 
to  put  nti  end  to  the  contract  by  notice  in  writing.  The  parties  then 
come  to  a  second  agreement,  whereby  the  defendants  agree  to  abstain 
fi^om  exercising  their  power  of  determining  tbe  contract  until  the  2l8t 
of  £)ecember,  18S8.  The  defendants  might  possibly  be  liable  to  an  action 
of  asstrmpsit  if  they  had  committed  a  breach  of  their  second  agreement 
3i»t  the  plaintiff  haa  fhonght  proper  to  bring  assumpsit  on  the  originsl 
deed,  which  it  is  clear  he  cannot  do/'}  A  deed  cannot  be  varied  in  anj 
*^6^'\  ^^  ^^  parol  3  and  no  action  can  be  ^maintained  on  a  parol  agree* 

-'  ment,  i^hich  varies  the  deed.  In  the  case  of  a  contract  for  the 
toT6  of  goods  within  tbe  17tb  section  of  tbe  Statute  of  Frauds,  where 
another  day  for  payment  bas  been  by  parol  substituted  for  that  originally 
fixed  by  the  contract^  it  has  been  held  that  the  subsequent  parol  agrees 
meilt  cannot  be  made  the  foundation  of  an  action  :  MarBball  v.  Lynn, 
6  M.  &  W.  109  ;t  Mechelen  v.  Wallace,  7  Ad.  k  E.  49  (E.  C.  L.  R- 
Yol.  84),  2  N.  &  P.  224 }  Stead  •.  Dawber,  10  Ad.  k  E.  257  (E.  C.  L. 
R.  vol.  87).  In  Chitty  on  Contracts,  6th  edit.  55,  it  is  said :  *'  If  there 
\>t  an  entire  <$onsideration  for  tbe  defendant's  promise  made  up  of  several 
particulars,  and  one  of  these  consist  of  an  agreement  by  the  defendant 
which  the  Statute  of  Frauds  requires  to  be  in  writing,  and  which  fof 
t^ant  of  tfttcb  Writing  is  void,  tbe  whole  consideration  is  void,  and  the 
t>r6miafe  daMot  be  Erdpported."  Here,  there  would  be  nothing  to  pre- 
vent the  plaintitf  from  bringing  an  action  upon  tbe  deed,  even  after  tbe 
money  was  paid  tinder  thfe  agreement.  To  altow  this  deekration  to*  be 
good  would  be  promoting  circuity  of  action. 

Raymond^  for  the  plaintiff,  was  not  called  upon.(a) 
'^2661       ^Wi^^iAMS,  J«-^I  am  of  opinion  that  there  should  be  jndg- 

-I  ment  for  the  plaintiff  on  this  dcmorrcr.  I  do  not  think  it  neces'^ 
sary  to  dispute  the  correctness  of  many  of  tbe  doctrifres  contended  for 
in  the  argument ;  for,  I  do  not  consider  that  the  conclusion  we  have 
arrived  at  in  any  degree  conflicts  with  any  of  the  rules  of  law  adverted 
to.  On  tbe  face  of  this  declaration  there  is  an  admitted  promise  by  the 
defendant  to  pay  h  ceftain  sum  of  money  at  a  stipulated  time,  and  an 
admitted  breach  of  that  promise*  ^hat  is  a  perfectly  good  promise  if 
founded  upon  a  sufficient  legal  consideration :  and  the  simple  question 
is,  whether  there  is  a  sufficient  legal  consideration  disclosed  on  the  de- 
claration.    I  am  of  opinion  that  tbei'e  is.    It  appears  upon  tbe  face  of 

(a)  ^he  poinif  toftrked  for  argatoMi  oa  tbe  paft  of  Ihe  plaintiff  were  ae  followa :— > 

*'  1.  Thai  tbe  contract  disclosed  by  tbe  first  ceont  doee  Bot  iofriiife  upon  the  mk  thai  aeon- 
tract  under  seal  cannot  be  Taried  bj  parol  agreement : 

"  2.  that,  afthoiijtb  a  cbAtraef  niider  seal  cannot  be  taried  b^  parol,  yel  that  H  is  co>ip«ieiit 
io  tb(»  parties  to  H  to  tfntar  iato  a  fresh  agteemeBt  bjr  parol,  and  fat  a  good  oofttiSefatieiH  Bot 
f#  pBt  iB  fkfe»  tbe  original  Contract  9 

**  3.  Thai  the  contract  declared  on  ie  collateral  to  that  entered  into  hj  the  deed,  and  letTva 
fbe  force  of  the  deed  itself  intact,  and  atnoants  merely  to  an  agreement  not  to  enforce  tbe  per- 
formance of  the  original  contract  under  seal : 

*'  4.  That  tach  new  oontract  is  fb«od«d  tfpoB  »  gdod  ooBSilderationy  and  is  therefore  vslid.*^ 


COMMON  BENCH  RBPOBTS.    (10  J.  SCOTT.    K.8.)       26ft 

the  declaration  that  the  plaintiff,  as  the  personal  representative  of  the 
original  contracting  party,  being  in  a  condition  to  bring  an  action  upon 
the  original  contract,  or  otherwise  to  put  it  in  force,  in  consideration  of  his 
abstaining  from  enforcing  the  rights  conferred  on  him  bj  that  contract, 
the  defendant  promised  to  pay  in  respect  of  the  occupation  of  the  pre- 
mises ouder  the  deed  referred  to,  and  in  respect  of  his  subsequent  occa** 
pation  thereof  as  tenant  to  the  plaintiff  as  administrator,  a  reasonable 
Bam.  It  was  not  necessary,  in  order  to  make  that  a  good  consideration, 
thai  the  mutual  promises  should  amount  to  a  release  of  the  right  of 
action  flowing  from  the  original  contract.  The  plaintiff,  having  a  right 
to  enforce  the  benefits  conferred  on  him  by  the  contract,  enters  into  ai\ 
agreement  not  to  do  so,  whereby  he  changes  his  situation  to  this  extent, 
that,  whereas  before  he  had  a  right  to  sue  upon  the  deed,  if  he  now 
exercises  that  right  he  renders  himself  liable  to  an  action.  He  has» 
therefore,  plainly  given  a  good  consideration  for  the  defendant's  promise, 
and  there  is  a  complete  cause  of  action  disclosed  on  the  face  of  rnc<yai 
the  ^declaration.  Upon  principle,  this  is  in  truth  nothing  more  ^ 
thin  the  ordinary  case  to  be  found  in  the  old  books,  of  an  action  against 
an  heir  whose  ancestor  has  made  a  bond  binding  himself  and  his  heirs, 
and  who  has  assets  by  descent:  if  he  contracts  with  the  obligee  of  the 
bond,  that,  if  the  latter  will  forbear  to  put  the  bond  in  suit,  he  will  pay 
the  sum  secured  by  a  given  day, — that  is  a  good  assumpsit,  and  the  for- 
bearance till  the  day  named  is  a  good  consideration  to  support  the  pro- 
mise. The  bond  is  not  released  by  that.  The  only  result  is,  to  subject 
the  obligee  to  an  action  if  he  puta  the  bond  in  suit  before  the  expiration 
of  the  time  agreed  on.  To  that  extent  the  terms  of  the  bond  are  varied, 
and  yet  the  bond  remains  unreleased :  nevertheless,  the  consideration 
which  flows  from  the  agreement  of  the  obligee  not  to  put  the  bond  in 
suit  is  good,  and  furnishes  a  ground  of  action  if  it  is  broken.  That 
principle  is  applicable  here, 

WiLLKS,  J. — I  am  entirely  of  the  same  opinion.  It  appears  to  me 
that  this  declaration  is  neither  open  to  the  objection  that  it  is  an  attempt 
to  vary  by  parol  the  terms  of  a  deed,  nor  to  the  objectioa  that  it  is  an 
notion  upon  an  accord, 

Byles,  J. — I  had  at  first  some  doubt  whether  the  maxim  Unum- 
QQodque  dissolvitur  eodem  legamine  quo  liffatur,  was  not  applicable 
here ;  for,  till  satisfaction,  the  plaintiff  mignt  always  have  an  action 
upon  the  deed,  and  one  cannot  but  see  that  this  would  lead  to  circuity 
of  action.  Further,  whatever  may  be  the  value  of  the  decision  in  Leslie 
9.  De  la  Torre,  the  reported  observations  of  Lord  Kenyon  are  very  much 
in  favour  of  Mr.  Williams't  argument.  But  Gwvnne  v.  Davy  is  not  so« 
Three  of  the  Judges  there  intimate  an  opinion  tnat  an  action  might  be 
maintained  on  the  parol  ^agreement.  And  no  other  authorities  r«oBft 
have  been  cited  to  show  that  the  rule  is  applicable  to  a  cross-  '- 
action,  and  is  not  confined  to  an  action  on  the  deed. 

Keating,  J. — I  concur  with  the  rest  of  the  Court  in  thinking  that  the 
declaration  discloses  a  promise  founded  on  a  good  consideration,  and 
that  it  is  not  open  to  the  objection  that  the  plaintiff  is  seeking  by  parol 
to  vary  the  terms  of  an  instrument  under  seal. 

Judgment  for  the  plaintiff. 
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The  owner  of  a  windmill  cannot  claim,  either  by  preecription,  or  by  presumption  of  a  gnai 

arising  from  twenty  years'  acqniescence,  to  be  entitled  to  the  ft-ee  and  uninterrupted  passage 

of  the  onrrentfl  of  wind  and  ur  to  his  mill. 
And  such  a  claim  is  not  within  the  2d  section  of  the  2  A  3  W.  4,  o.  71,  which  is  eoA&ncd  to 

rights  of  way  or  other  easements  to  be  exercised  upon  or  over  tiie  surface  of  the  a^^oiaiiig 

land. 

The  declaration  stated,  that,  before  and  at  the  times  of  committiag 
the  grievances  thereinafter  mentioned,  the  plaintiff  was  possessed  of  a 
certain  windmill  and  premises,  with  the  appurtenances,  in  Emmeth,  and 
the  plaintiff  before  and  at  the  said  times  of  right  ought  to  have  had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the  benefit  and  (idvan- 
iage  of  the  streams  and  currents  of  air  and  wind  which  had  used  to  pauj 
runy  andJloWy  and  daring  all  that  time  of  right  ought  to  have  passed, 
run,  and  flowed,  and  still  of  right  ought  to  pass,  run,  and  flow /rom  the 
west,  in  the  usual  and  proper  passage,  course,  and  flow  of  the  same, 
unto  the  said  windmill^  for  supplying  the  same  with  air  and  wind  for 
working,  using,  and  enjoying  the  same :  That  the  defendants  afterwards, 
*2691  ^^'^^  ^^®  plaintiff  *was  so  possessed,  wrongfully  and  injuriously 
^  built  and  erected  a  certain  school-house  and  premises  near  to  the 
plaintiff's  said  windmill  and  premises,  and  thence  hitherto  wrongfully 
and  injuriously  had  kept  and  continued  the  same  erected  there,  and 
thereby  during  all  that  time  wrongfully  and  injuriously  stopped,  ob- 
structed, and  diverted  the  streams  and  currents  of  air  and  wind  which 
ought  to  have  passed,  run,  and  flowed  from  the  west  to  the  said  windmill 
and  premises  of  the  plaintiff,  and  turned  and  diverted  the  said  streams 
and  currents  of  air  and  wind  from  the  said  windmill  and  premises  of  the 
plaintiff:  By  means  of  which  said  several  premises  the  plaintiff  daring 
all  the  time  aforesaid  was  hindered  and  prevented  from  using  the  said 
windmill  and  premises  in  so  ample  and  beneficial  a  manner  as  he  other- 
wise might  and  would  have  done,  and  the  said  windmill  and  premises 
of  the  plaintiff  became  and  were  and  are  thereby  much  injured  and 
deteriorated  in  value :  Claim,  800Z. :  And  the  plaintiff  also  claimed  a 
writ  of  injunction  against  the  repetition  or  continuance  of  the  said 
injury,  and  of  any  injury  of  a  like  kind,  relative  to  the  said  property  or 
right. 

The  defendants  pleaded, — ^first,  not  guilty, — secondly,  that  the  plain- 
tiff ought  not  of  rjght  to  have  had  and  enjoyed,  and  ought  not  of  right 
to  have  and  enjoy,  the  said  benefit  and  advantage  of  the  said  streams 
and  currents  of  air  and  wind,  as  alleged ;  and  that  the  said  streams  and 
currents  of  air  ought  not  of  right  to  have  passed,  run,  and  flowed,  and 
ought  not  to  pass,  run,  and  flow,  as  alleged,  and  for  the  purposes 
alleged, — thirdly,  that  they  did  what  was  complained  of  by  the  leave 
and  license  of  the  plaintiff. 

Issue  was  joined  upon  each  of  these  pleas ;  and,  by  an  order  made  at 
the  Spring  Assizes  at  Norwich,  in  1860,  a  verdict  was  by  consent  entered 
^Qnn'i  for  the  ^plaintiff  for  40s.  damages  ,and  40s.  costs,  subject  to  the 
•^  award  of  a  barrister,  who  was  to  be  at  liberty  to  award  and 
direct  for  whom  and  for  what  sum  the  verdict  should  be  finally  entered, 
and  who  was  to  be  at  liberty  to  raise  the  question  of  law  as  to  the  right 
of  the  plaintiff  at  any  stage  of  the  proceedings  which  he  ahould  doeoi 
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ij  and  also  be  at  liberty  either  to  suspend  any  final  award  until  after 
the  decision  of  the  Court  upon  such  question  or  to  make  his  award 
subject  thereto ;  and,  if  he  should  in  the  end  decide  in  favour  of  the 
plaintiff,  he  should  then  say  what  was  to  be  done  between  the  parties, 
80  as  to  bind  the  right  between  them, — the  costs  of  the  cause  to  abide 
the  event  of  the  reference  thereof  thereby  made,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator,  who  was 
to  decide  by  whom  and  to  whom  and  in  what  manner  the  same  should 
be  paid. 
The  arbitrator  on  the  15th  of  October  made  his  award  as  follows : — 
''Now,  I  the  said  arbitrator,  having  taken  upon  myself  the  burthen 
of  this  reference,  and  having  duly  weighed  and  considered  the  several 
allegations  of  the  said  parties,  and  the  proofs  which  have  been  given  in 
evidence  before  me,  do  hereby  make  and  publish  my  award  in  writing 
of  and  concerning  the  matters  above  referred  to  me,  as  follows,  that  is 
to  say, — As  to  the  issues  firstly  and  thirdly  joined  in  the  cause,  I  award 
and  adjudge  that  the  verdict  which  has  been  entered  for  the  plaintiff  do 
stand,  with  40«.  damages :  And,  as  to  the  issue  secondly  joined  in  the 
said  cause,  I  award  and  find,  that,  in  the  year  1856,  the  plaintiff  became, 
and  from  thence  hitherto  hath  been  and  still  is,  the  owner  and  occupier 
of  the  windmill  and  premises  in  the  declaration  mentioned ;  that  the 
windmill  was  built  in  the  year  1829 ;  that,  from  the  time  it  was  so  built, 
until  the  school-house  and  premises  in  the  declaration  *also  men-  rucoyi 
tioned  were  built  by  the  defendants,  the  streams  and  currents  of  I-  '^ 
air  and  wind  passed,  ran,  and  flowed  without  interruption  from  the  west 
to  the  said  windmill,  and  supplied  the  said  windmill  with  air  and  wind 
for  working,  using,  and  enjoying  the  same,  and  were  in  fact  during  all 
that  time  used  and  enjoyed  for  that  purpose  by  the  occupiers  of  the  said 
windmill  as  of  right  and  without  interruption :  And  I  further  award  and 
find,  that,  in  the  month  of  August,  1859,  the  defendants  commenced  to 
erect  and  build,  and  in  the  month  of  January,  1860,  they  completed  the 
erecting  and  building  of  the  said  school-house  and  premises  near  to  the 
plaintiff's  said  windmill  and  premises,  that  is  to  say,  at  the  distance  of 
twenty-five  yards  from  the  same,  and  that  the  said  school-house  and 
premises  stopped,  obstructed,  and  diverted  the  streams  and  currents  of 
air  and  wind  which  would  otherwise  have  passed,  run,  and  flowed  from 
the  west  to  the  said  windmill  and  premises  of  the  plaintiff,  whereby  the 
working  of  the  said  windmill  was  injured,  and  the  said  windmill  and 
premises  became  injured  and  deteriorated  in  value ;  and,  if  the  Court 
shall  be  of  opinion  that  the  plaintiff  ought  of  right  to  have  and  enjoy 
the  benefit  and  advantage  of  the  said  streams  and  currents  of  air,  I 
award  that  the  verdict  which  has  been  already  entered  for  the  plaintiff 
upon  the  second  issue  joined  in  the  said  cause,  with  40«.  damages,  do 
stand ;  but,  if  the  Court  shall  be  of  a  contrary  opinion,  then  I  award 
that  the  verdict  already  entered  for  the  plaintiff  so  far  as  relates  to  the 
said  second  issue  be  set  aside,  and  that,  instead  thereof,  a  verdict  be 
entered  for  the  defendants  upon  such  second  issue :  And  I  also  award 
and  adjudge,  that,  if  the  Court  shall  decide  in  favour  of  the  plaintiff, 
the  defendants  do  pay  unto  the  plaintiff  the  sum  of  175/.  in  full  satis- 
faction and  discharge  of  all  damages  which  since  the  erection  '''of  ri|e979 
the  said  school-house  and  premises  the  said  plaintiff  has  sus-  ^ 
tained,  or  which  he,  his  heirs  or  assigns,  or  bis  or  their  tenants,  owners 
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or  occupiers  of  tb€  ssid  windmill  and  premises,  m%j  hereafter  snstaia  hj 
reason  of  the  erectioir  of  the  said  school-house  and  premises ;  and  that, 
on  payment  of  the  said  sam  of  175/:,  the  said  phuntiff  do  make  and 
execute  to  the  said  defendants,  at  their  expense,  a  release  of  his  right 
as  alleged  in  the  said  decfaration,  so  as  to  bind  the  same :  And  I  farther 
award  and  adjudge  that  the  plaintiff  do  in  the  first  instance  pay  to  me 
the  said  arbitrator  my  costs  and  the  eoets  of  this  my  award,  and  that 
the  defendant  do  repay  to  the  plaintiff  one  moiety  of  the  said  coats: 
And,  if  the  said  Court  should  decide  in  favour  of  the  plaintiff,  then  I 
award  and  adjudge  that  the  defendants  do  pay  to  the  plaintiff  his  costs 
of  this  reference :  but,  if  the  said  Court  shah  decide  in  favour  of  the 
defendants,  then  I  award  and  adjudge  that  each  of  the  said  parties  do 
bear  and  pay  his  and  their  own  costs  of  this  reference :  And  I  also  fiad, 
award,  and  certify  that  it  appeared  to  me  at  the  hearing  of  the  matters 
so  referred  to  me,  that  there  was  a  sufficient  reason  for  bringing  the 
said  action  in  the  Court  in  which  the  same  was  brought,  and  that  the 
cause  was  proper  to  be  tried  before  a  Judge  of  the  superior  Courts,  and 
not  before  the  Judge  of  an  inferior  Court,  and  that  I  ought  so  to  certify 
on  the  back  of  the  said  record,  if  so  necessary,  to  enable  the  plainnS 
to  have  judgment  to  recover  bis  costs  herein,  "(a) 

David  Keane  (with  whom  was  Bidwer)^  for  the  plaintiff. — ^The  ques* 
tion  is  whether  the  plaintiff  is  entitled  to  have  the  free  and  uninterrupted 
*2731  '^^^^  ^^  *^^^  ancient  mill  of  the  currents  of  wind  and  air  whidi 
-'  are  essential  to  its  use.  Little  direct  authority  is  to  be  found  in 
the  books  upon  the  subject.  Two  cases,  however,  are  referred  to  in 
Oale  on  Easements,  2d  edit.  197,  198,  which  go  far  to  establish  the 
plaintiff ^s  claim.  The  first  is  an  Anonymous  Case  in  Winch's  Report^ 
8  (cited  Yin.  Abr.  NuUance  (0) ),  pi.  19,  where  ^'  Winch  said  that  it  wu 
adjudged  in  this  Court  (Common  Bench),  that,  where  one  erected  a 
bouse  so  high  in  Finsbury  Fields  by  the  windmills  that  the  wind  was 
atopped  from  them,  that  it  was  adjudged  in  this  case  that  the  house  shall 
be  broken  down."  The  other  case  is  in  Belle's  Abridgment,  TWoS,  pL 
28,  ^^en  un  assize  de  nusans  port  pur  ceo  que  Icvavit  domum  ad  nocur 
mentum  de  son  molyn,  per  que  le  vent  est  estoppe  a  vener  a  son  molya 
iasint  que  ne  poet  moulder,  ke. :  et  le  jurie  trove  que  le  defendant  ad 
erect  un  mease  de  novel,  et  que  forsque  2  yards  del  toppe  del  mease  est 
al  nusans :  ceo  est  trove  pur  le  plaintife,  car  ici  le  declaration  nest  falsifie 
mes  solement  abridge ;  et  le  Judgment  serra  que  les  2  yards  serront 
deject.     M.  11  J.  B.  enter  Goodman  et  Gore  et  auters  adjudge/'(6} 

(a)  The  arbitrator  has  not  said  what  ihall  beeoma  of  the  "40".  damagtt"  he  has  awarded  ta 
the  plaintiff  on  the  first  and  third  issaes,  in  the  eyent  of  the  Court  deciding  that  the  pUintif 
had  no  caift  of  action. 

{h)  The  ease  in  M.  11  Jao.  is  Tnhem's  Case,  in  Godbolt  233.  Gk>odman  and  Oon's  C^m, 
Godboh  189»  is  a  totally  difierent  case.  It  is  there  said  that  "  OoodmaQ  broaght  aa  assias 
against  Oore  and  others  for  eraeting  of  two  houses  at  the  west  end  of  his  windmiU  per  quod 
ventns  impeditur,  Ao. :  and  it  was  giren  in  evidenoe  that  the  said  houses  were  situate  About 
(Blghty  feet  from  the  said  mill,  and  that  in  height  it  did  extend  abore  the  top  of  the  mill,  sad 
in  length  it  was  twelre  yards  from  the  miH  $  and,  notwithstanding  this  BaerMsse^  the  Covst 
direeted  the  jury  to  find  for  tho  defendant" 

Trahern's  Case  Is  as  follows: — '<An  assise  of  nusans  was  brought  against  the  defendaa^ 
because  that  levavit  quandasn  domum  ad  nocnmentum,  Ac.  And  the  plaintiff  showed  how  thai  ba 
had  a  windmill,  and  that  the  defendant  had  built  the  said  house  so  as  it  hindered  his  rniU: 
and  the  jury  foaad  that  tbe  defendant  leravit  deraam,  and  thai  bat  two  feet  of  it  did  bindttr  tlit 
pbuattCs  mUl,  and  is  ad  noenmentam.    And  how  jadgment  shanld  be  giTen  was  the  queatiAft. 
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-  ■        -  — 

The  subject,  as  reg&rd«  tv^ater-millfl,  ^is  treated  in  PftrdesftnS)  rmovi 
Traits  ded  SeFvitudes^  pp.  229-239.     [Bylbs,  J.— It  appears  on  ^  ^ 
the  award  that  this  mill  was  erected  in  the  year  1829.   Tou  must  depend 
upon  the  2  &  3  W.  4,  c.  71.    Upon  which  section  do  jou  rely  ?]    The 
2d,  which  enacts  ^*  that  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  enstomy  prescriptioAy  or  grant,  to  any  way  or  other 
etsementt  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed 
or  derived  upon,  over,  or  from  any  land  *or  water  of  our  said  r^ajK 
lord  the  King,  his  heira  or  suocessprs,  or  being  parcel  of  the  ^ 
Bnchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  being  the  property 
of  any  ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for 
the  fi^ll  period  of  twenty  years,  shall  be  defeated  or  destroyed  by  sliow- 
ing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  sach  period  of  twenty  years,  but  nevertheless  such  claim  may 
be  defeated  in  any  other  way  by  which  the  same  is  now -liable  to  b^ 
defeated ;  and  where  Such  way  or  other  matter  as  herein  last  before 
meutioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period  of 
forty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  of 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or  writ* 
ing/'    [Erlb,  C.  J. — The  easement  claimed  here,  as  in  the  cases  in 
Winch  and  Rolle's  Abridgment,  is,  not  a  way  or  other  easement  to  be 
enjoyed  or  derived  ''  upon,  over,  or  from  any  land,"  bat  the  benefit  of 
the  streams  and  currents  of  air  and  wind  to  the  plaintiff's  mill.     All  the 
easements  mentioned  in  s.  2,  are,  something  to  be  enjoyed  upon  the  sur- 
face of  the  land.]     The  object  of  the  statute  was  to  embrace  all  ease* 
mcnts  known  to  the  law.     The  surface  of  the  land  may  be  said  to  be  the 
base  of  the  channel  of  air  to  the  enjoyment  of  which  the  plaintiff  is 
entitled.     [Byles,  J.-^Did  windmills  exist  in  the  time  of  Ric.  1  ?    If 
not,  there  could  be' no  prescription  in  the  two  cases  you  cite.     WilLes, 
J. — It  might  be  that  the  parties  owed  suit  to  the  mill.     Erlb,  C.  J.*— I 
think  it  is  abundantly  clear  that  Lord  Tenterden  meant  to  limit  the  2d 
leetion  to  easements  to  be  enjoyed  upon  the  land ;  for,  he  provides  for 
light  in  *the  3d  section,  which  enacts,  that,  '^  when  the  access  r^o^Q 
and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other  *- 

And  the  Court  wai  of  opinion  tliat  Judgment  slionld  bd  that  Bat  part  of  the  house  should  h% 
abated,  ris.  that  irbieh  was  found  to  be  ad  noeameninm.  And  it  wM  said  by  some  that  tbtf 
aMiM  ia  s«eh  a  writ  whieh  exteoda  to  the  whole  house,  and  therefore  that  the  whole  house 
shoald  be  abated  according  to  the  writ*  But  a  difference  wag  taken  betwixt  the  word  erexil 
and  tevaYtt ;  for,  erexit  is  but  when  parcel  of  a  bouse  is  set  up  ad  nocumentnm,  but  levavit  is  when 
BO  eatire  house  is  leried  from  the  ground.  And  it  was  said  by  Hobart,  Chief  Jusfioe,  that,  U 
the  defendaot  had  not  letied  the  bouse  io  high  by  tiTo  yards,  it  had  been  n6  nusans ;  fur,  thtf 
}arT  find  that  the  twe  yards  only  are  ad  noeomeAtum :  and  therefore  be  oonceiired  thai  the  wril 
*as  answered  well  enough,  and  thai  but  part  of  the  house  should  be  abated ;  for,  fher  writ  is,i 
Qaod  leYSTit  qnandam  domum,  Ao.  And  the  rerlict  is.  Quod  leravit  domnm,  but  that  but  two 
yards  of  U  is  ad  nocumentum :  and  therefore  he  said  the  writ  is  answered  well  enough,  an<{ 
ihti  th*  Jodgneat  shoald  be  giren  that  that  only  shoald  be  abated  which  was  ad  noeuttientumy 
ae.  Qtutn,  for  Ikt  com  wm  noi  rwfiwttk  And  ride  Batten  aad  Sympson's  Case,  9  Co.  Rep« 
U  b,  M  thii  poTpose." 

In  Balt«B  «.  Sympson,  9  Co.  Bep.  68  b,  th^  oomplaint  was,  that  the  dei^ndant  erected  a 
hoote  so  aoar  to  the  platatiiTs  house  that  the  eaatem  part  thereof  «  soperpeadit»  angliol,  doth 
ftii  oyer,  tke  said  mestaage  of  the  plaintiff,  in  latitndlne  17  iaohei,  aad  in  longltadine  17  tbt% 
ad  nocnacntQm  Uberi  tencmenti/'  Ac.  , 
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building,  shall  have  been  actually  enjoyed  therewith  for  the  full  period 
of  twenty  years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing."]     Light  was  probably  put  into  a  separate  section  because 
it  was  intended  to  make  the  right  indefeasible  after  a  certain  time.    In 
Wood's  Institute  of  the  Civil-  Law,  Book  2,  c.  2,  p.  147,  the  negative 
services  which  by  the  Civil  Law  a  man  owed  to  his  neighbour,  are  thns 
defined, — '^  1.  That  he  shall  not  turn  the  droppings  of  the  eaves  of  his 
house  upon  my  house  or  ground.     2.  That  he  shall  not  darken  my  win- 
dows by  building  or  otherwise.    8.  That  he  shall  not  hinder  my  prospect 
by  building  or  planting  of  trees.     4.  That  he  shall  not  make  any  win- 
dows to  overlook  me,  and  by  that  means  take  away  the  privacy  which 
every  man  desires  in  his  dwelling.     If  I  have  no  service  upon  him  in 
this  instance,  he  may  make  as  many  windows  as  he  pleases,  but  then  I 
may  erect  sheds  against  them  and  so  make  them  useless,  except  the 
windows  have  been  time  out  of  mind.     5.  And,  lastly,  that  he  shall  not 
build  his  house  higher  without  my  leave ;  otherwise,  of  common  right, 
he  may  build  as  high  as  he  thinks  fit,  though  my  windows  are  darkened 
by  it.     Yet  he  ought  not  (generally  speaking)  to  build  contrary  to  the 
form  of  the  ancient  building,  or  exceed  the  usual  height,  neither  ought 
he  by  any  new  erection  to  hinder  the  wind  from  coming  into  my  6ani, 
which  is  necessary  for  the  winnowing  of  my  corn^*  &c.     [Byles,  J.— 
Though  the  Civil  Law  gave  a  remedy  for  the  interruption  of  a  prospect, 

♦2771  ^"'^  ^^^  ^^^  "^^'  *^®'^  Wray,  C.  J.,  in  Aldred's  Case,  9  Co.  Rep, 
^  58  b.(a)]  In  Aldred's  Case,  the  stoppage  of  wholesome  air  wa3 
held  to  give  a  right  of  action ;  d.  fortiori,  then,  will  an  action  lie  where 
the  air  is  used  for  purposes  of  trade.  The  law  has  always  favoured  pre- 
scriptions for  things  of  necessity  and  public  utility.  In  Abbott  r. 
Weekly,  1  Levinz  176,  a  prescription  for  all  the  inhabitants  of  a  ville 
to  dance  in  another  man's  ground  at  all  times  of  the  year  at  their  free 
will,  for  their  recreation,  was  held  good, — the  Court  saying,  *^  This  is  a 
good  custom,  and  it  is  necessary  for  inhabitants  to  have  their  recrea- 
tion." So,  in  Fitch  t;.  Bawling,  2  H.  Bl.  893,  a  custom  for  ''all  the 
inhabitants  of  a  parish  to  play  at  all  kinds  of  lawful  games,  sports,  and 
pastimes  in  a  close  of  A.  at  all  seasonable  times  of  the  year,  at  their 
free  will  and  pleasure,"  was  hold  good.  And  see  Race  t;.  Ward,  4  Ellis 
&  B.  702  (E.  C.  L.  R.  vol.  82),  and  Bell  v.  Wardell,  Willes  202. 

Couch^  for  the  defendants. — The  distinction  between  the  sort  of  ease- 
ment contemplated  in  the  2d  section  of  the  2  &  8  W.  4,  c.  71,  and  the 
kind  of  claim  here  set  up,  is  pointed  out  by  anticipation  by  Littledale, 
J.,  in  Moore  v.  Rawson,  8  B.  &  C.  332,  339  (E.  C.  L.  R.  vol.  10),  5  D. 
&  R.  234  (E.  C.  L.  R.  vol.  16).  ''  There  is  a  material  difference,"  be 
says,  ''  between  the  mode  of  acquiring  a  right  of  way  or  a  right  of  com- 
mon, and  a  right  to  light  and  air.     The  latter  is  acquired  by  mere 

(a)  "For  stopping  as  weU  of  tho  wholesome  sir  m  of  light,  an  action  lies,  and  damages  shtU 
he  recovered  for  them,  for  both  are  neoessary,  for  it  is  said  et  resoitur  aura  setherea ;  and  th« 
said  words  'horrida  tenebritate',  Ac,  are  significant,  and  imply  tho  benefit  of  the  light."  Bot, 
«for  prospect,  which  is  matter  only  of  delight,  and  not  of  necessity,  no  action  Ues  for  atoppu>S 
thereof,  and  yet  it  is  a  great  commendatiob  of  a  house  if  it  has  a  long  and  large  prospect,  uti^t 
dicitur,  laudatarqne  domas  longos  qui  prosploit  agros.  Bat  the  law  does  not  gire  an  actios  for 
aaoh  things  of  delight" 
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occnpancy :  the  former  can  only  be  *acquired  by  user,  accompa-  r^o^g 
nied  with  the  consent  of  the  owner  of  the  land ;  for,  a  way  over  ^ 
the  lands  of  another  can  only  be  lawfully  used,  in  the  first  instance, 
vith  the  consent,  express  or  implied,  of  the  owner,     A  party  using  the 
way  without  such  consent  would  be  a  wrongdoer :  but,  when  such  a  user, 
without  interruption,  has  continued  for  twenty  years,  the  consent  of  the 
owDer  is  not  only  implied  during  that  period,  but  a  grant  of  the  ease- 
ment is  presumed  to  have  taken  place  before  the  user  commenced. 
The  consent  of  the  owner  of  the  land  was  necessary,  however,  to  make 
the  user  of  the  way  (from  which  the  presumption  of  the  grant  is  to  arise) 
lawful  in  the  first  instance.     But  it  is  otherwise  as  to  light  and  air. 
Every  man  on  his  own  land  has  a  right  to  all  the  light  and  air  which 
will  come  to  him  ;  and  he  may  erect,  even  on  the  extremity  of  his  land, 
buildings  with  as  many  windows  as  he  pleases.     In  order  to  make  it 
lawful  for  him  to  appropriate  to  himself  the  use  of  the  light,  he  does 
not  require  any  consent  from  the  owner  of  the  adjoining  land.     He 
therefore  begins  to  acquire  the  right  to  the  enjoyment  of  the  light  by 
mere  occupancy.     After  he  has  erected  his  building,  the  owner  .of  the 
adjoining  land  may,  within  twenty  years,  build  upon  his  own  land,  and 
so  obstruct  the  light  which  would  otherwise  pass  to  the  building  of  his 
neighbour.     But,  if  the  light  be  suffered  to  pass  without  interruption 
daring  that  period  to  the  building  so  erected,  the  law  implies  from  the 
non- obstruction  of  the  light  for  that  length  of  time  that  the  owner  of  the 
adjoining  land  has  consented  that  the  person  who  has  erected  the  buikU 
iog  upon  his  land  shall  continue  to  enjoy  the  light  without  obstruction, 
BO  long  as  he  shall  continue  the  specific  mode  of  enjoyment  which  he 
had  been  used  to  have  during  that  period.     It  dees  not,  indeed,  imply 
that  the  consent  is  given  by  way  of  grant ;  for,  although  a  *right  ri^cyick 
of  common  (except  as  to  common  appendant),  or  a  right  of  way^  »- 
^xng  a  privilege  of  something  positive  to  be  done  or  tised  in  the  soil  of 
another  man*s  land^  may  be  the  subject  of  legal  grant,  get  light  and  air^ 
not  being  to  be  used  in  the  soil  of  the  land  of  another,  are  not  the  subject 
of  actual  grant :  but  the  right  to  insist  upon  the  non-obstruction  and 
non-interruption  of  them  more  properly  arises  by  a  covenant  which  the 
law  would  imply  not  to  interrupt  the  free  use  of  the  light  and  air."(a) 
There  may  be  very  good  reason  for  supposing  that  the  right  was  origi- 
nally acquired  by  grant,  where  a  man  has  allowed  another  for  twenty 
years  without  interruption  to  go  over  his  land.     But  that  implication 
can  hardly  arise  in  the  case  of  a  windmill.     You  cannot  imply  an  assent 
by  the  owner  of  the  adjoining  land  to  the  mill-owner's  right  to  have  an 
uninterrupted  flow  of  wind  to  his  mill,  because  the  former  has  done 
nothing  to  prevent  or  obstruct  it.     Wightman,  J.,  in  delivering  the 
opinion  of  the  Judges  in  Chasemore  v.  Richards,  7  House  of  Lords  Cases 
049,  370,  says :  *' In  such  a  case  as  the  present," — where  the  claim  was, 
for  the  unimpeded  flow  of  underground  water  which  merely  percolated 
through  the  earth  in  no  known  channels, — ^'  is  any  right  derived  from 
the  use  of  the  water  of  the  River  Wandle  for  upwards  of  twenty  years 
fur  working  the  plaintiflf 's  mill  ?    Any  such  right  against  another  founded 

(a)  See  CroBS  r.  Lewis,  2  B.  A  C.  686,  690  (E.  C.  L.  R.  vol.  9),  4  B.  A  R.  334  (£.  C.  L.  R. 
TiL  16;,  where  the  Bame  learned  Judge  says:  "The  case  of  windows  is  always  different  from 
the  exercife  of  a  right  uf  way  or  of  common ;  for,  there,  if  the  thing  be  done  without  a  right, 
•a  actual  trespass  is  committed/' 
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upon  length  of  enjoyment,  is  rapposed  to  have  originated  in  some  mnt 
\rhich  ifl  preflnmed  from  the  owner  of  what  is  sometimes  called  tiie 
servient  tenement.     But,  what  grant  ean  be  presumed  in  the  esse  of 
*^R01  P^i'colating  waters,  depending  upon  the  quantity  of  *rain  falliog 
'^     -I  or  the  natural  moisture  of  the  soil,  and  in  the  abeenee  of  tnj 
visible  means  of  knowing  to  what  extent,  if  at  all,  the  enjoyment  of  the 
plaintiff's  mill  would  be  affected  by  any  water  percolating  in  and  out  of 
the  defendants'  or  any  other  land  ?     The  preBumption  of  a  grant  (mly 
arisen  where  the  person  against  whom  it  ie  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the  presumed  grant :  but,  how  could 
he  prevent  or  stop  the  percolation  of  water?"     So,  here,  it  maybe 
asked,  how  could  the  defendants  have  prevented  the  exercise  of  tie 
subject  of  the  presumed  grant  f     It  was  not  practicable  for  them  to 
express  their  dissent  to  the  plaintiff's  acquisition  of  a  supposed  right, 
by  actively  obstructing  it.     [Btles,  J. — How  does  this  case  differ  from 
the  case  of  the  erection  of  a  wall  so  near  the  windows  of  an  ancient 
house  as  to  darken  the  rooms  and  render  them  unwholesome?]    Every 
man  has  a  right  to  have  the  air  come  to  him  in  a  wholesome  state :  to 
prevent  that,  is  clearly  actionable.     But  the  right  to  light  and  air  are 
acquired  and  enjoyed  in  a  definite  shape.     Lord  Wensleydale,  in  Chase- 
more  V.  Richards,  7  House  of  Lords  Coses  8R6,  observes :  **  It  is  going 
very  far  to  say  that  a  man  must  be  at  the  expense  of  putting  up  a  screen 
to  window  lights,  to  prevent  a  title  being  gained  by  twenty  years'  enjoy- 
ment of  light  passing  through  a  window.    But  this  case  would  go  very 
far  bevond  that.     I  think  that  the  enjoyment  of  the  right  to  these 
natural  streams  cannot  be  supported  by  any  length  of  user,  if  it  does 
not  belong  of  natural  right  to  the  plaintiffl"     In  Roberts  v.  Macord,  1 
M.  k  Rob.  228,  it  was  bejd  by  Patteson,  J.,  that  the  use  of  an  open 
space  of  ground  in  a  particular  way  requiring  light  and  air,  for  twenty 
years,  does  not  give  a  right  to  preclude  the  adjoining  owner  from  build* 
ing  on  his  land  so  as  to  obstruct  the  light  and  air. 
**>8n      ^KeanCj  in  reply. — ^The  whole  reasoning  in  the  judgment  of 
^  Littledale,  J.,  in  Moore  v,  Rawson,  is  in  favour  of  the  plaintiff 
here.     If  a  man  is  entitled  to  wholesome  air,  why  is  he  not  equally 
entitled  to  useful  air  ?    If  the  owner  of  the  adjoining  land  wished  to 
express  dissent,  he  might  have  done  so  by  either  building  or  planting. 

Erle,  C.  J. — ^This  case  is  one  of  novelty  so  far  as  decisions  go :  but, 
upon  the  whole,  I  am  of  opinion  that  the  defendants  are  entitled  to 
succeed.    The  claim  of  the  plaintiff  is  to  impose  upon  the  defendants* 
land  the  servitude  of  allowing  the  streams  and  currents  of  air  and  wind 
to  pass  over  it  to  the  plaintiff's  mill,  which  is  about  twenty-five  yards 
distant  from  the  defendants'  premises.    Now,  there  are  three  ways  in 
which  the  owner  of  the  dominant  tenement  could  have  acquired  a  right 
to  such  servitude,  viz.  by  prescription,  by  grant,  or  by  the  statute.     As 
the  windmill  in  question  was  erected  within  the  time  of  living  memory, 
the  plaintiff  cannot  claim  hy  prescription  here ;  and  it  is  clear  that  there 
iiras  no  grant  under  which  the  plaintiff  was  to  hold  his  mill  and  land 
free  from  the  obstruction  complained  of.     The  plaintiff,  therefore,  can 
only  succeed,  if  at  all,  upon  the  statute  2  &  3  W.  4,  c.  71,  the  2d  sec- 
tion of  which  enacts  that  '^  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant,  to  any  way  ar  other 
easement)  or  to  any  watercourse  or  the  use  of  any  water,  to  be  enjoyed 
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or  dmvcd  vpoB,  over,  or  from  mny  land  or  water  of  our  said  krd  tho 
Kingy  hie  heirs  or  successors,  kc.j  or  being  the  property  of  sny  ecckk 
siastiosl  or  Isy  person  or  body  corporate,  when  such  way  or  other  mat* 
ler  as  heretn  last  before  mcDtioned  shall  have  been  actually  enjoyed  by 
any  person  claiming  right  thereto  without  interruption  for  the  full  period 
of  twenty  '''years,  shall  be  defeated  or  destroyed  by  showing  only  r^iooo 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  I- 
to  saeb  period  of  twenty  years,  but  nevertheless  such  claim  may  be  de- 
feated in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated," 
Ac.    Is  this  a  claim  to  an  easement  to  be  enjoyed  or  derived  upon,  over, 
or  from  any  land,  within  the  meaning  of  that  section  ?     It  appears  to 
me  that  this  section  was  not  intended  to  give  a  right  after  twenty  years 
to  every  tort  of  enjoyment  which  may  be  classed  under  the  general  term 
easenent,  but  that  it  was  meant  to  apply  only  to  the  two  descriptions 
of  easement  therein  specified,  viz.  the  right  to  a  way  or  watercourse, 
which  may  be  enjoyed  or  derived  ^  upon,  over,  or  from  any  land  or 
▼ater."     I  do  not  think  the  passage  of  air  over  the  land  of  another 
was  or  could  have  been  contemplated  by  the  legislature  when  framing 
that  section.     They  evidently  intended  it  to  apply  only  to  the  exercise 
of  such  rights  upon  or  over  the  surface  of  the  servient  tenement  aB 
might  be  interrupted  by  the  owner  if  the  right  were  disputed.     It  is 
clear  to  my  mind  that  that  was  the  intention  of  the  legislature,  because 
the  section  provides  that  the  claim  shall  not  be  defeated  where  there  has 
been  actual  enjoyment  for  the  period  mentioned  '^  without  interruption." 
I  am  at  a  loss  to  conceive  what  would  be  an  interruption  of  such  a  right 
as  is  here  claimed.     In  the  case  of  a  way,  the  exercise  (Mr  enjoyment  of 
the  right  may  be  interrupted  by  the  erection  of  a  gate  or  other  impedi- 
ment.    Bo,  of  the  analogous  right  to  water.     So,  a  claim  to  lights  may 
he  obstnioted  or  interrupted  by  the  erection  of  a  hoarding  or  other 
screen  by  the  owner  of  &e  servient  tenement.    But  I  am  utterly  unable 
to  see  how  the  access  of  currents  of  wind  and  air  to  a  mill,  which  is 
necessarily  so  constructed  as  to  present  its  face  to  whatever  quarter  tho 
wind  may  blow  from,  oould  ^possibly  be  interrupted.     Suppose  r^oQQ 
the  same  individual  to  be  the  owner  of  all  the  land  round  the  ^ 
mill  beyond  a  radius  of  twenty  or  twenty-five  yards,  must  he,  in  order 
to  prevent  the  acquisition  of  a  right  by  tho  owner  of  the  mill,  build  a  wall 
all  roond  it  ?    I  am  clearly  of  opinion  that  the  2d  section  of  the  statute 
meant  to  include  only  such  casements  upon  or  over  the  surface  of  tho 
servient  tenement  as  are  susceptible  of  interruption  by  the  owner  of 
such  servient  tenement,  so  as  to  prevent  the  enjoyraefit  on  the  part  of 
the  owner  of  the  dominant  tenement  from  ri{^ning  into  a  right.    I  am 
confirmed  in  this  opinion  by  the  3d  section,  which  enacts,  tbit,  *^  when 
the  access  and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or 
other  building  shall  have  been  actually  enjoyed  therewith  for  the  full 
period  of  twenty  years  without  interruption,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  con- 
trary notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing."     The  legislature  evidently  considered  the  passage 
of  light, — which  bears  a  very  close  analogy  to  that  of  air, — to  stand 
upon  a  different  footing  from  the  other  easements  with  which  it  had  been 
dealing  in  the  preceding  section :  and,  if  it  had  intended  to  extend  the 
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right  to  the  nninterrupted  passage  of  wind  and  air,  it  wonld  have  done 
80  in  express  terms.  For  these  reasons,  I  think  the  plaintiff's  claim 
cannot  be  sustained  under  the  statute.  A  strong  presumption  against 
the  plaintiff's  claim  arises  from  the  fact  that  not  a  single  instance  can 
be  found  of  such  an  action  being  brought  in  modern  times,  and  only  two 
in  the  course  of  some  centuries,  and  these  extremely  short  and  unsatisfac- 
tory notes,  so  that  it  is  impossible  to  discover  from  them  on  what  gronnd 
inc)Q±-]  it  was  that  the  ^plaintiffs  claimed  the  right  of  unimpeded  access 

**  -^  of  wind  to  their  mills.  It  may  have  been  by  reason  of  the  oirn- 
ers  of  them  having  some  manorial  rights  of  suit  and  service,  or  by  reason 
of  some  grant,  or  by  prescription.  Here,  there  is  neither  grant  nor 
prescription  to  sustain  the  claim ;  nor  does  it,  as  I  conceive,  come 
within  the  statute.  A  grant  of  such  an  easement  as  this  would  operate 
as  a  prohibition  to  a  most  formidable  extent  to  the  owners  of  the 
adjoining  lands,— especially  in  the  neighbourhood  of  a  growing  town. 
Every  presumption,  therefore,  militates  against  the  existence  of  such  a 
right.  The  easements  contemplated  by  the  2d  section  of  the  Prescrip- 
tion Act  are  such  as  are  capable  of  interruption,  which  this  is  not.  So 
thought  Littledale,  J.,  in  Moore  t^.  Rawson,  3  B.  &  G.  340  (E.  C.  L.  R. 
vol.  10),  6  D.  &  R.  234  (E.  C.  L,  R.  vol.  16) ;  and  so  thought  those 
who  took  part  in  the  decision  of  Ghasemore  v.  Richards,  7  House  of 
Lords  Cases  349.  Upon  the  whole,  I  am  of  opinion  that  the  defendant 
is  entitled  to  our  judgment. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  claim  of  the  plaintiff 
in  this  case  cannot  be  founded  upon  prescription,  because  it  appears 
that  his  mill  was  only  built  in  the  year  1829 :  and  there  is  no  suggestion 
that  there  is  any  grant  to  sustain  it.  It  must,  therefore,  if  any  right 
exists,  be  founded  upon  Lord  Tenterden's  Act:  and,  for  the  reasons 
given  by  my  Lord,  I  think  that  statute  is  inapplicable.  Light  stands 
on  peculiar  grounds.  That  which  is  claimed  here  amounts  to  neither 
more  nor  less  than  this, — that  a  person  having  a  piece  of  ground,  and 
building  a  windmill  upon  it,  acquires  by  twenty  years'  enjoyment  a 
right  to  prevent  the  proprietors  of  all  the  surrounding  land  from  build- 
ing upon  it,  if  by  so  doing  the  free  access  of  the  wind  from  any  quarter 
^:)Qz^^  should  be  impeded  or  obstructed.     *It  is  impossible  to  see  how 

'^  -^  the  adjoining  owners  could  prevent  the  acquisition  of  such  a 
right,  except  by  combining  together  to  build  a  circular  wall  round  the 
mill  within  twenty  years.  It  would  be  absurd  to  hold  that  men's  rights 
are  to  be  made  dependent  on  anything  so  inconvenient  and  impracti- 
cable. The  access  of  light,  like  the  claim  of  the  owner  of  the  surface 
to  the  support  of  the  subjacent  strata  (Humphries  v.  Brogden,  12  Q.  B. 
739  (E.  G.  L.  R.  vol.  64)),  is  of  common  right.  All  that  can  be  said, 
however,  of  these  cases,  is,  that,  as  compared  with  the  general  law, 
they  are  anomalous.  In  general,  a  man  cannot  establish  a  right  by 
lapse  of  time  and  acquiescence  against  his  neighbour,  unless  he  shows 
that  the  party  against  whom  the  right  is  acquired  might  have  brought 
an  action  or  done  some  act  to  put  a  stop  to  the  claim  without  an  unrea- 
sonable waste  of  labour  and  expense.  With  regard  to  the  two  cases 
cited  from  Winch  and  Rolle's  Abridgment,  I  would  merely  observe,  that, 
in  the  latter,  no  question  appears  to  have  been  raised  as  to  the  existence 
of  the  right,  but  the  only  question  Was  whether  the  owner  of  the  mill 
was  entitled  to  have  a  portion  of  the  defendant's  house  prostrated.    And, 
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as  to  the  otber  case,  it  does  not  appear  from  the  short  statement  of  it 
how  the  alleged  right  was  acquired.  Besides,  in  dealing  with  these 
cases,  one  mast  remember  that  there  was  a  distinction  between  ordinary 
mills  and  the  prescripti?e  right  which  the  lord  of  a  manor  had  to  com* 
pel  all  the  resiants  within  the  manor  to  grind  their  eorn  at  his  mill. 
Pri?ileged  mills  of  that  description  had  peculiar  rights.  The  two  cases 
might  possibly  be  explained  on  some  such  ground,  without  introducing 
an  additional  anomaly  into  the  law  of  easements. 

Btles,  J. — ^I  also  am  of  opinion  that  the  defendants  *are  enti-  rntoaa 
tied  to  judgment.  Without  expressing  any  opinion  as  to  whether  ^ 
such  a  right  as  is  here  claimed  could  exist  at  common  law,  it  is  clear 
that  none  exists  in  this  case  either  by  grant  or  by  prescription ;  and 
that,  if  the  right  exists  at  all,  it  must  repose  upon  the  2d  section  of  the 
statute  2  &  3  W.  4,  c.  71.  To  found  a  right  under  that  statute,  the 
plaintiff  must  show  that  it  is  a  claim  which  might  have  been  made  at 
common  law.  It  is  strange,  that,  among  so  many  instances  as  must 
have  occurred,  no  authority  is  to  be  found  where  such  a  claim  as  this 
has  been  asserted,  except  the  two  very  loosely  reported  cases  which  hare 
been  referred  to  in  Winch  and  in  Rolle's  Abridgment,  from  which  it  is 
impossible  to  discover  the  grounds  upon  which  they  proceeded.  The 
right  to  light  has  led  to  difficulty  enough.  But  a  claim  to  have  an  un- 
interrupted flow  of  wind  and  air  to  a  mill,  whose  position  varies  accord- 
ing to  the  quarter  from  which  the  wind  blows,  would  from  its  extensive 
nature  give  rise  to  infinitely  more  litigation.  If  such  a  right  exists  as 
to  a  mill,  it  must  equally  exist  as  to  weather-cocks.  I  entirely  agree 
with  my  Lord,  that  the  words  '^or  other  easement,"  in  the  2d  section 
of  the  statute,  mean  any  other  easement  ejusdem  generis  with  a  way, — 
something  that  is  to  be  exercised  upon  or  over  the  soil  of  the  adjoining 
owner ;,  more  especially  as  it  is  olear  from  the  next  section  that  they 
exclude  the  easement  of  the  access  of  light.  I  cannot  think  that  the 
statute  ever  intended  that  a  twenty-years'  user  should  be  made  the 
foandation  of  so  fanciful  a  right  as  this. 

O^MaUey. — The  judgment  will  be  for  the  defendants  on  the  whole 
record,  notwithstanding  the  finding  of  the  arbitrator  of  40s.  damages 
for  the  plaintiff  on  the  first  and  third  issues. 

^WiLLES,  J. — The  plaintiff  cannot  recover  unless  he  has  judg-  ri^aon 
ment  upon  every  issue  that  goes  to  the  whole  cause  of  action.        ^ 

Judgment  for  the  defendants. 

The  foregoing  case  was  affirmed  on   621.    Some  observations  on  the  dect 
error  to  the  Court  of  Exchequer  Cham-  sion  will  be  found  in  1  Am.  L.  Beg. 
^  her,  Bee  Webb  v.  Bird,  8  Jur.  N.  S.   N.  S.  637. 
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BELL  V.  THE  MIDLAND  RAILWAY  COMPANY.    AprHTZ. 

By  a  particular  Melton  of  the  Act  of  ineorporation  of  a  railwaj  Companj,  tbe  ownert  of  Itadi 
adjoining  Um  line  were  empowered  to  laj  down  or  extend  either  npon  their  own  laodf  oroa 
lands  on  the  side  thereof  belonging  to  the  Company^  or  npon  the  lands  of  any  other  penoni, 
with  the  consent  of  sneh  other  persons,  any  collateral  or  continnons  branch  from  snch  rstpeo- 
tive  lands,  Ac,  to  eommnnicato  with  the  railway  for  the  purpose  of  bringing  carriages  vpoD 
or  across  the  same. 

The  plaintiff,  in  1839,  with  the  assent  of  the  Company,  made  a  siding  en  hie  land  eeaneeliBf 
the  railway  with  a  wharf  part  of  which  was  in  his  own  occupation  and  other  part  in  that  of 
certain  tenants ;  and  down  to  the  year  1857  the  Company  carried  coals  and  other  guodi  for 
the  pliiintiff  and  his  tenants,  placing  the  tmeks  on  the  siding  and  so  sending  them  down  to 
the  wharf.  In  the  eonrse  of  that  year,  howoTer,  the  Company  (with  a  riew,  as  the  jviy 
thought,  of  diverting  the  trade  from  the  plaintiff's  wharf  to  another  wharf  in  which  they 
were  interested)  gave  the  plaintiff  notice,  under  another  section  of  their  Act,  that,  after  Um 
30th  of  September,  they  would  no  longer  proTide  him  with  locomotive  power  for  the  conrey* 
anco  of  his  goods  along  their  line :  and  on  the  1st  of  October  they  placed  carriages  and  other 
things  across  the  junction,  for  the  purpose  (as  the  jury  found)  of  permanently  obetnettBg 
and  proTenting  the  plaintiff  and  his  tenants  having  aeoees  to  the  wharf  by  means  of  tbsir 
railway. 

Neither  the  plaintiff  nor  his  tenants  had  availed  themselves  at  this  time  of  the  authority  giren 
to  them  by  the  Act  of  Parliament  to  provide  locomotive  power  of  their  own,  and  conseqneetly 
they  were  not  in  a  position  to  be  aetnaUtf  obstructed.  The  tenants,  however,  finding  their 
trade  destroyed,  removed  from  the  plaintiff's  wharf,  and  carried  their  Imsiness  to  the  Cob* 
pany's  wharf:— 

II eld,  that  these  wrongful  Acts  of  the  Company  constituted  such  a  pormanent  obstmetion  and 
injury  to  the  plaintiff's  right  to  the  use  of  his  siding  as  to  entitle  him  as  reversioner  to  msia- 
tain  an  action. 

For  the  portions  of  the  wharf  oeeupied  by  his  two  tenants,  the  plaintiff  was  to  be  paid  a  certua 
royalty  on  all  coals  sold, — the  minimum  royalty  to  be  paid  by  one  being  200/.  per  anneiB, 
and  by  the  other  180/. :  and  the  plaintiff  was  at  the  time  of  the  obstruction  complained  of  in 
treaty  with  a  third  person  for  letting  him  the  remaining  portion  of  the  wharf  at  300/.  per 
annum  : — Held,  that  the  jury  were  warranted  in  taking  these  sums  into  their  eonsideration 
in  estimating  the  amount  of  damage  the  plaintiff  had  sustained. 

Held,  also,  per  Willes,  J.,  and  Byles,  J., — that  the  case  was  one  in  which  the  jnry  were  justified 
in  giving  eiemplary  damages. 

This  was  action  against  the  Midland  Railway  Company  to  recoTer 
damages  for  an  alleged  wrongful  obstruction  of  the  commonication 
between  their  railway  and  an  adjoining  wharf  and  branch  railway  of 
the  plaintiiT. 

^OQQ-i  '^^^  declaration  stated,  that,  after  the  passing  of  the  *Act 
•^  for  making  the  Midland  Goanties  Railway  (6  &  7  W.  4,  e. 
Ixxviii.),  and  before  the  passing  of  the  Act  of  Parliament  next  therein- 
after mentioned,  the  Midland  Counties  Railway  was  made  by  a  Companr 
who  were  by  the  said  Act  incorporated  under  the  name  and  style  of  the 
Midland  Counties  Railway  Company,  and  the  plaintiff  being,  as  thence- 
forth until  and  after  the  thereinafter  causes  of  action  be  had  continued 
to  be,  the  owner  and  occupier  of  lands  adjoining  or  near  to  the  said 
railway,  made  a  wharf  on  his  said  lands  at  his  own  expense,  and  laid 
down,  extended,  and  until  and  after  the  thereinafter  mentioned  acta 
and  grievances  complained  of  kept  and  maintained  on  his  own  lauds 
and  lands  at  the  side  thereof  belonging  to  the  said  Compapy,  a  col- 
lateral or  continuous  branch  railway  from  the  said  wharf  on  a  level 
with  the  defendants'  said  railway,  and  on  his  the  plaintiff's  own  lands 
and  on  lands  at  the  side  thereof  belonging  to  the  said  Midland  Coan- 
ties  Railway  Company,  to  communicate  with  the  said  Midland  Counties 
Railway;   which  said  branch  was  so  made  in  pursuance  of  the  said 
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Act  for  the  parpoee  oS  bringing  carriages  upon  the  same,  and  to  form^ 
and  did  continnallj  until  uie  thereinafter  acts  and  grievances  com* 
plained  of  form,  a  junction  with  the  said  Midland  Counties  Railway, 
for  the  purpose  of  conveying  or  carrying  coal  and  other  products 
from  and  by  the  said  railway  into  and  along  the  said  branch  to  the 
said  wharf:   That  the  said  Midland  Counties  Railway  Company,  for 
the  purpose  aforesaid,  at  the  request  of  the  plaintiff,  made  a  proper 
and  convenient  opening  and  approaches  thereto  in  their  said  railway, 
necessary  for  effecting,  and  thereby  did  effect,  the  said  communica- 
tion and  junction,  and  made  the  said  opening  and  communication  at 
such  place  as  was,  so  far  as  practicable,  most  convenient  to  all  the 
parties  interested,  and  as  might  least  interfere  with  the  passage  r^^ooq 
*along  the  said  railway,  and  so  as  not  to  endanger  the  safety  of  ^ 
persons  using  or  travelling  upon   the  said  railway ;   which  opening 
and  communication  from  thenceforth  until  the  thereinafter  said  causes 
of  action  existed,  and  during  all  that  time  the  said  railway  and  branch 
was  used  by  the  plaintiff  and  his  tenants  for  the  purposes  aforesaid,  and 
the  profits  and  advantages  of  and  from  the  said  wharf  to  the  plaintiff 
and  his  tenants  thereof  arose  from  a  large  business  there  established  of 
receiving,  landing,  wharfing,  and  keeping  and  selling  there  coals  and 
other  goods  sent  from  or  from  a  point  near  to  a  colliery  on  or  near  to 
the  said  railway,  along  the  said  railway,  and  thence  along  the  said 
branch  to  the  said  wharf:  That,  before  the  causes  of  action  thereinafter 
mentioned,  and  in  the  seventh  year  of  our  Lady  the  now  Queen,  an 
Act  of  Parliament  to  consolidate  the  North  Midland  Counties  and  Bir- 
mingham and  Derby  Junction  Railways  was  passed  and  put  into  execu- 
tion (7  &  8  Vict.  c.  X viii.),  and  thereby  the  said  Midland  Counties  Rail- 
way Company  was  dissolved  and  was  united  with  other  Companies,  and 
amalgamated  with  and  into  The  Midland  Railway  Company  therein 
mentioned,  and  which  Company  the  defendants  are :  That  afterwards, 
and  whilst  the  said  branch,  junction,  and  communication  and  the  de- 
fendant's said  railway  were  being  used  by  the  plaintiff  and  others  his 
tenants  or  occupiers  claiming  under  him  of  the  said  wharf  for  the  pur- 
poses aforesaid,  and  while  the  plaintiff  was  owner  and  seised  in  his 
demesne  as  of  fee  of  his  said  lands  and  wharf,  and  the  said  wharf  and 
lands  as  to  part  thereof  were  in  his  possession,  and  as  to  the  rest  thereof 
were  in  the  occupation  of  tenants  from  year  to  year  of  the  plaintiff  or 
their  sab-lessees,  the  reversion  immediately  expectant  on  the  said  terms 
from  year  to  year  then  and  still  belonging  to  the  plaintiff,  the  defendants, 
by  placing  *and  keeping  placed  and  driving  in  and  into  and  upon  r^ogo 
the  ground  above,  at,  and  n^ar  the  said  opening  or  communica-  ^ 
tion,  and  in  and  into  the  soil  of  the  said  branch  railway,  poles,  posts, 
wooden  balks,  railway  carriages,  wagons,  trucks,  heavy  chattels,  and 
other  obstructions,  obstntcted^  stopped  tip,  and  closed  the  said  communi" 
cation  and  opening^  and  prevented  and  kept  prevented  the  plaintiff  and 
ike  said  occupiers  of  the  said  wharf  from  using  the  said  branch  for  the 
purposes  aforesaid^  whereby  the  traffic  of  the  said  wharf,  and  the  profits 
to  the  plaintiff  by  way  of  royalty  on  coals  wharfed  there,  and  otherwise, 
had  been  destroyed  and  diminished ;  and  by  means  of  the  defendants' 
said  wrongful  act  and  breaches  of  duty,  and  during  the  same,  the  busi- 
ness of  the  said  wharf  was  permanently  and  irrevocably  transferred  to 
a  wharf  of  th9  defendants^  and  the  tenants  of  the  plaintiff  of  the  said 
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At  Ugh  reftts  had  l&wftdly  detennined  their  terancraSy  m  tbej 
ifOBld  not  but  for  the  sand  wrengfal  conduct  of  the  defeacbuta  hafe 
done ;  and  the  expenaea  to  the  pIsintifF  of  making  the  aaid  wharf,  of 
laying  down  the  aaid  branchy  and  providing  the  aame  with  proper  mesas 
and  appKances  for  the  nae  of  the  aame,  had  been  wholly  lost  to  the 
plaintifl^  and  rendered  unprofitable ;  and  the  plaintiflTa  reversion  in  the 
aaid  wharf  and  land  bad  been  greatly  prgudioed  and  diminiabed  in  ralm: 
CUim  dOO(K. 

The  defendants  pUadedy-^firet,  not  gniltT/^secondly,  as  to  so  mneb 
of  the  declaration  as  charged  an  iojury  to  the  plaintiff  in  respect  of  the 
alleged  possession  of  part  of  the  said  wharf  and  lands,  and  in  respect 
of  the  branch,  junction,  and  commumcation,  and  the  defendants'  rail- 
way being  used  by  the  plaintiff,  that  the  plaintiff  was  not  possessed  of 
the  said  part^  nor  was  he  using  the  said  branch,  junction,  commnniea- 
tion,  and  railway,  as  alleged.     Issue. 

*2911  ^'^^^  cause  was  tried  before  Erie,  C.  J.^  at  the  sittings  in  Lon-» 
-I  don  after  last  Micbaehnas  Tenn,  when  the  following  facts  appeared 
in  evidence :— The  defendant  was  the  owner  of  a  considerable  portbn 
of  land  at  Leicester  through  which  the  defendants'  railway  passed;  and, 
when  the  railway  was  formed,  in  the  year  1839,  he  constructed  a  wharf 
adjoining  it,  and  after  some  negotiation  with  the  Company,  he,  on  the 
14th  of  August  in  that  year,  obtained  permission  to  make  a  siding  froa 
the  railway  to  the  wharf  adjoining  the  Leicester  station.  The  resola- 
tton  for  that  purpose  was  confirmed  at  a  subsequent  meeting  of  the 
Company  on  the  5th  of  December.  The  wharf  and  sicUng  were  used 
by  the  plaintiff  and  his  tenants,  without  interruption,  from  that  time  till 
the  month  of  October,  1857,  for  the  purpose  of  receiving  from  the 
railway  coals  and  other  goods  consigned  to  the  wharf, — ^the  trucks  con- 
taining them  being  brought  by  the  Company's  engines  to  the  mouth  of 
the  siding,  and  thence  propelled  onwards  by  them  to  the  wharf. 

In  1857,  the  Company  constructed  another  wharf  by  the  side  of  the 
railway,  a  considerable  portion  of  which  was  taken  by  their  chairmaB, 
who  carried  on  the  business  of  a  coal  merchant:  and,  with  a  view  to 
the  diversion  of  the  trade  from  the  plaintiff's  wharf  to  their  own,  they 
by  a  notice  of  the  16th  of  June  in  that  year,  intimated  to  the  plaintiff 
that  from  and  after  the  80th  of  September  then  next  they  would  cease 
to  provide  locomotive  power  for  the  conveyance  of  wagons  to  and  from 
the  plaintiff's  wharf.  A  remonstrance  from  the  plaintiff  drew  from  the 
secretary  of  the  Company  the  following  reply:— ^ 

^  Midland  Railway,  Secretary's  Office,  Derby, 

'« August  19th,  1857. 
^  Dear  Sir, — I  am  instructed  to  inform  yon  that  the  directors  have 
MQo-\  this  day  had  your  letter  of  the  SOth  *nlt.  under  their  considera- 
"*  tion,  and  to  call  yomr  attention  to  the  fact  that  it  was  not  nutS 
the  16th  day  of  June  last  that  they  were  made  aware  of  your  ekum  to 
^  right  of  passage  to  the  wharf  in  Campbell  Street,  Leicester,  from  the 
mMn  line  of  the  railway.  The  directors  adhere  to  their  resolatien  cou' 
¥eyed  to  yon  in  my  letter  of  the  16tb  of  June  last,  a»d  decline  to  enter 
upon  a  reference  of  the  matters  proposed  in  your  letter;  and  I  am 
father  instencted  to  inform  you  that  they  will  contest  your  right  to  the 
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priTiltgee  claimed  by  JTOO,  in  the  event  ef  their  bei»g  aseertefl  before 
any  tribnad. 

**  O.  N,  Browne,  Secretary." 
"J.  F.BKLLjEaq." 

In  pursuance  of  this  notice,  on  the  Ist  of  October,  1857,  when  cer- 
tain wagons  la4en  with  coals  for  the  plaintiff's  wharf  arrived  at  the 
liding,  instead  of  detaching  them  from  the  rest  of  the  train  and  sending 
them  down  the  siding  as  before,  the  defendants  caused  them  to  be  carried 
•to  a  siding  or  junction  leading  to  their  own  wharf,  altogether  inaccessi- 
ble to  the  plaintiff,  and  there  left  them. 

Circolars  were  sent  to  the  plaintiff's  tenants  informing  them  that  the 
Company  had  ceased  to  deliver  coals  at  the  plaintiff's  wharf,  and  inti- 
mating to  them  that  they  would  find  ample  accommodation  allotted  te 
them  at  the  Company's  wharf:  and,  in  the  course  of  a  conversation 
which  the  pluntiff  had  upon  the  subject  wi^  the  chairman  of  the  Gom-^ 
pany,  that  gentleman  said :  ^'  That  wharf  shall  never  be  a  wharf  again 
if  I  can  hrip  it."  Instructions  were  also  given  to  the  traffic-manager 
at  the  Leicester  station  not  to  keep  the  junction  leading  to  the  plaintiff's 
wharf  dear,  but  to  keep  it  blocked  up  by  placing  carriages  across  it. 
And  in  December,  1857,  the  defendants  caused  some  wooden  balks  to  be 
driven  into  the  ground,  and  a  stage  to  be  ^erected  across  the  line  r^oge 
of  rails  between  the  plaintiff's  wharf  and  the  railway,  so  as  com-  '- 
pletely  to  obstruct  and  block  up  0he  aiding.  This  obstruction  continued 
until  the  plaintiff  applied  for  and  obtained  an  injunction. 

On  the  1st  of  October,  1857,  a  person  named  Kutt,  who  was  tenant 
ef  part  of  the  plaintiff's  wharf,  went  with  horses  to  convey  the  wagons 
from  the  place  where  the  Company's  eervants  liad  left  them  to  the 
siding  and  so  on  to  the  wharf;  but  he  was  told  by  the  traffic-manager 
that  he  had  <Mrders  to  prevent  him  from  going  na  the  line  for  that  pur- 
pose. 

In  eensequence  of  the  course  of  conduct  pursued  by  the  defendants, 
the  plaintiff's  wharf  became  useless,  and  his  tenants  quitted. 

In  order  to  show  the  damage  he  *had  sustained,  the  plaintiff  proved 
that  a  portion  of  the  wharf  was  held  by  himself;  that  another  portion 
was  let  to  Nutt,  as  tenant  from  year  to  year,  at  a  minimum  rent  of  200L 
a  year,  with  a  royalty  on  all  coals  sold  ;  that  another  portion  was  in 
like  manner  let  to  one  Gould  at  a  minimum  rent  of  180/.  a  year ;  and 
that  he  had  had  an  offer  of  ZOOL  per  annum  &om  one  Harris  for  the 
portion  of  the  wharf  which  remained  in  his  own  hands,  but  the  negotia- 
tion went  off  in  consequence  of  the  impediments  thrown  in  the  plaintiff's 
v*7  by  the  defendants. 

Nutt  eventually  quitted  the  plaintiff 'a  wharf^  and  beeame  tenant  te 
the  defendants.  And  since  the  obstruction  eomplained  of  the  plaintiff 
had  sold  his  wharf. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  on  the  part  of  the 
Pendants,  that,  inasmuch  as  the  plaintiff  was  not  on  the  1st  of  Ootober^ 
1857,  in  a  position  to  exercise  the  right  conferred  upon  him  by  r^ooA 
*the  8tatute,(a)  the  Company  could  not  have  been  guilty  of  any  «-  '^  ^ 

{•)  Th»  WHh  teoCion  of  the  0  A  7  W.  4,  o.  IzzTiiL,  Miaotf  that  ^'bo  iMotnotWe  or  oth«r 
MgiDv  or  other  deeeription  of  motive  power  thftll  at  an j  time  be  broufht  or  be  apon  or  be  UHfk 
OS  the  laid  railwaj  (except  the  loeomotlre  enginea  or  other  eoffiMi.or  motive  power  belongli^ 
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obstruction  of  which  he  coald  complain ;  that,  at  all  erents,  the  pUintif 
could  not  claim  damages  for  the  loss  of  Nutt's  rent ;  and  that,  so  long 
*2951  ^  ^°^^  continued  tenant,  all  the  damages  the  plaintiff  *conld 
-J  sustain  by  the  alleged  obstruction  would  be  the  loss  of  the  royaltj 
upon  the  coals  which  might  have  been  sold  by  Nutt  if  there  had  been  no 
such  obstruction. 

The  Lord  Chief  Justice,  in  leaving  the  case  to  the  jury,  asked  them 
to  say  whether  the  defendants  did  by  an  intentional  obstruction  stop  up 
the  communication  between  their  railway  and  the  plaintiff*s  wharf,  and 
prevent  him  and  his  tenants  from  using  the  same, — warning  them  par- 
ticularly not  to  give  the  plaintiff  any  damages  which  Nutt  would  have 
a  right  to  recover,  but  to  confine  them  to  the  loss  of  royalties  and 
any  diminution  in  the  saleable  value  of  the  wharf  which  might  have 
resulted  from  the  defendants'  wrongful  acts. 

The  jury  found  that  the  defendants  had  intentionally  obstructed  the 
access  to  the  plaintiff's  wharf,  and  returned  a  verdict  for  him  with  10002. 
damages. 

Sir  Fitzroy  Kelly^  Q.  C.,  in  Hilary  Term  last,  pursuant  to  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendants,  or  a  nonsuit,  on  the  grounds, — '^  first,  that  there  ^as  no 
evidence  to  go  to  the  jury  of  the  obstruction  alleged, — secondly,  that 
^nogi  there  was  no  evidence  that  the  ^plaintiff  or  his  tenants  had  ever 
-■  complied  with  the  conditions  prescribed  by  the  Railway  Act«  orever 
was  in  a  condition  to  exercise  the  right  of  running  carriages  or  engines 
along  his  branch  railway  on,  to,  and  from  the  Midland  Railway,  where- 
fore the  acts  of  the  defendants  as  alleged  or  proved  did  not  in  point  of 
law  amount  to  an  obstruction  of  the  plaintiff's  right, — thirdly,  that  there 
was  no  proof  of  any  permanent  obstruction  by  authority  of  the  defend- 
ants which  entitled  the  plaintiff  to  maintain  the  action ;"  or  for  a  new 
trial  ^'  on  the  ground  that  the  plaintiff,  as  reversioner,  was  not  entitled 

to  or  found  and  prorided  bj  th«  said  Company,  or  bj  tnch  person  as  may  be  from  time  to  time 
especially  lioensed  in  that  behalf  by  the  said  Company,  or  which  shall  belong  to  or  be  provided 
by  any  other  railway  Company  acting  by  virtae  of  any  Act  of  Parliament)  whose  road  shall 
communicate  with  the  said  railway,  and  which  shall  usaally  trarel  on  the  road  of  sneh  other 
railway  Company),  mu/cm  (Ac  •ame  fAa^i  ylr«f  Aom  httn  approctd  of  bg  the  taid  Company  ;  aad 
it  shall  be  lawfal  for  the  said  Company,  and  they  are  hereby  required,  within  twentjf'om*  dap 
pftw  notice  gietn  to  them  by  any  perton  detiroiu  of  briuginj  any  nteh  ettyin*  on  fJI«  9aid  roilmayt 
to  eaH9€  their  engineer  or  other  agent  by  them  appointed  in  that  behal/f  to  inepeet  and  examine 
eueh  engine  at  any  place  within  five  miles  of  the  said  railway,  and  report  thereon  to  the  said 
Company ;  and  such  engineer  or  other  agent  shall  and  they  are  hereby  required,  within  ten 
days  after  such  jreport,  to  give  to  the  party  requiring  the  same  a  certificate  stating  whetha 
Buch  engine  is  or  is  not  fit  and  proper  to  be  used  on  the  said  railway,  and  whether  he  approves 
or  disapproves  of  the  same ;  and  it  shall  be  lawful  for  the  said  Company  from  time  to  Uae, 
upon  the  report  of  their  engineer  or  other  agent  in  that  behalf  appointed,  of  any  engine  used 
upon  the  said  railway  being  out  of  repair  or  unfit  to  be  used  upon  the  said  railway,  to  order  the 
same  to  be  taken  off,  or  to  forbid  the  same  to  be  used  upon  the  said  railway ;  and  in  ease  any 
person  shall  bring  or  use  upon  the  said  railway  or  any  part  thereof  any  loeomotive  or  other 
engine  without  having  first  obtained  such  certificate  of  approval  by  the  Company's  engineer  as 
aforesaid,  or  in  case,  after  notice  given  by  the  said  Company,  their  engineer  or  agent,  to  remove 
from  or  not  to  use  upon  the  said  railway,  or  any  part  thereof,  any  engine  disapproved  of  as 
Aforesaid,  and  the  person  to  whom  such  engine  shall  belong  shall  not  forthwith  remove  the 
same,  or  shall  use  any  such  engine  upon  the  said  railway  or  any  part  thereof  without  having 
trst  repaired  the  same  to  the  satisfaction  of  the  said  Company,  and  obtained  such  eertifieate  of 
approval  in  writing  by  the  Company's  engineer  or  agent  as  aforesaid,  every  sneh  person  shall 
ibrfett  and  pay  any  sum  not  exceeding  20/.  for  every  such  offence;  and  the  said  Compasy  are 
hereby  authorised  to  remove  any  such  engine  from  the  said  raUway,  doing  as  little  dasBSfo  t* 
taoh  engine  as  oonvenieaUy  nay  be." 
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to  any  damages  for  any  injury  to  the  tenants,  or  unless  upon  some  per- 
manent obstruction  necessarily  injurious  to  him  as  reversioner,  and  that 
he  was  not  entitled  to  any  damages  in  respeot  of  Gould's  premises,  or 
the  premises  about  to  be  let  to  Harris." 

Luihj  Q.  C,  and  iltrewetherj  now  showed  cause. — The  Company's 
Act  of  incorporation  contains  the  usual  powers  for  adjoining  owners  to 
make  sidings  and  communications  with  the  railway  :{a)  and  that  which 

(a)  The  75th  «eetion  of  the  ComiMiDy's  Aet  of  iDCorporation,  6  A  7  W.  4,  c.  Ixxviii.,  enacts 
"thtt  itflball  be  lawfal  for  the  ownert  or  occupiers  of  any  lands,  mines,  or  minerals  a<yoininf 
or  near  to  the  said  railway,  or  of  any  lands,  mines,  or  minerals  the  product  whereof  such 
owners  or  oeonpiers  may  desire  to  carry  to  or  across  the  said  railway,  and  for  any  person  cnti* 
tied  or  hereafter  to  be  entitled  to  the  use  of  any  private  railway  made  or  hereafter  to  be  made^ 
for  or  which  he  may  be  desirous  of  adapting  to  the  purposes  aforesaid,  and  for  any  other  per- 
son whomsoever,  at  his  own  expense  (except  as  hereinafter  mentioned  in  respect  to  the  bridges, 
risdocts,  tunnels,  or  archways},  to  lay  down  or  extend  either  upon  his  own  lands  or  on  landa 
on  the  sides  thereof  belonging  to  the  said  Company,  or  upon  the  lands  of  any  other  person t 
with  the  eeaseat  of  saeh  other  persons,  any  collateral  or  continuous  branch  from  suoh  respeot-^ 
ive  lands,  mines,  minerals,  or  private  railway,  to  communicate  with  such  Midland  Counties 
Railway,  fur  the  purpose  of  bringing  carriages  upon  or  across  the  same,  and  in  all  cases  where 
loj  existing  private  railway,  being  on  the  same  level  with  the  said  Midland  Counties  Railway, 
now  crosses  or  intersects  the  line  of  the  said  last-mentioned  railway,  the  persons  entitled  to  the 
ISO  of  such  private  railway  shall  be  entitled  and  may  require  to  have  proper  and  convenient 
openings  at  or  as  near  as  may  be  to  the  present  proposed  point  of  intersection  in  the  rails, 
lodges,  or  flanches  of  the  said  Midland  Counties  Railway,  made  and  continued  by  and  st  the 
expense  of  the  said  Company ;  and,  as  to  private  railways  hereafter  to  be  made,  whether  on 
the  same  level  with  tiie  said  Midland  Counties  Railway  or  otherwise,  such  openings,  and  also 
ill  bridges,  viadaets,  tnnnels,  and  arehways,  and  the  approaches  thereto,  which  may  be  neces- 
sary for  conveniently  crossing  the  said  Midland  Counties  Railway,  may  be  required  by  the 
person  entitled  to  the  use  of  such  private  railway  to  be  made,  with  proper  and  convenient  ap- 
proachesy  at  the  Joint  and  equal  expense  of  the  said  Company  and  the '  person  requiring  the 
same,  so  as  to  enable  all  persons  entitled  to  nee  such  respective  private  railways  to  cross  and 
eonmnnieate  with  the  said  Midland  Counties  Railway ;  and  it  shall  be  lawful  for  the  said  per- 
sons entitled  to  the  use  of  such  respective  private  railways  to  cross  the  said  Midland  Counties 
Railway,  and  thenoe  to  proceed  along  any  oontinuation  of  such  private  railway,  or  to  form  a 
janctien  with  the  said  Midland  Counties  Railway,  for  the  purpose  of  conveying  and  carrying, 
snd  to  convey  and  carry,  on,  to,  from,  across,  or  along  the  same,  or  any  part  thereof,  the  coal* 
minerali,  or  other  products  brought  along  any  of  the  said  respective  private  railways,  and  in 
like  Banner  to  convey  and  carry  any  such  coal,  minerals,  or  other  products  from  the  said  Mid- 
land Counties  Railway  into  and  along  such  respective  private  railways ;  but  all  the  oponingt 
and  eommnnications,  bridges,  viaducts,  tunnels,  and  archways  so  to  be  made  into,  over,  or 
under  the  said  Midland  Counties  Railway  for  the  purposes  aforesaid,  shall  be  so  made  at  such 
places  ts  may,  so  far  as  shall  be  practicable,  be  most  convenient  to  all  the  parties  interested, 
and  as  may  least  interfere  with  the  passage  along  the  said  railway,  and  so  as  not  to  endanger 
the  safoty  of  persons  using  or  traveUing  upon  tho  said  railway ;  and  the  said  Company  shall  not 
receive  any  rate  or  toll  or  sum  for  the  passing  of  any  goods  or  other  things  along  such  branch 
so  existing  or  to  be  made  by  any  such  owner  or  occupier  or  person  as  aforesaid,  nor  for  cross- 
ing such  railway :  Provided  always  that  the  said  Company  shall  not  be  bound  to  make  any 
sack  opening  in  any  places  where  they  shall  have  erected,  built,  made,  or  set  up  any  building, 
steam-engine,  works,  machinery,  station,  or  yard,  or  in  any  place  which  they  shall  have  ap- 
propriated or  set  apart  for  any  specific  purpose  with  which  such  communication  would  inter* 
f«re,  nor  upon  any  inclined  plane,  nor  in  any  tunnel;  and,  in  case  any  disagreement  or  difforence 
sbsll  arise  between  any  snch  owners  and  occupiers  or  other  persons  and  the  said  Company  as 
to  the  proper  places  for  making  any  such  opening  as  aforesaid,  then  the  same  shall  bo  left  to 
the  decision  of  any  two  Justioes  of  the  peace  acting  within  their  jurisdiction,  whose  determina- 
tion, and  after  the  examination  of  such  competent  witnesses  as  may  be  produced  before  them, 
•ball  be  binding ;  and  such  Justices  are  hereby  authorised  and  required  to  take  oognisance  of 
tU  sneh  references,  and  to  act  therein  accordingly :  Provided  also  that  the  persons  making  or 
uing  such  branch  railways  to  communicate  with  the  said  main  railway,  shall  be  subject  to  aU 
sveb  by-laws  with  respect  to  traffic  upon  the  said  main  railway  as  shall  be  ft-om  time  to  time 
Blade  by  the  said  Company  or  the  directors  thereof." 

The  7  4  8  Viet  e.  xviii.,  s.  1,  contains  the  following  proviso : — "  Provided,  nevertheless,  th«| 
the  rspealing  of  the  said  Acts  shall  not  annul  or  in  any  wise  prejudice  or  affect  any  purohaat^ 
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*2971  ^^  ^complained  of  here,  is,  the  obstraction  of  the  plmintifiTB  en* 

-I  joyment  of  the  siding  so  made.  It  is  now  said  that  the  plaintiff 
was  not  obstrncted  in  the  exercise  of  his  right,  because  be  was  not  in  a 
position  to  carry  coals  along  the  defendants  railway.  There  was,  bow* 
*2981  ^^^'  *abnndant  evidence  of  obstruction.     [Erle,  C.  J. — The 

^  jury  found  that  the  defendants  did  prevent  the  plainti£f*s  access 
to  the  wharf,  by  intentionally  placing  an  obstruction  across  the  sidbg. 
Sir  F.  Kelly. — That  which  the  plaintiff  calls  an  obstruction  is  no  more 
*2991   *^^^^  ^  tb.et%  cesser,  on  notice,  to  carry  coals  for  him  along  their 

^  line.  He  never  gave  the  Company  notice  of  his  intention  to 
provide  engines,  or  called  upon  them  to  inspect  and  approve  thereof; 
consequently  he  never  was  in  a  condition  to  be  obstructed  in  the  enjoy- 
*8001  ^^^^  ^^  ^°y  right  which  he  was  entitled  to  ^exercise.]    That 

^  never  was  matter  of  controversy  between  the  parties :  the  whole 
course  of  conduct  by  the  Company  was  a  distinct  repudiation  of  his  right 
to  use  the  railway  at  all.  Then,  as  to  the  damages,  the  plaintiff  wis 
clearly  entitled  to  be  compensated  for  the  loss  of  royalties  which  he 
would  but  for  the  unlawful  acts  of  the  Company  have  received  from 
Nutt  and  from  Gould,  and  for  the  loss  he  sustained  through  the  nego- 
tiation with  Harris  going  off,  and  also  for  the  diminished  value  of  his 
wharf  in  consequence  of  its  trade  having  been  destroyed.  And  for 
these  the  damages  found  by  the  jury  are  not  excessive. 

Sir  Fitzrojf  Kell^y  Q.  C,  Mellor^  Q.  C,  and  Phipson^  in  support  of 
the  rule. — The  plaintiff  had  no  right  to  call  upon  the  Company  to  carry 
coals  for  him  along  their  line  by  means  of  their  own  locomotive  power 
and  wagons  to  the  siding,  or  to  carry  back  the  empty  trucks  from  the 
aiding  to  the  colliery ;  nor  had  he  any  right  to  call  upon  them  to  stop 
their  trains  at  the  siding  for  the  purpose  of  delivering  coals  at  his  wharf. 
The  only  right  the  plaintiff  had,  was,  to  use  the  railway  with  the  siding 
for  the  conveyance  of  his  own  wagons  by  means  of  his  own  locomotive 
power,  on  payment  of  proper  tolls,  and  subject  to  arrangement  with  the 
Company.  If  they  refused  to  allow  him  so  to  use  their  line,  they  would 
render  themselves  liable  either  to  an  action  «t  law  or  to  proceedings  in 
equity.     The  language  of  the  75th  section  of  the  6  &  7  W.  4,  c.  Ixxviii. 

talfty  eoBTVyanoa,  gnmi,  eontrmet)  wwaiitj,  act,  mttleri  or  tbinf  wbatsoerer  beretofon  nwk^ 
done,  committed,  or  institnt«d  under  or  by  virtue  or  in  pursuance  of  tbe  eaid  repealed  Acts,  or 
any  of  ihem ;  but  aU  sucb  purcbases,  sales,  couTeyanoes,  grants,  contracts,  securities,  sets, 
matters,  and  tbings  sfaaU  be  and  tbe  same  are  bereby  declared  to  be  as  good,  Tidid,  and  effectual, 
to  all  intents  and  purposes  wbatsoerer,  as  if  tbe  said  Acts  were  not  repealed :  Provided  slso» 
tbat  notbing  berein  contained  sball  extend  in  any  way  to  defeat,  affect,  or  prejudice  any  rigbts, 
pririleges,  litMrties,  powers,  easements,  accommodations,  or  exemptions  wbicb  under  or  by 
Tirtne  of  tbe  said  recited  Acts,  or  any  of  tbem,  are  giren,  granted,  continued,  or  rcserred  to  or 
for  tbe  benefit  of  any  persons  or  corporations  wbose  estates,  properties,  or  interests  are,  bsre 
l»een,  or  may  be  in  any  wise  affected  in  or  by  tbe  making  or  maintaining  or  otberwise  on  aecoeol 
of  tbe  railways,  brancbes,  and  worics  by  tbe  same  Acts  respectirely  antboriied  to  be  made  sad 
maintained,  Ac. :  Prorided  also,  that  notbing  berein  contained  sball  extend  to  affect  or  pr^ndiee 
In  any  respect  the  rights  of  owners  and  occupiers  of  lands,  mines,  and  minerals,  and  other 
works,  in  and  to  any  private  branch  railways  or  other  communications  with  the  said  railway 
or  any  of  them,  whether  made  in  pursnanee  of  the  powers  and  provisions  contained  in  tbe  ssid 
■everai  recited  Acts  or  any  of  them,  or  with  the  consent  of  owners  and  occupien  of  lands;  Wl 
that  such  several  owners  and  occupiers  of  lands,  mines,  and  minerals  shall  have,  use,  and  eiyoy 
the  same  rights  and  privileges  in  refcpect  of  such  private  branch  railways  and  oommunicatioes 
as  immediately  before  the  passing  of  this  Act  they  were  respectively  entitled  to  have,  use,  ssd 
«i^oy  under  or  by  Tirtne  of  the  said  recited  Acts  or  any  of  them,  and  as  fully  and  effectnstiy 
In  aU  respects  as  if  the  same  had  not  been  hereby  repealed." 
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(ante,  296^  n.)  is  express.  And  this  k  not  a  point  first  stM'ted  npon  tint 
pl&mtiff  at  the  trial :  he  had  doe  notice  of  it  by  the  secretary's  letter  of 
tiM  16th  of  June,  1857.  The  whole  of  the  evidence  negatives  the 
aiiegation  an  the  declaration.  The  Company  could  not  be  guilty  of  an 
obstmction  of  the  plaintifif's  right,  until  he  had  placed  himself  in  a  posi- 
tioB  to  *ezer€i8e  some  right.  The  hasty  and  ill-advised  ezpres-  r^rOA-f 
non  of  the  chairman  is  not  to  prejudice  the  rights  of  the  share-  ^ 
holders.  [Willes,  J. — It  must  be  borne  in  mind  that  the  Company  in 
the  proceedings  before  Vice-Chancellor  Wood,  and  again  before  the 
Lords  Justices,  denied  the  plaintifi'^s  right  to  have  the  siding.]  They 
denied  the  plaintiff's  right  to  insist  upon  their  carrying  coals  for  himt 
The  damages  are  clearly  assessed  upon  an  erroneous  principle.  There 
is  nothing  in  the  declaration,  or  in  the  evidence,  which  could  have  been 
attended  with  damage  to  the  plaintiff,  except  the  refusal  on  one  occasion 
to  detach  a  few  trucks  from  the  train  at  the  plaintiff's  siding;  and  that 
was  a  damage  to  the  tenant  Nutt,  and  not  to  the  plaintiff.  There  is  no 
pretence  for  saying  that  the  plaintiff  has  been  deprived  of  any  rent  or 
royalties  by  any  act  of  the  defendants.  Nutt  and  Gould  held  as  tenants 
from  year  to  year,  and  could  only  determine  their  tenancies  by  a  regular 
notice  to  quit.  There  was  nothing  to  show  that  the  plaintiff  could  not 
now  recover  his  rent.  As  to  each  of  these,  the  jury  have  given  fourteeik 
months'  rents  and  royalties.  There  was  no  evidence  that  Gould  had  a 
single  ton  of  coals  to  send  by  the  railway ;  there  could  therefore  be  no 
obstruction  to  any  right  of  his.  As  little  pretence  is  there  for  the  540L 
awarded  for  the  loss  of  the  bargain  with  Harris.(a)  To  entitle  a  rever- 
sioner to  maintain  an  action  for  a  nuisance  or  obstruction  to  his  tenants^ 
the  thing  done  must  be  of  a  permanent  character:  Baxter  v.  Taylor,  4 
B.  k  Ad.  72  (E.  C.  L.  R.  vol.  22),  1  N.  4  M.  11  <E.  C.  L.  R.  vol.  28); 
MaaQford  v.  The  Oxford,  Worcester,  and  Wolverhampton  Railway  Gon^- 
pany,  1  Hnrkt.  &  N.  84  ;t  Simpson  v.  ^Savage,  1  G.  6.  N.  8.  r^icQQo 
347  (£.  C^  L.  R.  vol.  87).  Here,  the  carriages  are  movable^  ^ 
[WiLLK,  J. — A  fire  will  go  out  if  it  be  not  fed  with  fuel ;  but  the  ear- 
xiagea  will  not  roll  themselves  away.  But  for  the  interference  of  the 
Coart  of  Chancery  here,  the  obstruction  would  have  been  permanent 
eaoogh.]    It  is  submitted  that  the  action  is  altogether  misconoeiv^d. 

£rlE)  C.  J. — I  think  this  rule  should  be  discharged.  The  action  is 
brought  by  Mr.  Bell,  the  proprietor  of  a  wharf  adjoining  the  defendants- 
railway,  who  clearly  was  entitled  under  the  Company's  Act  of  Parlia- 
mtnt  to  a  right  of  passage  from  their  railway  to  his  siding.  The  cause 
of  action  is,  that  that  right  was  obstructed.  The  alleged  obstruction 
began  on  the  1st  of  October,  1857,  and  consisted  of  the  placing  car- 
riages oa  the  line  of  rails  opposite  to  and  across  the  communication  mih 
hia  wharf.  These  carriages  of  course  were  movable,  but  they  were  per- 
manently kept  diere  for  a  long  time,  and  for  at  least  ten  days  constituted 
what  may  be  called  a  permanent  obstruction :  and  it  was  calculated  and 
intended  by  the  Company  to  be  permanent,  and  to  entirely  destroy  the 
conmnnioation,  and  was  only  removed  upon  the  interference  of  the 
Court  of  Chancery.  The  Company  denied  the  plaintiff's  right  to  have 
access  to  his  wharf  by  means  of  the  railway,  and  the  acts  of  the  Com- 

(<i)  It  wu  mttamed  that  the  damftg«fl  weire  made  up  thus, — 320/.  Tor  losi  of  fourteen  months' 
not  u>d  rojaltiea  whioh  would  have  been  reoeiTed  from  Nutt,  140/.  for  the  like  fh>m  Qoald, 
■ad  M0(.  for  tlia  Ioh  of  KarrU'i  bargaia. 


802  BELL  V.  MIDLAND  RAILWAY  CO.    E.  T.  1861. 

{^any  were  intended  to  prevent  him  from  exercising  that  right.  The 
anguage  of  Mr.  Ellia,  the  chairman,  was  also  evidence  to  show  that  it 
was  intended  to  be  a  permanent  obstruction.  The  conduct  of  the  traffic- 
manager,  who  was  acting  under  instructions  from  the  Company,  showed 
the  same  intention,  and  that  he  had  orders  to  prevent  the  commaaica- 
tion.  The  way  in  which  the  remonstrance  of  the  plaintiff's  attorney 
was  met  leads  to  the  same  conclusion.  There  was  abundant  evidence 
^A^n-i  that  the  Company  intended  to  ^prevent  the  plaintiff  from  using 

-'  the  communication  between  their  railway  and  his  wharf:  and  the 
jury  upon  this  evidence  have  found,  and  rightly  found,  that  the  obstruc- 
tion was  intentional.  The  great  argument  for  the  defendants  upon  this 
part  of  the  case,  was,  that  the  plaintiff  was  not  in  a  position  to  be  ob- 
structed, inasmuch  as  he  did  not  present  himself  to  claim  the  right  he 
was  by  the  Act  of  Parliament  entitled  to  exercise.  But,  after  the  inti- 
mation which  the  plaintiff  and  his  tenant  Nutt  had  received,  it  would 
have  been  an  entirely  nugatory  act  to  come  with  wagons  and  ask  to  be 
allowed  to  pass  on  to  the  siding.  They  had  been  told  by  the  Company's 
servants  that  they  would  not  be  permitted  to  pass.  Was  that  a  cause 
of  action  to  a  person  situated  like  this  plaintiff,  having  a  valuable  wharf, 
part  of  which  was  let  to  two  separate  tenants,  and  other  part  in  bis  own 
hands,  and  yielding  him  a  large  profit  if  unobstructed  ?  It  is  contended 
that  the  action  will  not  lie,  partly  because  the  obstruction  was  not  of  a 
sufiSciently  permanent  character,  and  partly  because  the  wharf  was  in 
the  possession  of  tenants.  The  letting,  however,  was  subject  to  a  roy- 
alty ;  and,  though  a  minimum  royalty  was  stipulated  for  in  each  case, 
still  the  plaintiff  had  an  interest  in  the  increase  of  the  royalty.  As  far, 
therefore,  as  the  tenants  Nutt  and  Gould  were  concerned,  the  plaintiff 
had  a  present  interest;  and,  as  far  as  concerned  the  rest  of  the  wharf, 
the  plaintiff  would  but  for  the  wrongful  act  of  the  defendants,  have 
derived  a  further  interest  to  the  extent  of  800Z.  per  annum  from  it 
Consequently,  as  to  both,  the  plaintiff  sustained  a  direct  and  immediate 
injury,  for  which  he  was  entitled  to  maintain  an  action.  The  action 
was  not  founded  upon  the  Company's  omission  to  stop  their  trains  or  to 
supply  engine-power  for  the  plaintiff's  accommodation.  The  plaintiff 
*3041   ^^^^®^  the  Company  to  deal  with  him  as  with  '''other  persons: 

-■  but,  failing  that,  he  consulted  his  legal  advisers,  and  was  advised 
•by  them  that  he  had  a  remedy  at  law  against  the  Company  for  the 
wrongful  obstruction ;  and  he  has  proved  that  "wrong  to  the  satisfaction 
of  the  jury.  Then  it  is  said  that  the  damages  were  too  large;  and 
that  Nutt  and  Gould,  being  tenants  from  year  to  year,  were  bound  to 
pay  their  rent  to  the  plaintiff,  and  so  he  sustained  no  loss  in  Uiat 
respect.  Nothing  of  that  sort  was  proved  at  the  trial.  All  that  ap- 
peared was,  that,  finding  they  could  get  no  coals  brought  to  the  wharf, 
the  tenants  quitted.  And,  looking  at  the  conduct  of  the  Company, 
who  set  up  a  wharf  of  their  own,  and,  careless  whether  they  were  doing 
right  or  wron^,  prevented  all  access  to  the  plaintiff's  wharf,  for  the 
purpose  of  extinguishing  his  trade  and  advancing  their  own  profit,  it  is 
impossible  to  say  the  plaintiff  was  not  entitled  to  ample  compensation. 
To  say  that,  under  these  circumstances,  10002.  was  not  very  temperate 
damages,  seems  to  me  to  be  a  very  bold  proposition  on  the  part  of  the 
Company. 
WiLLBSy  J. — I  am  of  the  same  opinion.    The  substance  of  the  esse 
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18  this : — The  plaintiff,  nnder  the  75th  section  of  the  Company's  Act(a)  and 
the  76th  section  of  the  Railways  Clauses  Consolidation  Act,  8  &  9  Viet.  c. 
20,  had  the  benefit  of  a  siding  communicating  with  the  defendants'  rail- 
vsy  adjoining  a  wharf,  a  portion  of  which  he  had  let  out  to  tenants, 
and  for  other  portion  of  which  he  was  desirous  of  getting  a  tenant,  at 
a  rent  which  would  necessarily  be  much  enhanced  by  the  convenience 
of  the  siding.     He  had  as  much  right  to  the  use  of  that  siding  for  the 
coDvenience  of  his  wharf  as  the  railway  company  themselves  had  to  the 
lue  of  any  portion  of  their  ^railway.     If  the  parties  had  stood  r^oQc 
upon  their  strict  rights  at  the  outset,  the  plaintiff's  strict  right  ^ 
iroald  have  been  to  have  the  use  of  the  railway  by  means  of  his  own 
engine  and  wagons,  subject  to  the  approval  of  the  Company  in  the  way 
pointed  out  by  the  200th  section  of  the  Company's  Act.(6)    By  arrange* 
ment,  however,  the  Company  did  that  which  was  found  to  be  the  moat 
convenient ;  they  supplied  the  locomotive  power  themselves,  and  brooght 
the  coals  to  the  junction,  and  thence  on  to  the  siding  of  the  plaintiff. 
This  was  the  course  of  dealing  down  to  the  time  of  the  quarrel  between 
the  parties  in  1857.    The  cesser  arose,  not  from  any  default  on  the  part 
of  the  plaintiff  or  his  tenants,  but  from  this, — The  Company,  having 
constructed  a  wharf  of  their  oWn,  were  desirous  of  withdrawing  the 
bosiness  from  the  plaintiff's  wharf  and  diverting  it  to  their  own.     That 
object  they  attempted  to  carry  into  effect  in  three  ways, — first,  by 
ceasing  to  give  the  impulse  to  the  plaintiff's  wagons  so  as  to  send  them 
on  to  the  siding, — secondly,  by  discontinuing  the  practice  of  stopping 
the  wagons  at  the  junction, — thirdly  (and  on  this  the  whole  question  at 
the  trial  appeared  to  depend),  by  placing  an  obstruction  on  the  siding, 
80  as  to  block  up  the  mouth,  which  obstruction  was  to  remain  and  did 
remain  there  permanently :  and  this  they  did  for  the  avowed  purpose 
and  with  the  avowed  intention  of  preventing  the  plaintiff  and  his  tenanta 
from  using  the  siding  at  all.     It  has  been  said  that  the  Company  are 
not  bound  by  what  the  chairman  said.     That  may  be.     But  I  have 
looked  at  the  reports  of  the  proceedings  before  Vice-Chancellor  Wood 
in  November,  1858,  and  before  the  Lords  Justices  on  appeal  in  February, 
18d9,(r)  and  I  find  that  on  both  occasions  the  Company  strenuously 
contended  that  the  ^plaintiff  had  no  right  to  have  the  siding  con-  r*QAg 
tinued  against  their  will,  and  that  they  were  justified  in  causing  ■- 
the  obstruction.     Having  read  that,  I  must  confess  I  felt  not  a  little 
astonishment  that  the  Company  should  have  instructed  their  counsel  to 
deny  that  they  ever  had  any  intention  to  obstruct  or  to  contest  the 
plaintiff's  right.     That  is  an  entire  misrepresentation:  the  Company 
did,  ia  respect  of  that  third  matter,  all  they  could  to  obstruct  the  plain- 
tiff, and  to  prevent  him  from  using  the  siding.     Here,  then,  wo  have  a 
private  right  analogous  to  a  right  of  way,  and  an  obstruction  placed 
thereon  avowedly  for  the  purpose  of  preventing  the  exercise  of  that 
right    It  is  said  that  no  action  will  lie  for  that  obstruction  at  the  suit 
of  the  reversioner,  first,  because  he  was  not  in  a  condition  to  exercise 
his  right  until  he  had  an  engine  on  the  line  approved  b^  the  Company's 
engineer,  and  secondly,  because  he  had  sustained  no  injury,  inasmuch 
as  he  did  not  tender  any  wagons  to  be  passed  on  to  the  siding.    That 

(a)  AnU,  p.  296. 
(ft)  Aotd,  p.  294. 
(c)  8m  B«U  V,  The  Midland  Rtilwaj  Componj,  3  Do  Gex  k  J.  678. 
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Heems  to  1>e  blowing  hot  a&d  cold.     The  answer,  however,  is,  that  the 
law  does  not  drive  people  to  do  that  which  is  idle  and  vain, — ^Lex  neni- 
nem  oogit  ad  vana  sen  inntilia  peragenda.     It  would  have  been  useless 
and  an  idle  expense  for  the  plaintiff  to  have  provided  himself  with  loee* 
motive  power,  when  the  Company  were  contesting  his  right  to  have  anj 
siding.     This  is  not  like  a  public  right,  which  must  be  asserted  before 
it  can  be  obstructed.     It  is  a  private  right,  which  eonfessedl j  exists ; 
and  for  the  obstruction  of  it  an  action  may  be  maintained  witfaoat 
showing  an  actual  injury  sustained.     Next,  it  is  said  tiiat  the  plaintiff 
cannot  maintain  this  action,  because  he  has  only  a  reveraionary  right. 
But,  as  to  a  portion  of  the  premises,  at  least,  he  was  not  a  revereioiier: 
it  was  in  his  hands  unlet.     Besides,  there  is  this  further  answer,  viz., 
that  it  is  not  necessary  that  there  should  be  a  permanent  obstmction  of 
^oAiT-i  the  right  *(rf  way,  in  order  to  give  the  reversioner  a  right  of 
-■  action :  it  is  enough  if  the  act  is  calculated  to  abridge  or  inter* 
fere  with  the  estate  of  the  reversioner.     In  Kidgill  v.  Moore,  9  C.  B. 
864  (E.  C.  L.  R.  vol.  67),  locking  a  gate  across  a  way,  was  held  to  be 
a  sufficient  obstruction  to  give  the  reversioner  a  right  of  action.    It  ii 
enough  if  for  all  substantial  purposes  the  obstruction  is  of  a  permanent 
character.     Here,  there  was  abundant  evidence  for  the  jury  that  the 
obstruction  was  permanent.    It  has  been  further  said  that  it  is  no  ground 
of  action  that  the  act  done  has  deprived  the  plaintiff  of  tenants.    I  will 
in  answer  to  that  only  refer  to  Comyns*s  Digest,  Action  won  the  Com 
for  Disturbance  (A.  6),  where  it  is  said  that  an  action  will  lie  at  the  sait 
of  the  lord,  if  ^^  his  tenants  are  impoverished  by  distresses  to  cosie  to 
another  Court;"  and  to  Comyns*s  Digest,  Action  upon  the  Oaoe  for 
Misfeaeance  (A.  6),  where  it  is  said  that  an  action  will  lie  if  a  maa 
**  threaten  the  tenants  of  another,  whereby  they  depart  from  their 
lenures,"  or  ^^  If  he  threaten  the  workmen  and  cuatomers  that  come  to 
his  stone-pit,  whereby  he  loses  the  profit  of  it."     There  remains  now 
enlj  one  question,  viz.,  as  to  the  amount  of  damages.    I  must«ay  thst^ 
if  ever  there  whs  «  case  in  which  the  jury  were  warranted  in  awarding 
damages  of  an  exemplary  character,  this  is  that  case.     The  defendanti 
iiave  comnutted  a  grievous  wrong  with  a  high  hand,  and  in  plain  violas 
tion  of  an  Act  of  Parliament ;  and  persisted  in  it  for  the  purpose  of 
destroying  the  plaintiff's  business  and  securing  gain  to  themselves.    If 
it  were  necessary  to  oite  any  authority  for  suiSi  a  position,  it  will  be 
found  in  the  case  of  £mblen  v.  Myers,  6  Hurlst.  k  N.  54,t  which  I  dts 
only  for  illustration. 

ByItES,  J. — I  am  of  the  same  opinion.  As  to  the  points  reserved,  I 
*3081  ^^^^'y  ^^^  ^ith  what  has  fallen  *from  my  Lord  and  my  Broker 
-I  Willes,  ai^  I  have  nothing  to  add.  With  regard  to  the  damages, 
[  do  not  understand  that  there  is  any  complaint  as  to  the  way  in  which 
that  part  of  the  case  was  lef^  to  the  jury.  If  the  plaintiff  had  been  a 
mere  reversioner,  receiving  a  pecuniary  rent  in  the  ordinary  way,  I 
should  have  desired  time  to  consider.  But  it  appeared  that  he  vss 
iiimself  in  occupation  of  part  of  the  wharf,  and  that  be  received  a  royalty 
on  the  rest.  He  therefore  sustained  not  merely  a  postponed  injury,  but 
a  present  pecuniary  damage,  which  takes  this  case  oot  of  the  authorities 
relied  on  by  Mr.  Phipson,  I  agree  also  with  my  Brother  Willes,  that, 
where  a  wrongful  act  is  accompanied  by  words  of  contumely  and  abuse, 
the  jury  are  warranted  in  taking  that  into  their  sonsiderationi  and 
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gifsng  retribatory  damages.    For  these  reasons,  I  eonewr  i&  thinking 
tint  there  is  no  ground  for  disturbing  the  verdict. 

Rule  discharged. 


JAMES  COPLESTON  TOWNSEND,  Appellant;  WILLIAM  READ, 

Respondent.     May  11. 

A  nftissi  by  jiuticM  to  make  an  order  for  the  diaallowanoe  of  a  particolar  item  in  the  awonnti 
of  a  inrrejor  of  highways,  ia  ground  for  an  appeal  under  the  20  k  21  Vict.  o.  43. 

The  111th  section  of  the  General  Ilightray  Act  (5  A  6  W.  4,  c.  50)  enacts,  that,  if  the  inhabit^ 
uti  of  any  parish  shall  agree  at  a  restry  to  defend  any  indictment  fonnd  against  any  such 
parish,  or  to  appeal  against  any  order  made  by  or  proceeding  of  any  justice  in  the  ezecntieii 
of  any  of  the  powen  giTon  by  the  Act,  or  to  defend  any  appeal,  it  shall  be  lawftJ  for  the  sur- 
veyor of  such  parish  to  charge  in  his  account  the  reasonable  expenses  incurred  in  defending 
nch  prosecution,  or  prosecuting  or  defending  such  appeal,  after  the  same  shall  hare  been 
agreed  to  by  aneh  inhabitants  at  a  restry  or  publio  meeting  as  aforesaid  and  allowed  by  two 
jastiees ;  which  expenses,  when  so  agned  to  or  allowed,  shall  be  paid  by  such  parish,  Ac.  :•— 

Held,~reganl  being  had  to  the  provision  in  the  former  Aot»  13  6.  3,  c.  78,  s.  66, — that  "  and" 
in  s.  Ill  of  the  5  A  6  W.  4,  c.  50,  is  to  be  read  '<or,"  and  consequently  that  the  surveyor  was 
entitled  to  charge  such  expenses  after  they  had  either  been  agreed  to  at  a  vestry  or  allowed 
by  two  justices.  a 

Q*Qr*,  whether  the  allowance  of  the  surveyor's  accounts  by  the  justices  in  special  sessions 
ander  the  44th  section  of  the  &  A  0  W.  4,  c  50,  is  a  sufficient  allowance  by  two  justices  withia 
the  meaning  of  s.  Ill  ? 

This  was  a  case  stated  by  jostices  for  the  opinion  of  this  Court, 
pursuant  to  the  statute  20  k  21  Vict.  c.  43. 

The  respondent  had  been  for  many  years  past  appointed,  mider  the 
5  &  6  W.  4,  e.  50,  as  a  salaried  sorveyor  of  highways  for  the  parish  of 
Swindon,  ki  the  county  of  Wilts.  On  the  2dth  of  March,  1859,  the 
respondent  was  by  the  inhabitants  of  the  said  parish  again  elected,  and 
he  was  dnly  appointed  as  such  surveyor. 

*0n  the  29th  of  March,  1860,  the  respondent,  as  such  surveyor,  r^tonq 
fiktde  up  and  signed  his  accounts  for  the  past  year,  and  laid  them  ^ 
before  the  parishioners  in  vestry  assembled;  and  afterwards,  on  the 
same  day,  it  being  a  special  sessions  for  the  purposes  of  the  highways 
for  the  petty-sessions  division  of  Swindon,  in  which  the  said  parish  of 
Swindon  is  situate,  the  respondent  laid  the  same  accounts  before  two 
justices,  and  thereat,  at  the  time  of  the  verification  of  such  accounts, 
the  appellant,  being  a  person  chargeable  to  the  highway-rate  of  the 
•iid  paorish,  made  his  complaint  to  the  justices  against  the  surveyor,  and 
they  heard  such  complaint,  and  examined  the  respondent  on  oath. 

The  appellant  objected  to  sundry  items  in  the  respondent's  account, 
'  sad  amongst  them  were  the  sums  of  162.  and  105/.  12s.  id.  The  justices, 
setmg  under  the  5  &  6  W.  4,  c.  50,  s.  44,  heard  the  complaint  of  the 
ippetlaat,  and  examined  the  respondent  on  oath :  and  upon  such  exam- 
isatioa  they  disallowed  the  15Z«,  but,  as  regarded  the  1052.  12s.  2(2.,  il 
sppeared  to  have  been  incurred  by  the  respondent  as  such  surveyor  in 
Uw  proceedings  under  the  sanction  of  the  inhabitants  of  the  parish  of 
Swindoo  in  vestry  assembled,  and  the  bill  of  the  solicitor  for  the 
respondeat  by  which  the  said  sum  of  1052.  12s.  2e2.  was  incurred, 
was  duly  taxed  by  the  clerk  of  the  peace  of  the  eonnty  of  Wilts  at  thai 
earn. 
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The  appellant  oontended  before  the  justices,  that,  under  the  5  ft  $ 
W.  4,  c.  50,  8.  Ill,  the  respondent  was  only  entitled  to  have  charged 
that  sum  of  1052.  12«.  2d.  in  his  account,  after  the  same  should  have 
been  agreed  to  by  the  inhabitants  at  a  vestry,  and  allowed  by  two  justices 
of  the  peace  within  the  division. 

*3101  ^^^  justices,  having  duly  considered  the  whole  of  *the  circvm- 
-J  stances,  saw  no  reason  for  disallowing  that  sum ;  and  they  made 
no  order  respecting  it.  The  accounts  were  verified  and  signed;  and 
the  justices  signed  at  the  foot  of  such  accounts  the  following  verifica- 
tion : — 

"Wilts,  to  wit.  The  within  and  foregoing  account  was  verified 
before  A.  B.  and  C.  D.,  Esqs.,  two  of  Her  Majesty's  justices  of  the 
peace  for  the  county  of  Wilts,  at  a  special  sessions  for  the  highways  in 
and  for  the  division  of  Swindon,  at  Swindon,  in  the  said  county,  holden 
on  the  29th  of  March  last,  and  thence  continued  by  adjournment  from 
time  to  time  until  this  day :  and  we  the  said  above-named  justices  present 
at  the  said  special  sessions,  and  also  the  same  and  majority  of  justices 
now  present  at  the  adjournment  thereof,  and  complaint  having  been  then 
and  now  at  the  time  of  such  verification  made  to  us  by  J.  C.  Townsend, 
an  inhabitant  of  Swindon,  against  such  account,  and  having  heard  such 
complaint,  and  examined  William  Read,  the  surveyor,  on  oath,  and 
having  taken  the  whole  of  such  complaint  and  objections  to  such  account 
made  by  the  said  J.  C.  Townsend  into  consideration,  do  order  that  the 
said  sum  of  15L  for  law  charges  of  H.  Kinneir,  a  solicitor,  as  per  bill, 
be  disallowed  and  be  struck  out  of  such  account,  leaving  a  balance  of 
107{.  ISa.  2d,  due  to  the  said  surveyor." 

The  appellant  contended  that  the  justices  were  wrong  in  point  of  law, 
inasmuch  as  the  said  sum  of  1052.  12a.  2d.  having  been  objected  to  bj 
him  as  an  illegal  payment  made  by  the  respondent  out  of  the  high* 
way-rates  of  the  parish,  as  such  surveyor,  the  justices  should,  upon  the 
verification  of  such  accounts,  have  made  an  order  that  that  specific  sam 
should  have  been  allowed,  as  the  appellant  alleged  he  might  have  then 
*3111  ^'^^°^®^  ^  right  of  appeal  against  such  allowance  *a8  an  order 
-■  made  by  justices.  Whereupon  the  appellant  asked  the  opinion 
of  the  Court, — 

'^  1.  Whether,  under  the  circumstances  stated,  the  sum  of  1052. 12i. 
2d.  ought  to  have  been  allowed  or  disallowed  by  the  justices : 

"  2.  Whether, — if  the  Court  should  be  of  opinion  that  the  said  sum 
of  1052.  12a.  2d.  ought  to  have  been  allowed, — the  aforesaid  verification 
of  such  surveyor's  account  by  the  justices  made  was  a  good  and  sufficient 
order  and  allowance  for  that  purpose." 

Macnamaray  for  the  appellant. — The  question  in  this  case  turns  upon 
the  construction  to  be  put  upon  the  44th  and  111th  sections  of  the  Ge- 
neral Highway  Act,  5  &  6  W.  4,  c.  50.  The  44  th  section 'enacts,  that, 
*'  within  fourteen  days  after  the  election  or  appointment  of  surveyor  as 
therein  directed,  the  accounts  as  aforesaid  made  in  writing,  and  signed 
by  the  surveyor,  district  surveyor,  or  assistant  surveyor  for  the  year 
preceding,  of  all  moneys  received  and  disbursed  by  virtue  of  this  Act, 
ending  on  the  day  of  the  election  or  appointment  of  surveyor,  shall  be 
made  up,  balanced,  and  laid  before  the  parishioners  in  vestry  assembled^ 
who  may,  if  they  think  fit,  order  an  abstract  thereof  to  be  printed  and 
published ;  and  within  one  calendar  month  after  the  election  or  appoint- 
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nent  of  surveyor  as  herein  directed,  the  said  accounts  shall  be  signed 
by  the  surveyor,  district  surveyor,  or  assistant  surveyor  for  the  year 
preceding;  and  laid  before  the  justices  of  the  peace  at  a  special  sessions 
for  the  highways  holden  at  the  place  nearest  to  the  parish  or  district 
for  which  such  surveyor  shall  have  been  appointed ;  and  such  justices 
»e  hereby  authorized  and  required  to  examine  him  as  to  the  truth  of 
the  said  accounts  or  of  any  charge  contained  therein  :  Provided  always, 
that,  if  any  person  chargeable  to  the  rate  authorized  to  be  '''made  r^roi  o 
by  this  Act  has  any  complaint  against  such  accounts,  or  the  ap-  ■- 
plication  of  the  moneys  received  by  the  said  surveyor,  it  shall  be  lawful  * 
for  any  such  inhabitant  to  make  his  complaint  thereof  to  such  justices 
at  the  time  of  the  verification  of  such  accounts  as  aforesaid,  and  the 
said  justices  are  hereby  required  to  hear  such  complaint,  and,  if  they 
shall  think  fit,  to  examine  such  surveyor  upon  oath,  and  to  make  such 
order  thereon  as  to  them  shall  seem  meet."  And  s.  Ill  enacts,  ''that, 
if  the  inhabitants  of  any  parish  shall  agree  at  a  vestry  to  defend  any 
indictment  found  against  any  such  parish,  or  to  appeal  against  any  order 
made  by  or  proceeding  of  any  justice  of  the  peace  in  the  execution  of 
the  powers  given  by  this  Act,  or  to  defend  any  appeal,  it  shall  and  may 
be  lawful  for  the  surveyor  of  such  parish  to  charge  in  his  account  the 
reasonable  expenses  incurred  in  defending  such  prosecution,  or  prose- 
cuting or  defending  such  appeal,  after  the  same  shall  have  been  agreed 
to  by  such  inhabitants  at  a  vestry  or  public  meeting  as  aforesaid,  and 
allowed  by  two  justices  of  the  peace  within  the  division  where  such 
highway  shall  be ;  which  expenses,  when  so  agreed  to  or  allowed,  shall 
be  paid  by  such  parish  out  of  the  fines,  forfeitures,  payments,  and  rates 
aothorized  to  be  collected  and  raised  by  virtue  of  this  Act :  Provided, 
nevertheless,  that,  if  the  money  so  collected  and  raised  is  not  sufficient 
to  defray  the  expenses  of  repairing  the  highways  in  the  said  parish,  as 
well  as  of  defending  such  prosecution,  or  prosecuting  or  defending  such 
appeal  as  aforesaid,  the  said  surveyor  is  hereby  authorized  to  make, 
collect,  and  levy  an  additional  rate  in  the  same  manner  as  the  rate  by 
this  Act  is  authorised  to  be  made  for  the  repair  of  the  highway." 
Upon  the  true  construction  of  these  two  sections,  read  together,  the 
earveyor  has  no  right  to  charge  expenses  thus  incurred  in  his  account, 
Qntil  *after  the  incurring  of  them  has  been  agreed  to  by  the  in-  r^roi  o 
habitants  at  a  vestry  and  allowed  by  two  justices.  pSvLES,  J,  ^ 
-y-And  then  the  account  is  to  be  examined  and  allowed  by  other  two 
jQstices  ?]  Yes.  The  case,  however,  as  stated,  does  not  furnish  suffi- 
cient materials  to  enable  the  Court  to  come  to  a  conclusion,  inasmuch 
as  it  does  not  show  that  the  *'  law  proceedings"  were  incurred  within  s. 
Ill :  consequently,  it  must  be  sent  back,  under  the  provision  contained 
in  the  7th  section  of  the  20  and  21  Vict.  c.  48.  [Williams,  J.-- If 
upon  the  argument  we  find  we  are  without  sufficient  materials  to  decide 
the  case,  we  will  send  it  back  for  amendment] 

Phip§onj  contr^  took  a  preliminary  objection,  viz.  that  this  was  not 
a  matter  in  respect  of  which  the  magistrates  could  state  a  case  under 
the  statute.  The  20  k  21  Vict.  c.  43,  recites  that  "  it  is  expedient  that 
provision  should  be  made  for  obtaining  the  opinion  of  a  superior  Court 
on  questions  which  arise  in  the  exercise  of  summary  jurisdiction  by 
justices  of  the  peace:"  and  the  2d  section  enacts,  that,  ^' after  the 
hearing  and  determination  by  a  justice  or  justices  of  the  peace  of  any 
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information  or  conplaiBt  wbicli  be  or  ihej  have  power  to  determiae  ii 
a  summary  uray,  by  any  law  now  in  force  or  hereafter  to  be  made,  either 
party  to  the  proceeding  before  the  said  justice  or  justices,  may,  if  dig* 
satisfied  with  the  said  determination  as  being  erroneous  in  point  of  law, 
apply  in  writing  within  three  days  after  the  same  to  the  said  justice 
or  justicee  to  state  and  sign  a  case  setting  forth  the  facts  and  tkt 
grounds  of  sach  determination,  for  the  opinion  thereon  of  one  of  th« 
superior  Courts  of  law,"  fto.  This  waa  not  a  complaint  which  the  jus- 
tices had  power  to  deeide  in  a  summary  way,  within  the  Aet.  The  Act 
*^141  ^^  nieant  to  apply  to  cases  where  the  justices,  in  the  *exerciM 
-J  of  their  ordinary  common  law  jurisdiction,  have  power  to  hear  snd 
determine,  and  not  to  a  case  like  this,  of  a  special  referenee  as  to  tbe 
allowance  of  the  surveyor's  accounts,  which  is  purely  matter  of  discretion. 
The  105th  section  of  the  Highway  Act  gives  to  any  person  aggrieved 
by  any  rate  made  under  the  Act,  or  by  any  order,  conviction,  judgment, 
or  determination,  or  by  any  matter  or  thing  done  by  the  justices  m 
pursuance  of  the  Act,  an  appeal  to  the  Quarter  Sessions.  In  Tht 
Queen  v.  The  Justices  of  Leicestershire,  8  Ellis  &  B.  557  (E.  C.  L.  R. 
vol.  92),  it  was  held  that  no  appeal  lies  on  the  part  of  the  surveyor  of 
highways  against  an  order  of  justices  at  highway  sessions,  allowing  part 
of  his  accounts,  and  disallowing  the  rest,  and  ordering  him  to  pay  over 
to  his  successor  the  amount  disallowed.  It  had  already  been  decided, 
in  The  Queen  t^.  The  Justices  of  the  West  Riding  of  Yorkshire,  1  Q.  B. 
624  (E.  G.  L.  R.  vol  41)«  1  Gale  k  D.  198,  that  the  decision  of  the 
highway  sessions  was  final  where  it  was  against  the  parishioners  who 
had  objected  to  the  accounts.  These  cases  are  commented  on  in  The 
Queen  v.  The  Justices  of  Derbyshire,  1  Ellis,  B.  k  E.  69,  73  (E.  C.  L 
R.  vol.  96),  where  Wightman,  J.,  says :  ^^  The  decision  in  The  Queen  v. 
The  Justices  of  the  West  Riding  of  Yorkshire  was  on  a  different  section 
of  the  present  Highway  Act,  and  was  based  on  this,  that  the  special 
sessions  had  greater  powers  for  investigating  the  surveyor's  accounts 
than  the  quarter  sessions.  It  would  have  been  an  absurdity  to  send  the 
accounts  to  the  special  sessions  with  power  to  examine  the  surveyor 
upon  oath,  and  allow  an  appeal  from  their  decision  to  a  tribunal  which 
could  not  do  so,  and  might  reverse  the  decision  on  account  of  the  exclu- 
sion of  his  testimony."  [Keating,  J. — The  object  of  the  20  k  21 
Vict.  c.  43,  was,  to  obtain  the  opinion  ot  one  of  the  superior  Courts  in 
*^1  S1  ^^^  where  there  were  before  no  ready  means  of  obtaining  *it. 
-I  If  this  ease  is  not  within  it,  the  Act  will  fall  very  far  short  of 
the  intention  of  the  legislature.  This  Court  in  The  London  Union, 
app.,  Acocks,  resp.,  8  C.  B.  N.  S.  760  (E.  C.  L.  R.  vol.  98),  held  thai 
a  refusal  of  justices  to  compel  payment  of  money  by  a  parish  under  ta 
order  of  the  guardians  for  contribution,  is  ground  of  appeal  under  the 
statute.]  Where  a  poor  or  other  rate  of  the  same  nature  and  incidents 
is  good  on  the  face  of  it,  and  unappealed  against,  the  justices  are  bound 
to  enforce  it ;  and  a  case  under  this  statute  has  been  held  not  to  be  the 
proper  mode  of  appealing  from  the  justices'  decision :  Wheeler,  app.^ 
The  Overseers  of  Burmington,  resp.,  29  Law  J.,  M.  C.  175  b* 

Maenamaray  in  reply. — This  is  a  determination  by  justices  on  a  com* 
plaint  made  before  them,  and  is  clearly  within  the  contemplation  of  the 
2d  section  of  the  20  k  21  Vict.  c.  43.  Neither  appeal  to  the  quarter 
eessions,  nor  certiorari,  nor  mandamus  lies  here:  The  King  v.  The  Jot* 
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tices  of  the  West  Biding  of  Torkshire,  5  T.  R.  629 ;  The  Kmg  v. 
Fowler,  1  Ad.  k  E.  386  (E.  C.  L,  R.  vol.  28),  8  N.  &  M.  826  (E.  C.  L. 
R.  Tol.  28) ;  The  Queen  r.  The  Jastioes  of  Cambridge,  8  Dowl.  P.  0* 
89.  The  14th  section  of  the  statate  seems  to  assiuoe  that  the  opinion 
of  a  superior  Court  may  be  taken,  even  where  an  appeal  lies  to  the 
quarter  sessions ;  for,  it  enacts  that  '^  any  person  who  shall  appeal  under 
Uie  provisions  of  this  Act  asainst  any  determination  of  a  justice  or 
josticcs  of  the  peace  from  which  he  is  by  law  entitled  to  appeal  to  the 
quarter  sessions,  shall  be  taken  to  have  abandoned  such  last-^mentioned 
right  of  appeal  finally  and  conclusively  and  to  all  intents  and  pur- 
poses." 

Williams,  J. — I  am  of  opinion  that  this  was  a  proper  case  to  be 
stated  for  the  decinon  of  the  Court  under  the  statute  20  &  21  Yict.  e. 
43^  or,  in  other  words,  that  '*'we  have  jurisdiction  to  hear  it.  The  r^to-t/* 
2d  section  of  the  statute  says,  that,  ^  after  the  hearing  and  de-  *- 
termination  by  a  justice  or  justices  of  the  peace  of  any  information  or 
compUint  which  lie  or  they  have  power  to  determine  in  a  summary  way^ 
by  any  law  now  in  force  or  hereafter  to  be  made,  either  party  to  the 
proceeding  before  the  said  justice  or  justices  may,  if  dissatisfied  with 
the  said  determination  as  being  erroneous  in  point  of  law,  apply  in 
writing  three  days  after  the  same  to  the  said  justice  or  justices  to  state 
and  sign  a  case  setting  forth  the  facts  and  the  grounds  of  such  deter- 
mination, for  the  opinion  thereon  of  one  of  the  superior  Courts  of  law." 
The  Act,  therefore,  is  very  general  in  its  language,  enabling  the  Courts 
at  Westminster  Hall  to  act  in  aid  of  the  justices  of  the  peace  by  cor- 
recting any  errors  into  which  they  may  have  fallen,  or  giving  them 
adrice  as  to  the  law,  in  all  cases  in  which  there  is  a  liearing  and  deter* 
mination  by  them  of  any  information  or  complaint  in  a  summary  way. 
Now,  in  the  case  in  hand,  it  appears,  that,  by  the  44th  section  of  the 
Highway  Act,  within  fourteen  days  after  the  election  or  appointment 
of  a  surveyor,  the  accounts,  signed  by  the  surveyor  for  the  year  pre* 
ceding,  of  all  moneys  received  and  disbursed,  are  to  be  made  up  and 
laid  before  the  vestry ;  and  within  one  month  after  the  election  or  a}K 
pointment  they  are  to  be  laid  before  the  justices  at  a  special  sessions 
for  the  highways,  which  justices. are  authorized  and  required  to  examine 
the  surveyor  as  to  the  truth  of  the  accounts  or  of  any  charge  contained 
therein.  The  section  then  goes  on  to  provide,  that,  *Mf  any  person 
chargeable  to  the  rate  authorized  to  be  made  by  this  Act  has  any  com* 
phiint  against  such  accounts  or  the  application  of  the  moneys  received 
by  the  said  surveyor,  it  shall  be  lawful  for  any  such  inhabitant  to  make 
his  complaint  thereof  to  such  justices  at  the  time  of  the  verification 
*of  sach  accounts  as  aforesaid,  and  the  said  justices  are  hereby  r4rQi7 
required  to  hear  such  complaint,  and,  if  they  shall  think  fit^  te*  ^ 
eiamine  such  surveyor  upon  oath,  and  to  make  such  order  thereon  as  to 
them  shall  seem  meet."  The  case,  therefore,  seems  to  tall  within  tht 
very  words  <^  the  2d  section  of  the  20  k  21  Vict.  c.  48v  There  is  a 
complaint  to  the  justices;  and  they  have  power  to  determine  it  in  a 
summary  way,  and  to  make  such  order  thereon  as  to  them  shall  seem 
Beet.  The  case  is  clearly  within  the  words,  and  also,.  I  think,  within 
the  general  intention  of  the  legislature,  which  was  to  enable  the  justices^ 
in  the  exercise  of  their  summary  jurisdiction,  to  take  the  opinion  of  a 
Court  of  law  in  any  matter  which  may  arise  before  tbem. 
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.    WiLLBS,  J.,  Btles,  J.,  and  Keating^  J.,  concurred. 

The  case  was  sent  back  to  the  justices  to  be  amended  by  stttiog 
the  nature  of  the  law  proceedings  in  respect  of  which  the  sum  objected 
to  was  incurred ;  and  also  to  state  more  fully  what  were  the  objections 
taken  by  the  appellant. 

The  amended  case  stated^  that  the  whole  of  such  bill  of  costs  was 
incurred  in  respect  of  proceedings  arising  out  of  matters  of  appeal  to 
the  quarter  sessions  of  Wilts,  made  by  Messrs.  Barnes,  Freeman,  and 
*^181  *^oo^f'^r^9  inhabitants  of  the  parish  of  Swindon,  conaequent  on, 

•^  their  baring  been  assessed  to  a  highway-rate  of  the  parish  of 
Swindon,  dated  the  9th  of  June,  1858,  that  the  charges  were  arranged 
in  such  bill  under  separate  headings  therein ;  that,  as  to  one  part  thereof, 
they  appeared  to  commence  with  the  first  item  of  the  date  of  the  30th 
of  October,  1858,  as  the  respondents*  costs  of  appeal  from  the  quarter 
sessions  against  a  highway-rate,  such  appeal  appearing  to  have  been  on 
a  case  stated  from  the  quarter  sessions  for  the  opinion  of  the  Court  of 
Queen's  Bench  ;  that  other  part  of  the  bill  appeared  to  relate  to  costs 
of  appeals  by  Messrs.  Freeman,  Woolford,  and  Barnes  to  the  quarter 
sessions  of  Wilts;  and  that  the  remaining  portion  of  the  bill  was^u 
to  proceedings  taken  before  justices  in  petty  sessions  at  Swindon,  and 
as  to  enforcing  the  payment  of  the  costs  in  the  above  appeals." 

They  then  stated,  that,  as  in  the  said  case  it  was  found  by  them  that 
the  sum  of  lObL  12«.  2d.  appeared  to  have  been  incurred  by  the  re* 
spondent  as  such  surveyor  in  law  proceedings,  under  the  sanction  of  the 
inhabitants  of  the  parish  of  Swindon  in  vestry  assembled,  they  fully 
set  out  an  extract  of  an  entry  in  the  vestry-book  of  the  parish  of  Swin- 
don referred  to,  and  which  was  as  follows : — 

"  Parish  of  Swindon.  Notice  is  hereby  given  that  a  vestry  will  be 
held  in  the  vestry-room  of  this  parisb  on  Thursday,  the  23d  day  of 
September  instant,  at  10  o'clock  in  the  forenoon,  for  the  purpose  of 
taking  into  consideration  the  notices  of  appeal  against  the  highway-rate, 
given  by  William  Amos  Barnes,  Henry  Edwards  Freeman,  and  William 
Woolford,  and  the  steps  which  should  be  taken  thereon.  Dated  tfais 
18th  day  of  September,  1858. 

"  James  Wise,  Overseer. 
"  William  Read,  Surveyor." 

*3191       ^^^^  ^^  pursuance  of  the  above  notice,  a  vestry  was  ^held  in 
-I  the  vestry-room  of  the  parish  on  Thursday  the  23d  of  September, 
1858,  when  it  was  proposed  by  Mr.  George  Reynolds,  and  seconded  by 
Mr.  Charles  Hurt,  and  carried  unanimously, — 

*'  That  the  appeals  by  Mr.  William  Amos  Barnes,  Messrs.  Henry 
Edwards  Freeman,  and  William  Woolford,  against  the  rate  made  for  the 
repairs  of  the  highways  of  this  parish,  bearing  date  the  9th  of  June 
now  last  past,  which  appeals  were  entered  at  the  general  quarter 
sessions  of  the  peace  of  our  lady  the  Queen  held  at  Westminster  on 
Friday,  the  29th  of  June  last,  at  which  sessions  it  was  ordered  that 
the  hearing  and  determination  of  the  said  appeals  be  adjourned  until 
the  next  general  quarter  sessions  of  the  peace  to  be  holden  in  and  for 
the  county  of  Wilts,  be  defended  by  the  parish. 
,  *^N,  B.  Mr.  Townsend,  being  professionally  concerned  for  the  appel 
lantSy  declined  to  take  any  part  in  the  above  resolution. 


s 
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'^  Proposed  by  Mr.  J.  0.  Townsend,  seconded  by  Mr.  Hurt,  and 
unanimonsly  carried, — That  Mr.  Henry  Kinneir,  solicitor,  be  instructed 
by  Mr.  Read,  the  surveyor  of  the  highways,  to  conduct  the  defence  of 
the  appeals  mentioned  in  the  last  resolution." 

The  justices  further  stated  that  it  appeared  to  them,  that  a  vestry 
of  the  inhabitants  of  the  said  parish  of  Swindon  was  held  on  the  29th 
of  March,  1860,  for  the  purpose  of  passing  the  accounts  for  the  past 

ear  of  the  surveyor  of  the  said  parish  of  Swindon,  under  the  5  &  6 
4,  e.  50 ;  and  that,  previously  to  such  accounts  being  made  up,  bal- 
aoced,  and  laid  before  the  vestry  to  be  examined  and  allowed,  such  bill 
of  105Z.  12«.  2d.  was  inserted  by  such  surveyor  in  his  account,  and  at 
such  vestry  it  was  paid  by  the  respondent  as  such  surveyor  to  Mr.  Kin- 
neir,  his  solicitor,  to  whom  the  bill  was  due ;  and  at  such  vestry  the 
surveyor's  accounts  were  produced,  examined,  and  allowed. 

*Some  immaterial  statements  were  then  introduced  as  to  the  rvoon 
taxation  of  the  bill:  and  the  justices  proceeded  to  state,  that  ^ 
they  found  that  the  costs  incurred  in  the  said  bill  had  been  incurred 
after  the  inhabitants  of  the  parish  had  agreed  to  defend  such  appeals 
against  the  highway-rate,  as  appeared  by  the  extracts  of  the  minutes 
of  the  vestry-book  which  they  had  above  set  forth ;  and  that  such  bill 
of  costs  did  not  appear  to  them  to  have  been  allowed  by  two  justices 
previously  to  the  same  having  been  charged  in  the  said  surveyor's 
account  when  laid  before  the  vestry  and  paid  by  the  surveyor. 

The  objections  taken  by  the  appellant  were  stated  to  be,  amongst 
others,  as  follows : — "  First,  that  the  said  respondent  had  charged  in  his 
account  a  bill  of  costs  or  law  expenses,  amounting  to  the  sum  of  105/. 
12«,  2(i,  incurred  in  or  about  defending  certain  appeals  against  the 
Mghway-rate  for  the  parish  of  Swindon  for  the  year  1858,  before  the 
same  had  been  agreed  to  by  the  inhabitants  of  Swindon  at  a  vestry 
convened  for  the  purpose  of  considering  the  same,  as  required  by  the 
111th  section  of  the  5  &  6  W.  4,  c.  50.  Secondly,  that  the  said 
respondent  had  charged  in  his  account  such  bill  of  costs  or  expenses 
before  the  same  had  been  allowed  bv  two  justices  of  the  peace,  as 
required  by  the  same  section  of  the  said  Act." 

Martinj  for  the  appellant,  submitted  that  the  assent  of  the  vestry  and 
the  approval  of  two  justices  and  an  allowance  by  the  justices  in  special 
tteasions  under  s.  45,  were  necessary  before  the  charges  in  question  could 
be  allowed  under  s.  111.  And  he  referred  to  The  King  v.  Goodenough, 
2  Ad.  &  E.  468  (E.  C.  L.  R.  vol.  29). 

PAtpion,  for  the  respondent. — The  King  v.  Ooodenough  was  a  deci- 
sion upon  the  13  G.  S,  c.  78.    The  44th  ^section  of  the  5  &  6  r^ooi 
W.  4,  c.  50,  renders  the  intervention  of  two  sets  of  justices  '- 
onuecessary.     The  111th  section  of  the  latter  Act  is  complied  with 
where  the  expenses  have  been  incurred  with  the  assent  of  the  vestry^ 
and  allowed  by  two  justices.     The  justices  sit  in  special  sessions  under' 
s.  45,  not  merely  for  the  purposes  of  s.  44,  but  for  those  of  s.  Ill  also. 

Martin  was  heard  in  reply.  Our,  adv.  vtUt. 

Williams,  J.,  now  delivered  the  opinion  of  the  court : — 

On  the  argument  of  this  case  before  my  Brothers  Willes  and  Byles 
and  myself,  only  one  point  was  submitted  for  our  consideration,  viz., 
whether  the  justices  sitting  in  special  sessions  for  the  highways  ought 
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to  have  disallowed  an  item  in  tlie  Bnrrayor'b  account,  of  1051.  121.  2J., 
in  respect  off  law  expenses. 

The  q^iestion  turns  on  the  111th  section  of  the  General  Highway  Act, 
5  &  6  W.  4,  c.  50,  by  which  it  is  enacted,  '*  that,  if  the  inhabitants  of 
»ny  parish  shall  agre^  at  a  vestry  to  defend  any  indictment  found 
against  any  such  parish^  or  to  appeal  against  any  such  order  made  by 
or  proceeding  of  any  justice  of  the  peace  in  the  execution  of  any  powers 
given  by  this  Act,  or  to  defend  any  appeal,  it  shall  and  may  be  lawful 
for  the  siirveyor  of  such  parish  to  charge  in  his  account  the  reasonable 
expenses  incurred  in  defending  such  prosecution,  or  prosecuting  or 
deiending  such  appeal,  after  the  same  shall  have  been  agreed  to  by  such 
inhabitants  at  a  vestry  or  public  meeting  as  aforesaid,  and  allowed  b; 
two  justices  of  the  peace  within  the  division  where  such  highway  shall 
be ;  which  expenses,  when  so  agreed  to  or  allowed,  shall  be  paid  by  such 
,09:9-1   parish  out  of  the  fines,  forfeitures,  payments,  and  rates  *autho- 

*^*'-'  ri^ed  to  be  collected  and  raised  by  virtue  of  this  Act :  Provided, 
nevertheless,  that,  if  the  money  so  collected  and  raised  is  not  sufficiem 
to  defray  the  expenses  of  repairing  the  highways  in  the  said  parish,  as 
well  as  of  defending  such  prosecution,  or  prosecuting  or  defending  snch 
appeal  as  aforesaid,  the  said  surveyor  is  hereby  authorized  to  make, 
collect,  and  levy  an  additional  rate,  in  the  same  manner  as  the  rate  by 
this  Act  is  authorized  to  be  made  for  the  repair  of  the  highway." 

The  appellant's  contention  before  us  was,  that,  by  reason  of  this 
enactment,  the  surveyor  had  no  right  to  charge  these  law  expenses  in 
his  account  until  after  the  same  had  been  agreed  to  by  the  inhabitants 
lit  It  vestry  and  had  been  allowed  by  two  justices  of  the  division. 

It  was  remarked  during  the  argument,  that  the  section  is  inaccurately 
penned,  inasmuch  as,  after  saying  that  the  surveyor  maiy  charge  these 
expenses  in  his  account  after  they  shall  have  been  agreed  to  at  a  vestry 
and  allowed  by  the  two  justices,  it  proceeds  to  enact  that  the  expenses, 
'when  so  agreed  to  or  allowed,  shall  be  paid  by  such  parish,  jcc  And  it 
was  suggested  that  the  word  ^'  or"  was  plainly  put  by  mistake  for  ^^  and." 

But  we  are  of  opinion  that  the  inaccuracy  rather  consists  in  putting 
"and"  for  "or"  in  the  earlier  part  of  the  section;  and  that  it  was 
intended  that  the  surveyor  should  be  allowed  to  charge  the  expenses  in 
his  account  after  they  had  been  agreed  to  at  a  vestry  or  allowed  by  the 
two  justices. 

We  are  led  to  this  conclusion  not  only  by  considering  this  construction 
to  be  the  more  reasonable  one,  but  also  by  referring  to  th^  language  of 
rfre  66th  section  of  the  earlier  General  Highway  Act,  li  G.  3,  c.  78, 
^AQQ-i  for  which  the  111th  section  of  the  present  statute  is  ^plainly  a 
J  substitute.  It  is  in  these  words : — ^"  And  be  it  further  enacted, 
that,  if  the  inhabitants  of  any  parish,  township,  or  place  shall  agree,  ai 
a  vestry  or  public  meeting,  to  prosecute  any  person  by  indictment  for 
not  repairing  any  highway  within  such  parish,  township,  or  place,  which 
they  apprehend  such  person  was  obliged  by  law  to  repair,  or  for  con^ 
mitting  any  nuisance  upon  any  highways,  dr  shall  agree  at  such  vestry 
meeting  to  defend  any  indictment  or  presentment  preferred  against  any 
such  parish,  township,  or  place,  it  shall  and  may  be  lawful  for  the  sur- 
veyor of  such  parish,  towtiship,  or  place  to  charge  in  his  account  the 
reasonable  (^xpenseB  incurred  in  carrying  on  or  defending  such  respect- 
ive prosecutions,  after  the  same  shall  have  been  agree'l  to  by  such 
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inluibitaDts  at  a  Yestry  pr  public  meeting,  ^r  ^lIowe<}  by  a  justice  of  tl^c^ 
peace  within  the  limit  where  such  highway  shall  be ;  which  expenses, 
when  80  agreed  to  or  allowed,  shall  be  paid  by  such  parish,  township, 
9r  place,  out  of  the  fines,  forfeitures,  compositions,  payments,  and  assess- 
ments aathoriased  to  be  coJlected  and  raised  by  virtue  of  this  Act/* 

In  the  case  before  us,  therefore,  we  think  the  surveyor  was^  entitled 
to  charge  the  expenses  in  question  after  they  had  either  been  agreed  to 
at  a  vestry  or  allowed  by  two  justices.  And  we  fi^rther  think  they 
appear  to  have  been  sufficiently  agreed  to  at  a  vestry,  having  regard  to^ 
vbat  is  stated  in  the  case  to  have  occurred  at  the  vestry  held  or  tho. 
39th  of  March,  1860. 

Consequently,  we  are  of  opinion  that  on  this  ground  the  sum  ii^  ques* 
tion  was  properly  allowed  by  the  justices  in  the  surveyor's  account* 
And  it  is  therefore  unnecessary  to  consider  whether  the  respondent  waci 
also  right  in  contending  that  the  fi^lowance  by  the  justices  in  special 
sessions  under  the  44th  section  was  *a  sufficient  allowance  by  r«Q94 
two  jasticea,  within  the  meaning  of  the  111th  section.  ^ 

Our  decision  must,  therefore,  be  for  the  respondent,  and  with  costs. 

Judgment  for  the  respondent,  with  posts. 


BICHBELL  and  Wife  v.  ALEXANDEB.    May  6. 

Wliere  a  right  of  action  of  the  wife  of  a  bankrapt  or  InsolreDt  it  of  suoh  a  oharaoter,  that,  if 
vested  ia  the  bankrnpt  or  iaeolFeot  alone,  it  woal<|  b*Te  paisod  to  hie  a4«iai^9^»  the  Inlereft 
of  the  hankmpt  or  ineoWent  in  inch  right  of  action  of  the  Vifo  pasaee  to  the  asaigneee* 

Wkere,  therefore,  the  eause  of  action  Is,  the  convereion  by  the  defendant  to  hit  own  aat(  of  thf 
goodi  of  the  wife  before  niArriage,  without  fpeoial  damage, — substantially  for  the  ralne  of 
tile  foodi^ — it  ISalU  within  the  above  rule,  and  the  aseigneee  are  neoeuary  partiei  to  tha 
aetion. 

CoDieqiiently^  the  action  Qinst  be  brought  «n  the  navut  of  ^  asaig^eet  a^d  tia  «(^, — th|bt  beln|| 
tlM  only  mode  by  which  the  assignees  can,  without  the  coi^trol  or  interference  of  the  bank- 
rupt, obtain  the  full  benefit  of  the  chose  in  action. 

This  was  an  action  by  jiusband  and  wife  for  the  ftlleged  ponversioii 
of  the  goods  of  the  female  plaintiff  t>efore  the  intermarriage  of  the 
plain  tiffii,  that  is  to  say,  household  furniture,  household  iiteuQils,  glaaQ* 
ware,  crockery-ware,  cutlery,  linen,  apd  other  goods. 

Fifth  plea, — ^that,  after  the  accruing  of  the  alleged  cau^e  of  action, 
and  after  the  intermarriage  of  the  plaintiffs  and  before  suit,  the  plaintiff 
Thomas,  then  being  a  trader  liable  to  become  bankrupt  witjiia  the  true 
intent  and  meaning  of  the  statutes  in  force  coi\cerning  bankrupt^,  and 
being  indebted  to  certain  persons  trading  in  copartnership,  to  wit, 
Messrs.  Gunn,  in  the  sum  of  SOL  and  upwards,  and  havipg  committe4 
an  act  of  bankruptcy,  the  said  persons  duly  and  according  to  the  sti^tutQ 
in  that  behalf  presented  a  petition  for  adjudicatioq  of  bankruptcy  i^gainst 
the  plaintiff  Thomas,  to  the  Court  of  ^ankruptpy  for  the  district  withiq 
which  the  aaid  Thomas  had  carried  on  business  for  six  calendar  iponthv 
next  immisdiately  preceding  '''the  date  and  time  of  ^)ing  the  i|aid  r^ooe 
petition^ — the  saia  petition  being  duly  filed  of  record  according  ^ 
to  the  said  ^Mitute ;  and  such  proceedings  were  thereupon  bftd  tb^t  th^ 
aaid  Court  duly  adjudged  the  said  Thomas  bankrupt,  and  forthwith  after 
such  adjudication  appointed  an  official  assignee  of  the  es^te  an^  effects 
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of  the  said  Thomas  to  act  as  in  the  said  statute  provided  in  that  behalf; 
that  afterwards  certain  persons  were  daly  and  according  to  the  said 
statute  in  that  behalf  chosen  and  appointed  assignees  of  the  estate  and 
effects  of  the  said  Thomas  by  the  major  part  in  value  of  the  creditors 
of  the  said  Thomas  who  had  proved  debts  to  the  amount  of  10/.  and 
upwards:  and  that,  by  reason  of  the  premises,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  all  the  right  and  interest  of  the 
said  Thomas  to  and  in  the  said  alleged  cause  of  action  in  the  declaration 
mentioned,  became  and  were  and  are  vested  in  the  said  persons  as  such 
assignees  as  aforesaid. 

Sixth  plea, — That,  after  the  accruing  of  the  said  supposed  cause  of 
action,  and  after  the  intermarriage  of  tne  plaintiffs,  and  before  the  salt, 
the  plaintiff  Thomas,  being  then  a  prisoner  in  actual  custody  within  the 
walls  of  a  certain  prison  upon  process  for  and  by  reason  of  a  certain 
debt,  did  duly  and  according  to  the  directions  and  provisions  of  the 
statute  made  and  passed  in  the  second  year  of  Her  Majesty  Queen  Vic- 
toria, intituled  '^  An  Act  for  abolishing  arrest  on  mesne  process  in  ciril 
actions,  except  in  certain  cases,  and  for  extending  the  remedies  of  cre- 
ditors against  the  property  of  debtors,  and  for  amending  the  laws  for 
the  relief  of  insolvent  debtors  in  England"  (1  &  2  Vict.  c.  110),  apply 
by  petition  in  a  summary  way  to  the*  Court  for  the  relief  of  insolvent 
debtors  in  England,  for  his  discharge  from  such  custody,  according  to 
*3^61  ^^^  provisions  of  the  said  Act,  which  said  petition  contained  ^all 
•^  such  matters  and  things  as  are  in  that  behalf  required  by  the 
said  Act,  and  was  duly  subscribed  by  the  said  Thomas,  and  was  forth- 
with filed  in  the  said  Court  pursuant  to  the  directions  in  the  said  Act 
contained ;  and  that,  after  the  filing  of  the  said  petition,  and  before  this 
suit,  the  said  Court  for  the  relief  of  insolvent  debtors  did  order  that  all 
the  real  and  personal  estate  and  effects  of  the  said  Thomas,  both  within 
this  realm  and  abroad,  except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  the  said  Thomas  and  his  family,  not  exceeding  in 
the  whole  the  value  of  20/.,  and  all  the  future  estate,  right,  title,  interest, 
and  trust  of  the  said  Thomas  in  or  to  any  real  and  personal  estate  and 
effects  within  this  realm  and  abroad,  which  might  revert,  descend,  be 
devised  or  bequeathed,  or  come  to  him  before  he  should  become  entitled 
to  his  final  discharge  in  pursui&nce  of  the  said  Act,  according  to  the 
adjudication  made  in  that  behalf,  or  in  case  the  said  Thomas  should 
obtain  his  full  discharge  from  custody  or  without  any  adjudication  being 
made  by  the  said  Court,  then  before  the  said  Thomas  should  be  so  follj 
discharged  from  custody,  and  all  debts  due  or  growing  due  to  the  said 
Thomas,  or  to  be  due  to  him  before  such  discharge  as  aforesaid,  shonld 
be  vested  in  the  provisional  assignee  for  the  time  being  of  the  estate 
^and  effects  of  insolvent  debtors  in  England:  that  the  said  order  was 
afterwards  duly  entered  of  record  in  the  same  Court :  and  that,  after 
the  making  of  the  said  vesting  order,  and  before  the  commencement  of 
this  suit,  such  proceedings  were  had  in  the  matter  of  the  said  petition 
that  a  certain  person,  to  wit,  one  Peter  Graham,  was  duly  appointed 
assignee  of  the  estate  and  effects  of  the  said  Thomas  for  the  purposes 
of  the  said  Act,  and  the  said  Peter  Graham  then  accepted  and  duly  sig- 
nified his  acceptance  of  the  said  appointment,  according  to  the  said  Act 
*3271  ^°  ^^^^  behalf,  *and  the  said  acceptance  thereof  by  the  said 
-I  Peter  Graham  was  then  duly  entered  of  record  of  the  said  Court ; 
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tod  the  said  Peter  Graham,  hj  virtue  of  and  according  to  the  said  Act^ 
became  and  was  and  still  is  assignee  of  the  estate  and  effects  of  the  said 
Thomas  for  the  purposes  of  the  said  Act,  and  all  the  right  and  interest 
of  the  said  Thomas  to  and  in  the  said  alleged  cause  of  action  in  the 
declaration  mentioned  became  and  were  and  are  vested  in  the  said  Peter 
Graham  as  such  assignee  as  aforesaid. 

To  these  pleas  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  *^  that  the  wife  is  entitled  to  sue,  and  that  the 
husband  must  be  joined  for  conformity,  and  consequently  the  nonjoinder 
of  the  assignees  can  only  be  pleaded  in  abatement.'* 

Eonyman^  in  support  of  the  demurrer.(a) — The  main  '''question  r»qoQ 
here  is  whether  the  subject-matter  of  this  action  passed  to  the  ^  •" 
assignees  of  the  husband  either  under  the  Insolvent  or  the  Bankrupt 
Act;  for,  there  is  no  material  distinction  for  this  purpose  between  the 
two.  The  37th  section  of  the  1  &  2  Vict.  c.  110,  vests  in  the  provi-^ 
sional  assignee  of  the  insolvent  Court  all  the  debtor's  ^^  real  and  personal 
estate,  both  within  this  realm  and  all  the  future  estate,  right,  title^* 
interest,  and  trust  of  such  prisoner  in  or  to  any  real  and  personal  estate 
and  effects  within  this  realm  or  abroad  which  such  debtor  may  purchase, 
or  which  may  revert,  descend,  be  demised,  or  bequeathed,  or  come  to 
him  before  he  shall  become  entitled  to  his  final  discharge  in  pursuance 
of  the  Act."  And  the  14l8t  section  of  the  12  &  13  Vict.  c.  106,  vests  in 
the  assignees  of  the  bankrupt  '^all  his  personal  estate  and  effects^ 
present  and  future,  wheresoever  the  same  may  be  found  or  known,  and 
all  property  which  he  may  purchase,  or  which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to  him  before  he  shall  have  obtained  his 
certificate,  and  all  debts  due  to  him,  wheresoever  the  same  may  be  found 
or  known,  and  the  property,  right,  and  interest  in  such  debts."  Now, 
a  debt  due  to  the  wife  before  marriage,  or  a  cause  of  action  accruing  to 
the  wife  before  the  marriage,  does  not  by  the  marriage  vest  in  the  bus* 
band.  He  has  a  right  to  intervene  during  the  coverture:  but,  if  he 
omit  to  do  so,  the  right  passes  on  the  death  of  the  wife  to  her  executor 
or  administrator.  Suppose  there  had  been  no  bankruptcy  or  insolvency 
here,  the  husband  could  not  have  sued  alone  for  the  conversion  of  these 
goods :  neither  can  his  assignees.  It  may  be  that  the  assignees  might 
be  entitled  to  the  benefit  of  the  proceeds  when  realized :  but  that  is 
quite  another  question.  In  Jefiery  v.  M'Taggart,  6  M.  &  Selw.  126,  it 
was  held  that  a  trustee  under  the  Scotch  Bankrupt  Act,  54  *6.  3,  t^q^a 
c.  137,  could  not  sue  in  his  own  name  for  a  chose  in  action.  ^ 
Michell  V.  Hughes,  6  Bingh.  689,  4  M.  &  P.  597,  where  it  was  held  that 
a  right  of  entry  vested  in  husband  and  wife  in  right  of  the  wife  passed 

(a)  The  poinU  marked  for  argtimeDt  on  the  part  of  the  plaintifls  were  as  follows : — 
"  That  choies  in  aetion  of  the  wife  do  not  vest  in  the  assignees  of  the  hnsband,  so  as  to  direst 
her  right, — that  her  right  oontinues, — that  she  may  sue  in  respect  of  her  right, — that  her  hns^ 
band  must  sue  with  her  for  conformity, — that  the  right  of  joining  with  the  wife  for  conformity 
in  an  action  when  she  is  a  party  does  not  vest  in  the  assignees, — that  the  assignees,  perhapf, 
uight  join  with  the  husband  and  wife,  but  cannot  sue  alone, — that  the  non-joinder  of  the 
tttignees,  if  pleadable  at  all,  is  pleadable  only  in  abatement, — that  the  count  does  not  misstate 
the  eaaee  of  aetion,  and,  if  the  assignees  were  co-plaintiffs,  it  would  not  require  one  word  of 
alteration* — tbat>  if  the  assignees  are  interested,  payment  to  them,  and  acceptance  in  satisfae* 
tion,  might  be  pleaded  before  judgment,  tnd  would  be  e  ground  for  relief  by  auditH  querela 
after  jndgment, — that  the  pleas  do  not  show  that  the  assignees  have  intervened  and  claimed  the 
right  of  reducing  the  chose  into  possession, — and  that  the  right  of  suing  does  not  vest  in  the 
aesigneea  at  alL" 
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to  the  asBignees  of  the  hnshand  on  his  bankraptcj,  was  decided  mainly 
upon  the  authority  of  Miles  tr.  Williams^  1  P.  Wins.  249,  10  Mod.  160, 
848,  which  is  much  shaken,  if  not  overruled,  bj  the  jud^ent  of  the 
Exchequer  Chamber  in  Sherrington  v.  Tates,  12  M.  k  W.  855,  864.t 
Michel!  v.  Hughes  also  proceeded  on  the  ground  that  there  was  an  estate 
of  freehold  which  vested  in  the  husband  himself.  Tindal,  C.  J.,  io 
giving  judgment,  says :  ^^If  the  husband  had  been  actually  seised  of  this 
land  in  right  of  his  wife,  the  assignees  would  have  taken,  under  the 
bargain  and  sale,  an  immediate  estate  of  freehold  during  the  coverture : 
Com.  Dig.  Bankrupt  (D.  11).  It  is  unnecessary,  therefore,  to  consider 
any  claim  of  the  husband  as.  tenant  by  the  curtesy;  it  is  sufficient  for 
the  present  purpose  to  observe,  that,  if  the  wife's  seisin  had  been  a  seisin 
hi  fact,  the  husband  would  have  become  seised  of  the  freehold  in  her 
right  during  the  coverture."  [Willes,  J. — That  was  a  ease  of  real 
estate,  where  the  husband  has  an  interest  during  the  joint  lives.]  Tes. 
The  husband  takes  a  freehold  interest  during  the  joint  lives  of  himself 
and  his  wife  in  land  belonginff  to  her  in  fee  simple ;  and  such  interest 
passes  by  the  deed  of  the  husband  alone :  Robertson  v*  Norris,  11  Q.  B. 
916  (E.  C.  L.  R.  vol.  63).  In  Yates  v.  Sherrington,  11  M.  &  W.  42,t 
the  Court  of  £xchequer,-*-upon  the  authority  of  Miles  ir.  Williams,— 
held,  that  the  assignees  of  a  bankrupt  might  maintain  an  action  in  their 
own  names  only,  for  a  chose  in  action  belonging  to  the  wife  of  the 
bankrupt  before  marriage,  as,  a  promissory  note  given  to  her  dum  sola. 
But  that  decision  was  reversed  by  the  Exchequer  Chamber :  Sherriog- 

^3301  ^^^  ^'  ^^^^^>  ^^  ^*  ^  ^*  S^-t  Ia  ^delivering  the  judgmoLl 
^  of  the  Court  there,  Tindal,  C.  J.,  says :  ^^  There  can  be  no  doubt, 
after  the  case  of  Gaters  v.  Madeley,  6  M.  &  W.  428,t  in  which  all  the 
preceding  cases  are  oonsidered,  that  a  promissory  note  given  to  the  wife 
before  her  marriage  is  a  chose  in  action  which  the  husband  may  reduce 
into  possession  if  he  think  fit,  by  bringing  an  action  thereon  in  the 
name  of  himself  and  bis  wife,  but  which,  if  not  so  reduced  into  posses- 
sion, will  survive  to  the  wife.  In  oase^  therefore,  an  action  had  been 
brought  in  that  form,  if  the  husband  had  died  before  judgment,  the 
right  of  action  would  have  survived  to  the  wife,  who  might,  by  entering 
A  suggestibn  upon  the  roll  of  her  husband's  death,  have  prosecuted  the 
suit  to  judgment  for  her  own  sole  use ;  and,  even  if  judgment  had  been 
l»igned  before  her  husband's  death,  but  no  execution  levied,  the  benefit 
p{  the  judgment  would  have  survived  to  the  wife.  But  the  assignees  of 
the  husband,  by  bringing  the  action  in  their  names  alone,  have  deprived 
the  wife  of  this  possible  benefit ;  for  as  she  is  not  a  party  to  this  record, 
^he  cannot  make  any  suggestion  upon  it,  or  entitle  herself  to  any 
advantage  upon  her  husband's  death.  And,  as  the  assignment  in  bank- 
ruptcy has  not  the  effect  of  reducing  into  possession  a  chose  in  action 
belonging  to  the  wife,  so  as  to  destroy  her  rights  of  survivorship,— 
Mitford  V,  Mitford,  9  Yes.  87, — and,  again,  as  the  bankrupt  laws  do 
not  profess  to  vest  any  property  in  the  assignees  other  than  that  which 
.was  the  property  of  the  bankrupt  himself  (the  case  of  reputed  ownership 
excepted),  it  would  follow  that  the  assignees  oannot  deprive  the  wife  of 
«ny  interest  which  she  has  in  a  chose  in  action,  nor  of  any  contingent 
benefit  or  advantage  which  might  accrue  to  her  in  the  endeavour  to 
^reduce  such  chose  in  action  into  actual  possession.  Upon  principle, 
therefore,  we  think  that  no  more  passes  to  the  assignees  than  the  hua* 
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band  *hiraself  had ;  and,  if  he  had  no  right  by  law  to  sue  alone,  ri^cyo^ 
without  joining  the  wife,  so  neither  would  the  assignees."  ^ 
[Byles,  J. — ^The  Court,  however,  go  on  to  say  that  they  can  see  no 
reason  for  objecting  to  the  assignees  joining  the  wife.]  That  pomt 
▼as  not  argued ;  and  it  is  a  mere  suggestion  thrown  out  upon  the  sup- 
posed authority  of  a  dictum  of  the  Vice-Chancellor  in  Pierce  v.  Thornely, 
2  Snnons  16T.  [Willes,  J. — All  powers  which  the  insolvent  may 
execute  for  his  own  benefit,  may  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors.(a)  Btles,  J. — A  promissory  note  given  to  a 
woman  during  coverture  vests  in  her  husband,  and  would  go  to  his 
assignees :  yet,  if  the  husband  does  not  reduce  it  into  possession  in  his 
lifetime,  it  survives  to  the  wife.]  The  husband  might  sue  upon  it  in  his 
own  name.  [Btlbs,  J. — ^No  doubt :  but  his  assignees  could  not.]  The 
reason  why  the  husband  is  required  to  join  for  the  recovery  of  a  debt 
due  to  the  wife  dum  sola,  is,  that  husband  and  wife  are  considered 
in  law  as  one  person.  The  same  reason  does  not  apply  in  tbe  case  of 
assignees.  The  plea  should  at  all  events  show  some  interference  on  tho 
art  of  the  assignees.  In  Herbert  v.  Sayer,  5  Q.  B.  965,  981  (B.  C. 
.  R.  vol.  48),  Tindal,  G.  J.,  says :  *•*'  All  future  property  and  contracts 
vest  in  the  assignees  by  the  words  of  the  statute  6  6.  4,  c.  16,  ss.  63, 127,, 
and  by  the  construction  put  by  the  Courts  on  the  words  of  tbe  older 
statutes.  But  there  must  be  property  in  the  bankrupty  or  eontraeta  with 
Ann,  before  such  property  or  contracts  can  vest  in  the  assignees."  1% 
may  be  that  the  action  should  be  brought  in  the  namee  of  the  husband^ 
the  wifBj  and  the  assignees. 

PhipBony  contr&.(() — Although  this  case  presents  *itself  in  a  r^^oon 
new  aspect,  there  can  be  little  or  no  difiieulty  on  principle  or  ^  ^ 
analogy  to  decided  cases.  The  assignees  are  entitled  to  all  the  property 
legal  and  equitable  to  which  the  husband  is  beneficially  entitled.  A  debt 
or  a  chose  in  action  of  the  wife  dum  sola  falls  within  this  category. 
[Erie,  C.  J. — I  had  a  notion  the  property  was  the  wife's,  and  that  the 
flosband's  interest  commences  only  upon  the  execution  executed.  Up  to 
that  time,  he  has  a  di|ty  of  eurtesy  to  lend  his  name  for  the  purpose 
of  reducing  it  into  possession.]  The  first  question  is,  what  is  the  nu8-» 
band's  interest  in  the  wife's  choses  in  action  ?  It  is  submitted  that  they 
are  by  the  marriage  vested  in  the  husband,  subject  to  the  condition  of 
their  being  reduced  *into  possession  during  the  coverture.  In  Butler's 
note  (304)  to  Co.  Litt.  851  a  (cited  by  Coltman,  J.,  in  Fitzgerald  v. 
Fitigerald,  8  C.  B.  592,  601  (E.  C.  L.  R.  vol.  65)),  it  is  said:  "With 
respect  to  such  part  of  the  wife's  personalty  as  is  not  in  her  possession, 
;— as,  money  owing  or  bequeathed  to  her,  or  accrued  to  her  in  case  of 
.  intestacy,  or  contingent  interests,-— these  are  a  qualified  gift  by  law  to 
her  husband,  on  condition  that  he  reduce  them  into  possession  during 
the  coverture ;  for,  if  he  happen  to  die  in  the  lifetime  of  his  wife,  with* 
oat  reducing  such  property  into  possession,  she,  and  not  his  reprcsenta- 

(«)  1  &  2  Vict  e.  110,  f.  49.    And  see  12  A  13  Viot.  o.  106,  i.  147. 

(6)  The  pointa  marked  for  argument  on  the  part  of  the  defendant  were  as  fbUowe : — 

**  1.  That,  aa  the  MngotM,  as  representing  tbe  basband,  mast  be  Joined,  tbe  husband  oaght 
Mt  to  W  Joined,  and  there  is,  as  respeets  tbe  husband,  a  mi^oinder: 

"  %,  That,  if  tbe  bosband  must  be  Joined  for  conformity  with  the  wife,  tbo  mon-Joinder  of  th^ 
•ntgnees  is  nerertbeless  fatal  to  tbe  action,  and  not  merely  matter  of  plea  in  abatement ; 

**Z.  That  the  plaintiff  ought  not  to  bava  demurred,  but  to  hara  replied  such  facts  (if  thej 
^Ut)  u  weald  answer  the  legal  objection  raised  bj  the  pleas." 
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tives,  will  be  entitled  to  it/*     That  is  the  true  view.     *'  By  the  inter- 
4(0001  marriage,  the  hasband  acquires  such  an  interest  *in  all  debts  due 

-I  to  the  wife,  that  he  may  release  them,  and  such  release  shall  bind 
the  wife.  So,  all  rights  accruing  to  the  wife  during  coverture  may  be 
released  by  the  husband :"  Bac.  Abr.  MfleoMe  (F).  So,  in  RoIIe's 
Abridgment,  Releas  (D),  it  is  said ;  ^*  Le  releas  del  baron  est  bon  barr 
del  dett  due  al  feme  devant  coverture :"  7  E.  8,  fo.  69.  Sheppard's 
Touchstone,  333,  is  to  the  same  effect, — '^  Any  man  may  release  any 
debt  or  duty  due  to  himself.  Also  a  man  may  discharge  or  release  any- 
thing due,  or  any  wrong  done,  to  his  wife  before  or  after  the  marriage. 
And  therefore,  it  a  trespass  were  done  or  a  promise  were  made  to  my  wife 
before  the  marriage,  I  may  at  any  time  during  the  marriage  release  this. 
So,  if  any  wrong  be  done,  or  obligation,  statute,  or  promise  made  to  her 
alone,  or  to  her  and  me  together,  at  any  time  during  the  marriage,  I  alone 
may  release  and  discharge  this.  And,  if  my  wife  be  an  executrix  to  any 
other  man,  I  may  release  any  debt  or  duty  due  to  the  testator."  And 
see  Com.  Dig.  Baron  and  Feme  (F),  (0).  In  Stooke  v.  Vincent,  1  Coll. 
G.  C.  527,  a  plea  of  a  release  executed  by  the  husband  was  allowed  to 
be  good.  If,  then,  the  husband  may  receive  a  debt  due  to  his  wife,  may 
sell  her  chose  in  action,  and  may  release  a  debt  or  duty  owed  to  her  or 
a  wrong  done  to  her,  why  should  not  his  assignees  have  all  the  interest 
that  he  is  entitled  to?  In  Roper  on  Husband  and  Wife,  Jacobs*s  edit. 
281,  2,  it  is  said :  '^  With  respect  to  the  legal  choses  in  action  of  the 
wife,  it  was  the  opinion  of  Lord  Macclesfield,  in  Miles  v.  Williams,  1  P. 
Wms.  255,  10  Mod.  160,  243,  that  the  assignment  in  bankruptcy  passed 
them  freed  from  the  wife's  right  of  survivorship,  and  that  the  assignees 
might  under  the  statute  1  Jac.  1,  c.  25,  sue  for  them  in  their  own  name, 
either  before  or  after  the  husband's  death.  This  was  followed  in  Bosvil 
*8341  ^'  ^^^°^^^«  ^  ^*  Wms.  458 ;  but,  in  Ex  parte  Goysegame,  *1  Atk. 

-^  192,  Lord  Hardwicke  thought  that  the  statute  only  gave  the 
assignees  such  right  of  action  as  the  bankrupt  might  have  had.  The  cases 
of  Miles  v.  Williams  and  Bosvil  v.  Brander  were  reviewed  in  Mitford  v. 
Mitford,  9  Yes.  87,  and  the  judgment  in  the  latter  case  applies  in  prin- 
ciple to  legal  as  well  as  to  equitable  debts.  It  seems,  therefore,  that  the 
legal  choses  in  action  of  the  wife  (with  the  exception  of  those  over  which 
her  husband  has  an  absolute  power  of  alienation),  will  survive  to  the 
wife,  as  against  the  husband's  assignees  in  bankruptcy,  unless  reduced 
into  possession  in  his  lifetime.  If,  then,  Gourts  of  equity  pursue  the 
legal  analogy,  it  seems  to  follow,  that,  since  the  husband  is  enabled  at 
law  to  reUaie  his  wife's  choses  in  action,  in  which  he  has  an  immediaU 
interest,  or  an  interest  expectant  upon  an  event  which  may  by  possibility 
happen  during  the  marriage,  that  class  of  his  assignees  before  described 
p  will  have  a  right  to  dispose  of  such  choses  in  action  for  value,  if  the 
disposition  be  made  during  the  coverture,  and  that  it  will  defeat  the 
wife's  title  by  survivorship."  In  Drake  v.  Beckham,  11  M.  &  W.  315,t 
the  Exchequer  Ghamber, — reversing  the  judgment  oif  the  Gourt  of  Ex- 
chequer in  Beckham  t;.  Drake,  8  M.  &  W.  846,t  9  M.  &;  W.  79, f— held, 
that  a  right  of  action  for  a  wrongful  dismissal  of  the  bankrupt  from  a 
situation  in  a  type-foundry,  passed  to  the  assignees :  and  this  decision  of 
the  Gourt  of  error  was  upheld  by  the  House  of  Lords:  Beckham  v. 
Drake,  2  House  of  Lords  Gases  579.  [Keating,  J. — *^  Principally," 
as  is  said  in  Smith's  Mercantile  Law,  5th  edit.  (542,  '^  on  the  ground  that 
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the  agreement  contained  a  atipulation  for  payment  of  5007.  as  a  penalty 
for  any  breach,  and  the  declaration  was  founded  upon  and  claimed  it."] 
Miles  V,  Williams  was  only  overruled  as  to  one  point,  viz.,  as  to  the  right 
of  the  assignees  to  sue  in  their  own  names :  *but,  as  to  the  main  r«qqr 
]}oiot,  it  has  never  been  doubted.  In  Shelford's  Bankrupt  Law,  ^ 
209,  it  is  said :  *^  Whatever  interest  a  husband  acquires  by  marriage  in 
the  wife's  property,  all  that  he  ean  himself  dispose  of,  either  of  her  legal 
or  eqaitable  interest,  passes  to  his  assignees.  The  rents  and  ^profits  of  her 
real  estate  they  take  during  the  coverture ;  her  personal  chattels  in  pos- 
session absolutely ;  her  chattels  real  and  choses  in  action,  mortgages, 
debts,  and  legacies,  in  the  same  manner  as  they  vested  in  the  husband, 
or  such  interest  therein  as  he  could  himself  have  assigned  or  released," 
-citing  Miles  v.  Williams,  1  P.  Wms.  249,  10  Mod.  160,  243,  Bosvil  v. 
Brandcr,  1  P.  Wms.  458,  Higden  v.  Williamson,  8  P.  Wms.  131,  Gray 
V.  Kentish,  1  Atk.  280,  Robinson  v.  Taylor,  3  Bro.  G.  C.  589,  and  Pringle 
V,  Hodgson,  3  Ves.  617.  In  Pierce  v.  Thornely,  cited  in  Yates  t;.  Sher- 
rington, it  was  contended  that  the  mere  filing  a  bill  was  a  suflScient 
redaction  into  possession  by  the  assignee :  but  Yice-Chancellor  Shadwell 
ruled  that  it  was  not.  [Erle,  C.  J. — In  Yates  v.  Sherrington,  the 
assignees  sued  alone.  That  clearly  will  not  do.  How  is  that  consistent 
with  Mr.  Butler*s  proposition  ?]  Mr.  Butler's  note  does  not  clash  with 
the  ultimate  decision  in  that  case.  The  chose  in  action  of  the  wife  can- 
Bot  be  reduced  into  possession  without  joining  the  wife :  if  the  assignees 
of  the  husband  wish  to  sue,  they  must  adopt  the  same  course  as  the 
hnsband  would.  It  was  never  objected  in  Pierce  t;.  Thornely  that  the 
assignee  could  not  have  sued  jointly  with  the  wife.  The  Yice-Chan- 
cellor says:  ^*If  the  husband  of  the  wife,  who  had  a  debt  due  to  her 
dam  sola,  had  become  bankrupt,  the  assignees  could  not  recover  payment 
of  the  debt  without  bringing  an  action  in  their  own  names  and  the  name 
of  the  wife  jointly ;  for,  by  the  commissioners*  assignment,  they  take  an 
interest  in  the  debt  in  the  same  manner  as  the  husband  had  it :  and  if, 
Mter  proceeding  in  the  action,  and  before  execution  levied,  r^oof* 
the  husband  died,  at  law  the  chose  in  action  would  survive  to  the  '- 
wife,  and  she  might  release  the  action,  as  a  co-plaintiff,  or  release  the  debt, 
as  entitled  to  it  by  survivorship.  At  law,  the  wife's  chose  in  action  could 
be  recovered  only  in  an  action  in  which  she  was  made  co-plaintiff  with 
her  husband,  or  with  his  assignees,  in  case  he  became  a  bankrupt.  If 
the  chose  in  action  were  equitable,  the  wife  is  not  of  necessity  to  be 
made  a  co-plaintiff;  she  must  be  a  party  to  the  suit.  This  was  decided 
in  Clarke  v.  Lord  Angier,  1  Gh.  Ca.  41 :  but  she  may  be  either  defend- 
aat  or  a  co-plaintiff.  At  law,  where  judgment  had  been  recovered  by 
the  husband  and  wife,  the  husband  alone  could  levy  execution :  but  a 
**  Court  of  equity  will  not,  unless  the  wife  consents,  permit  the  husband  to 
recover  the  whole  of  his  wife's  chose  in  action,  but  will  require  a  settle- 
ment to  be  made  upon  her.  In  so  doing,  a  Court  of  equity  not  only 
recognises  the  legal  principle  that  the  wife  might  be  entitled  by  snrvivor- 
ahip,  but  acts  upon  it  for  her  benefit  in  a  manner  which  a  Court  of  law 
eannot  do."     If  that  be  law,  it  ought  to  decide  this  case. 

Hanyman^  in  reply,  referred  to  Gaters  v.  Madeley,  6  M.  &  W.  42S,t 
Gayard  t;.  Sutton,  3  C.  B.  158  (E.  C.  L.  R.  vol.  54),  Hunt  t;.  Stephens, 
6  Q.  B.  937  (E.  C.  L.  R.  vol.  51),  Scarpellini  v.  Atcheson,  7  Q.  B.  864 
(£.  C.  L.  R.  vol.  53),  Ellison  v.  Elwin,  13  Simons  309,  and  Ashby  v. 
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Ashby,  1  Coll.  C.  C.  558 :  and  he  submitted  that  Miles  v.  Williams  was 
oyerrttled  so  far  as  applicable  here,  that  the  note  in  Shelford  was  mritten 
-without  adverting  to  Sherrington  v.  Yates,  and  that  this  action  codd 
only  be  properly  brought  by  the  husband  and  wife,  the  cause  of  action 
being  no  part  of  the  husband's  estate.  Cur.  adv.  vuU. 

3^007-1       *WlLLES,  J.,  now  delivered  the  judgment  of  the  Courts 

-I  Two  questions  were  raised  in  this  case,— first,  whether  the 
right  to  the  damages  sought  to  be  recovered,  considered  as  property,  did 
pass  to  the  assignees  in  bankruptcy  or  insolvency  of  the  husband, — and, 
secondly,  whether.  If  so,  the  assignees  were  necessary  parties  to  the 
action,  so  that  the  present  action,  brought  b^  the  husband  and  wife,  is 
substantially  defective. 

As  to  the  first  point,  it  is  settled  law,  that,  where  a  right  of  action  of 
the  bankrupt's  wife  is  of  such  a  character,  that,  if  vested  in  the  bank- 
rupt or  insolvent  alone,  it  would  have  passed  to  the  assignees,  the  interest 
of  the  bankrupt  or  insolvent  in  such  right  of  action  of  the  wife  does  pass 
to  the  assignees.  Here,  the  cause  of  action,  which  is  simply  for  the 
conversion  by  the  defendant  to  his  use  of  the  female  plaintiff's  goods, 
without  special  damage, — substantially,  therefore,  for  the  value  of  the 
goods, — falls  clearly  within  the  above  class ;  and  it  would  have  passed 
to  her  assignees,  if  she  before  her  marriage  had  become  bankrupt  or 
insolvent.  Her  husband's  interest,  therefore,  to  release  the  damages, 
or  to  sue  for  them  and  obtain  payment  thereof  by  execution  or  otherwise 
during  their  joint  lives,  passed  to  his  assignees  in  bankruptcy  or  insol- 
vency, which  ever  had  priority, — with  an  exception  which  is  more  appa* 
rent  than  real,  of  property  parted  with  by  way  of  fraudulent  preference, 
in  respect  of  which  the  bankrupt  or  insolvent  never  has  had  any  right 
of  action, — vest  absolutely  in  the  assignees,  who  elect  to  take  such  rights 
by  accepting  their  appointment. 

It  follows,  that,  in  our  opinion,  the  interest  of  the  bankrupt  passed  to 
the  assignees,  of  course  in  the  same  plisht  in  which  the  bankrupt  had 
^Qoon  it,  subject  to  the  ^condition  that  it  should  be  reduced  into  pos- 
-'  session  during  the  joint  lives  of  the  husband  and  wife. 

There  remains  the  question  whether  the  assignees  are  necessary 
parties  to  the  action,  it  being  clear  that  they  must  have  a  right  to  sue 
in  some  form.  As  for  suing  in  the  names  of  the  assignees  alone,  that  is 
excluded  by  the  deoision  in  Sherrington  v.  Yates,  12  M.  k  W.  855.t 

As  for  the  present  form  of  action,  in  the  names  of  the  bankrupt  and 
wife,  there  seems  no  good  reason  why  the  assignees  should,  contrary  to 
the  ordinary  rule  upon  the  construotion  of  the  Bankrupt  and  Insolvent 
Acts,  sue  in  the  name  of  the  bankrupt  or  insolvent,  when  all  his  interest 
is  vested  in  them,  together  generally  with  like  remedy  to  recover  in 
their  own  names  as  the  bankrupt  or  insolvent  would  have  had  but  for 
the  bankruptcy  or  insolvency.  When  Tindal,  C.  J.,  in  Sherrington  v. 
Yates,  suggested  that  possibly  an  action  might  be  brought  in  the  names 
of  the  husband  and  wife,  he  pointed  out  at  the  same  time  the  necessity, 
upon  that  assumption,  in  case  of  a  plea  like  those  here  relied  upon,  for 
a  replication  stating  that  the  action  was  brought  for  the  benefit  of  the 
assignees.  There  is  no  such  replication  in  the  present  case;  and  if 
there  were,  it  is  difficult  to  see  how  it  could  sustain  the  action. 

There  only  remains  an  action  in  the  names  of  the  assignees,  the  bank* 
rupti  and  the  wife,  or  of  the  assignees  and  the  wife*    An  action  at  th^ 
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suit  of  the  bankrttpl},  the  assignees,  and  the  wTTe,  ^rould  be  objectionable^ 
upon  the  ground  that  the  bankrupt  has  no  longer  any  legal  interest  in 
the  action,  for,  his  right  is  absolutely  transferred  in  stata  qno  to  the 
assignees.  If  it  be  objected  that  the  husband  x)ught  to  join  '^  for  con- 
formity," as  it  has  been  said,  the  answer  is,  that  the  rule  that  the  hus- 
Vand  must  join  for  ^conformity  is  not  universal  e^reh  at  the  r^ooo 
common  law ;  and  that  the  cases  in  which  it  has  been  applied  ^ 
are  cases  in  which  the  husband  has  had  an  interest  in  the  cause  of  action ; 
whilst  the  present  is  a  new  case,  created  by  statute,  in  which  he  has  no 
BQch  interest.  If  it  be  said  that  the  husband  ought  to  join,  in  order  to 
appoint  an  attorney  for  his  wife,  the  answer  may  be,  that,  in  point  of 
form,  she  can  sue  in  person.  If  it  be  objected  that  the  assignees  ought 
not  to  be  allowed  to  use  her  name  without  her  consent,  the  answer  is^ 
that  her  husband  might  have  done  so,  and  his  right  is  transferred  in 
statu  quo  to  his  assignees. 

Upon  these  grounds,  we  hold  that  the  alternative  suggested  by  Tindal, 
C.  J.,  in  Sherrington  v.  Yatea,  and  to  the  adoption  of  which  the  Court 
of  Cam.  Scac.  in  that  case  saw  no  objection,  namely,  an  action  in  the 
names  of  the  assignees  and  the  wife,  is  the  correct  one,  that  being  the 
only  mode  by  which  the  assignees  can  without  the  control  or  interfer- 
ence of  the  bankrupt  obtain  the  full  benefit  of  the  chose  in  action. 

Upon  the  ground,  therefore,  that  the  assignees  are  entitled,  and  are 
necessary  parties  to  the  action,  yre  give  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


♦CASTRIQUE  V.  IMRIE  and  Others.    Aprti  23.        t*340 

Error  bmTisg  been  brought  upon  a  judgment  for  ibe  plaintifF  in  thfii  Court,  a  Jadge'a  order  wan 
nade,  by  consent,  nnder  whieb  a  BUm  of  3000/.  was  inreated  by  the  defendants  in  Consols,  in 
the  joint  names  of  the  respective  attorneys,  **  in  lien  of  bnil  in  error  herein,  to  abide  tfae  fur- 
ther order  of  this  Court/'  The  judgment  having  been  reversed  by  the  Exchequer  Chamber:-^ 
Beld,  that  the  defendants  were  entitled  to  have  the  proceeds  of  the  stock  restored  to  thdm. 

Judgment  having  been  given  for  the  plaintiff  upon  a  special  case  in 
this  Court,  the  amount  of  damages  to  be  assessed  by  an  arbitrator  (vide 
9  C.  B.  N.  S.  1),  the  defendants  brought  a  writ  of  error,  whereupon 
it  was  agreed  between  the  attorneys  for  the  respective  parties,  that,  in 
lieu  of  giving  bail  in  error,  the  defendants  should  cause  a  sum  of  3000/. 
to  be  invested  in  Consols  or  Exchequer  Bills,  in  the  joint  names  of  the 
attorneys,  to  abide  the  further  order  of  this  Court ;  and  accordingly  the 
following  order  was  made  by  Keating,  J.,  on  the  11th  of  April,  1860  :-*• 

*'  Castrique         "j    *'  Upon  hearing  the  attorneys  or  agents  on  both 
V.  >  sides,  and  by  conaent,  I  do  order  that  the  do- 

Imrie  and  Others,  j  fendants  do  within  ten  days  invest  the  sum  of 
800O2.  in  Consols  or  Exchequer  Bills,  in  the  joint  names  of  Mr.  H.  D. 
L,  the  plaintiff's  attorney,  and  of  Mr.  £.  W.  F.  and  H.  R.,  the  defend- 
ants' agents,  in  lieu  of  giving  bail  in  error  herein,  to  abide  the  further 
^der  of  this  Court ;  and  that  thereupon  all  proceedings  on  the  reference 
provided  for  by  the  agreement  of  reference  of  the  26th  of  October, 
1859,  be  stayed  until  after  the  proceedings  in  error  are  disposed  of,  such 
proceeding9  to  be  commenced,  and  the  case  set  down  for  argument,  in 
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the  Exchequer  Chamber  during  this  next  Easter  Term,  or  otherwise  tbe 
judgment  to  be  final,  save  as  to  the  arbitration  and  taxation  hereinafter 
provided :  And  I  further  order,  that,  for  the  purpose  of  enabling  the 
defendants  to  carry  in  the  judgment-roll  herein,  upon  which  to  snggest 
and  bring  error,  the  judgment  be  entered  up  by  the  plaintiff  forthwith 
for  the  sum  of  2500Z.  and  500/.  costs,  subject,  in  case  the  plaintiff 
m^A-ii  ^obtains  judgment  in  the  Court  of  error,  to  the  said  snm  of 
-■  25002.  being  increased  or  reduced  by  the  arbitrator  appointed  by 
the  said  agreement  of  reference,  who  is  by  consent  of  the  parties  tO| 
allow  interest  to  the  plaintiff  on  the  amount  awarded  by  the  arbitrator 
at  4  per  cent,  from  the  25th  of  February  last,  and  also  subject  to  tbe 
said  sum  of  5002.  being  increased  or  reduced  by  the  master  on  taxation 
of  the  plaintiff's  costs  if  the  plaintiff  succeeds,  as  aforesaid." 

The  8000/.  was  accordingly  invested  in  3  per  cent.  Consols. 

On  the  8th  of  February,  1861,  the  Exchequer  Chamber  gave  jadg* 
ment  for  the  defendants,  reversing  the  judgment  of  this  Court, — 9  C.  B. 
N.  S.  451  (E.  C.  L.  B.  vol.  99) :  and  thereupon  the  plaintiff's  attorney 
gave  notice  of  appeal  to  the  House  of  Lords. 

On  the  12th  of  February,  the  defendants'  attorneys  applied  to  a  Jadge 
at  Chambers  for  an  order  that  the  sum  of  81662.  4ir.  6(2.  Consols,  the 
produce  of  the  80002.  so  invested  as  aforesaid,  should  be  sold,  and  the 
proceeds  handed  over  to  the  defendants'  attorneys:  but  the  learned  Judge 
declined  to  make  the  order,  referring  the  parties  to  the  Court. 

0.  Button  now  moved  for  a  rule  nisi  to  the  same  effect. — He  submitted 
that  the  condition  upon  which  the  money  was  invested  having  been  satis- 
fied, the  defendants  were  entitled  to  have  it  restored  to  them ;  and  that, 
if  bail  in  error  had  been  put  in,  the  bail  would  have  been  discharged 
on  the  reversal  of  the  judgment.  He  referred  to  the  151st  section  of 
the  Common  Law  Procedure  Act,  1852, 15  &  16  Vict.  c.  76.(a)  [Btlbs, 
jieQ^o-|  J-»  referred  to  James  v,  Cochrane,  9  *Exch.  552.'|']  There,  tbe 
-I  judgment  was  simply  for  costs,  and  therefore  that  case  has  no 
application  here. 

Eoll  showed  cause  in  the  first  instance. — ^By  the  terms  of  Mr.  Justice 
Keating's  order,  the  80002.  was  to  be  invested  to  stand  in  the  place  of 
bail  in  error,  to  be  a  security  for  the  judgment  until  the  proceedings  in 
error  were  disposed  of.  Those  proceedings  are  still  pending.  [Bylbs, 
J. — The  words  of  the  agreement  would  rather  seem  to  contemplate  the 
proceedings  in  the  Exchequer  Chamber.  There  is  not  the  least  refer- 
ence to  any  higher  Court  of  error.     The  words  of  tbe  agreement, 

(a)  Which  onaoti,  that,  "  apon  any  Jadgment  hereafter  to  be  giren  in  any  of  the  said  mpe- 
rior  Coarts  of  common  law  in  any  action,  execation  ahaU  not  be  stayed  or  delayed  by  proceed- 
ings in  error,  or  supersedeas  therenpon,  without  tbe  special  order  of  the  Court  or  a  Judge,  uoless 
the  person  in  whose  name  such  proceedings  in  error  be  brought,  with  two,  or,  by  leare  of  tbe 
Court  or  a  Judge,  more  than  two,  sufficient  sureties,  such  as  the  Court  (wherein  such  judgmest 
is  or  shall  be  given)  or  a  Judge  shall  allow  of,  shall,  within  four  clear  days  after  lodging  the 
memorandum  aUeging  error,  or  after  the  signing  of  the  judgment,  whicberer  shall  last  bappcBr 
or  before  execution  executed,  be  bound  unto  the  party  for  whom  any  such  judgment  is  or  sball 
be  given,  by  recognisance  to  be  acknowledged  in  the  same  Court,  in  double  the  sum  a^jadged 
to  be  recovered  by  the  said  judgment  (except  in  case  of  a  penalty  in  double  the  sum  reslly  dw 
and  double  the  costs),  to  prosecute  Uie  proceedings  in  error  with  effect,  and  also  to  satisfy  and 
pay  (if  the  said  judgment  be  affirmed,  or  the  proceedings  in  error  be  discontinued  by  tbe  plain- 
tiff  thereon)  all  and  singular  the  sum  or  sums  of  money  and  costs  atiijudged  or  to  be  a^jadged 
upon  the  former  judgment,  and  all  costa  and  damages  to  be  also  awarded  for  the  ddaytag  ef 
sxeoution,  and  shall  giva  Botioe  thereof  to  the  defendant  in  error  or  hi«  attom^." 
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therefore,  seem  to  coincide  with  the  old  practice  on  the  subject  of  bail 
in  error.]     The  effect  and  the  intention  of  the  order,  it  is  submitted, 
^evidently  were,  to  leave  the  matter  entirely  in  the  discretion  of  r^iojo 
the  Court.    The  proceedings  in  error  cannot  be  said  to  be  finally  ^ 
determined  until  judgment  has  been  given  by  the  House  of  Lords. 

Sutton^  in  support  of  the  rule,  was  stopped  by  the  Court. 

Erlb,  C.  J. — I  am  of  opinion  that  the  defendants  are  entitled  to  have 
money  out  of  the  Court.  The  order  of  my  Brother  Keating  discloses  all 
the  terms  of  the  agreement  between  the  parties.  I  think  that  agree- 
ment was,  that  the  30002.  should  be  invested  in  lieu  of  bail  in  error  to  * 
the  Exchequer  Chamber.  If  bail  had  been  put  in  in  the  ordinary  way, 
their  recognisance  would  have  been  discharged  on  the  reversal  of  the 
judgment  of  this  Court  by  the  Court  of  error.  The  agreement  which 
the  parties  came  to  was  merely  that  the  80002.  should  be  invested  in 
lien  of  bail  in  error,  and  subject  to  all  the  incidents  of  bail  in  error.  I 
think  the  rule  must  be  absolute. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  If  this  money  had 
been  by  agreement  invested  to  abide  the  event  of  the  suit,  possibly  the 
plaintiff's  contention  would  have  been  sustainable.  But,  according  to 
the  only  construction  which  I  can  put  upon  the  order  of  my  Brother 
Keating,  it  was  only  to  be  invested  to  stand  in  the  place  of  bail  in  error. 
Looking  at  the  provision  in  the  statute,  and  at  the  forms  given  in  Tidd's 
Appendix,  pp.  532,  533,  and  Chittv's  Forms,  pp.  281,  282,  it  seems  to 
be  clear,  that,  if  this  judgment  had  been  afSrmed,  the  defendants  must 
have  put  in  a  new  recognisance  of  bail  to  the  House  of  Lords.  That 
shows  that  the  construction  of  the  recognisance  of  bail  in  error  is  that 
it  is  applicable  to  the  Exchequer  ^Chamber,  and  its  effect  ex-  r^MA, 
haasted  when  the  judgment  is  a£Brmed  by  the  Court.  Conse-  *• 
qnently,  on  the  reversal  of  the  judgment  by  the  Exchequer  Chamber,  the 
bail  in  error  would  be  discharged,  and  of  course  the  money  which  was 
invested  as  a  substitute  for  bail  in  error,  is  to  be  restored  to  the  defend- 
ants. 

Btlbs,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Bule  absolute,  with  costs. 


k 


In  re  ANKB  SMITH.    April  24. 

i  eommiMion  for  taking  the  acknowledgmeDt  of  a  married  woman  abroad,  nnder  the  3  A  4  W. 
4t  e.  74,  wu  addressed  to  "Robert  Roger  Strong,  registrar  of  tbe  Supreme  Conrt  of  Welling- 
ton, New  Zealand,"  and  on  its  return  tbe  acknowledgment  was  found  to  have  been  taken  by 
**  Robert  Ro«/ger  Strang,  registrar  of  the  Supreme  Court  of  Wellington,"— Held,  that  the 
objeetion  might  be  got  over  by  a  slight  explanatici  on  affidavit  showing  the  identity  of  tha 
P»rty. 

Bat,  held,  tbat  an  objection  that  the  affidavit  was  sworn  before  "  J.  E.,  a  solicitor  of  the 
Supreme  Conrt  of  W.,  and  a  commissioner  for  taking  affidavits  there,"  was  insurmountable. 

PnipsoN  moved  that  the  proper  ofScer  should  be  directed  to  receive 
snd  file  the  certificate  and  afiidavit  of  an  acknowledgment  under  the  3 
^  4  W.  4,  c.  74,  taken  under  a  special  commission  at  Wellington,  in 
New  Zealand,  both  which  documents  were  defective. 

The  commission  was  addressed  to  '*  Robert  Roger  Strong,"  who  was 
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described  as  "  registrar  of  the  Snpreme  Court  of  Wellington,"  and  the 
acknowledgment  appeared  to  have  heen  taken  by  *^  Robert  Rodger 
Strang,  registrar  of  the  Sapreme  Court,  Wellington,  New  Zealand.** 
It  appeared  from  inquiries  which  had  been  made  at  the  colonial  office 
that  the  proper  name  of  the  registrar  of  the  Snpreme  Court  was  Robert 
Rodger  Strang ;  and  it  was  submitted  on  the  authority  of  In  re  Anna 

^  corroborative  evidence  would  suffice  to  get  over  such  an  objec* 
tion. 

The  affidavit  of  verification  purported  to  be  sworn  before  "Joba 
King,  a  solicitor  of  the  Supreme  Court  of  Wellington,  and  a  commis^ 
aioner  for  taking  affidavits  there."  The  rules  of  Court  relating  to  ao> 
knowledgments  contain  no  regulations  as  to  the  mode  of  swearing  affi- 
davits :  but  the  practice  has  been  in  accordance  with  the  regulations 
prescribed  by  the  rule  of  Court  of  Hilary  Term,  14  G.  8,  as  to  common 
recoveries,  which  regulations  had  been  previously  adopted  as  tofinee: 
see  Cruttenden  v.  Bourbel,  1  Taunt.  144.  By  that  rule  it  was  ordered, 
*^^  that,  if  the  party  or  parties  shall  be  in  Ireland  or  in  any  other  part 
or  parts  beyond  the  seas,  then  the  affidavit  or  affidavits  shall  be  made 
by  one  of  the  commissioners  who  hath  taken  the  acknowledgment  of  tbe 
warrant  or  warrants  of  attorney,  and  shall  be  sworn  either  before  some 
person  duly  authorized  to  take  affidavits  in  this  Court,  or  before  some 
magistrate  of  the  place  where  such  acknowledgment  shall  be  taken, 
having  authority  to  administer  an  oath,  and  in  the  presence  of  a  public 
notary,  which  notary  shall  also  certify  in  writing  under  his  hand  and 
aeal,  as  well  the  due  administering  of  this  oath,  as  also  the  name,  sig- 
niature,  and  office  of  the  magistrate  administering  the  same."  Here, 
there  was  no  notarial  certificate.  In  Ex  parte  Bayley,  2  Scott,  N.  R. 
523  (nom.  Ex  parte  Daly),  9  Dowl.  P.  C.  380  (nom.  Ex  parte  Davy),  2 
M.  &  G.  424,  where  the  affidavit  was  sworn  in  Russia  before  a  British 
consul,  the  Court  required  an  affidavit  that  there  was  no  local  magis- 
trate in  that  country  having  authority  to  administer  oaths.  But  here 
the  question  is  somewhat  different :  and  probably  the  Court  may  pre- 
sume that  a  solicitor  of  the  Supreme  Court  at  Wellington  has  power  to 
take  affidavits  there.  [Keating,  J. — There  are  magistrates  in  New 
*3461  ^^^^^^^  *  *^^  constitution  of  that  settlement  is  regulated  by 
-■  Act  of  Parliament] 

Erle,  C.  J.-^As  to  the  first  point, — the  names  being  almost  identi- 
cal,— a  slight  corroboration  by  affidavit  would  suffice  to  get  over  tbe 
objection.  But,  as  to  the  other,  I  think  the  objection  is  a  fatal  one: 
the  commission  must  go  back  in  order  that  the  affidavit  may  be  sworn 
before  a  person  having  due  authority  to  take  it. 

The  rest  of  the  Court  concurring.  Rule  refused. 
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In  re  LADY  FRANCES  HENRIETTA  DALLAS.    J%  4. 

The  offieer  appointed  ander  the  3  A  4  W.  4»  o.  7i,  is  justiflod  in  declining  to  receire  and  file  as 
aeknowledgment  of  a  deed  by  a  married  woman,  eonvojing  her  interett  in  certain  property, 
where  a  provision  is  to  l)e  made  for  lier  in  lien  of  sneli  ber  interest,  and  the  commissionei 
oterelj  eertifies  that  the  deed  declaring  the  tmsts  of  that  prorision  ''has  been  already 
t»gro99ed,  and  was  produced  before  him :"  and  the  Court  will  not  make  any  order  on  the 
subject  nntii  they  are  satined  that  the  deed  has  been  duly  exec^ed. 

Manlet  Smith  moved  that  the  proper  officer  might  he  directed  to 
receive  and  file  the  certificate  and  affidavit  of  an  acknowledgment  under 
the  3  &  4  W.  4,  c.  74,  by  Lady  Frances  Henrietta,  the  wife  of  Sir  Ro- 
bert Dallas,  which  had  been  taken  at  Paris. 

It  appeared  npon  affidavit  that  the  consideration  for  the  release  by 
Lady  Dallas  of  her  interest  was  to  be  an  annuity  arising  from  a  sum  of 
3333/.  6».  8d.  8  per  cent.  Consols,  to  be  invested  in  the  names  of  trustees 
for  that  purpose ;  that  Sir  Robert  and  Lady  Dallas  being  at  Paris,  the 
deeds  were  sent  there  for  execution,  with  a  commission  for  taking  the 
acknowledgment  of  Lady  Dallas  under  the  statute,  but  the  deed  declaring 
the  ^trusts  of  the  33381.  6b*  8d.  had  not  then  been  executed  by  r:^Q«7 
the  trustees.  The  engrossment  was  however  sent,  and  also  the  '- 
Btock  receipt  showing  that  that  amount  of  stock  had  been  duly  invested. 

The  affidavit  of  verification,  sworn  by  Robert  Ormond  Maugham,  one 
of  the  commissioners,  stated  ''  that  the  said  Frances  Henrietta  Lady 
Dallas  declared  that  a  provision  was  to  be  made  for  her  ib  conse- 
quence of  her  giving  up  such  her  interest  in  the  said  estate ;  and  that, 
before  her  acknowledgment  was  so  taken,  he  (the  commissioner)  waa 
satisfied,  and  does  now  verily  believe,  that  such  provision  has  been  made 
by  an  investment  in  the  government  funds  in  the  names  of  trustees  for 
the  benefit  of  the  said  Frances  Henrietta  Lady  Dallas,  as  explained  in 
a  deed  already  engroised ;  and  that  such  deed  has  been  produced  to 
this  deponent  and  the  said  Edmund  Alexander  Wilson^  the  other  eoo^ 
missioner." 

It  was  objected  at  the  office  that  this  affidavit  was  insufficient,  imm- 
nuch  as  it  merely  showed  that  the  deed  declaring  the  truats  of  the 
3333/.  6«.  8dt.  consols  had  been  evgros^edj  and  did  not  show  that  it  ba.d 
been  executed  by  the  proper  parties. 

Application  was  thereupon  made  to  Williams,  J.,  at  Cbambersy  bial 
he  declined  to  entertain  it,  and  referred  the  parties  to  the  Court. 

It  now  appeared  that  the  deed  had  since  been  duly  executed,  and 
therefore  it  was  submitted  that  all  the  requirements  of  the  rule  of  Hilary 
Term,  1884,  had  been  complied  with. 

Erle,  C  J. — The  officer  did  quite  right  in  sending  the  matter  to  the 
Court;  and  it  behoves  us  to  look  carefully  into  it  to  see  that  the  rights 
of  the  lady  are  properly  secured  to  her.  Let  it  be  referred  to  some 
member  of  the  Court  now  present;  and,  on  the  ^production  of  r^oig 
the  deeds  before  him,  he  will  give  the  proper  direction  to  our  ^ 
officer. 

The  parties  accordingly  attended  before  Willes,  J.,  at  Chambers,  and 
produced  the  deeds ;  and,  the  learned  Judge  being  satisfied  that  all  had 
been  regularly  and  properly  done,  the  order  vras  made  as  prayed. 

Fiat. 

C.  B.  N.  8.,  VOL.  X. — 14 
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WILSON  and  Others  v.  MIERS  and  Others.    Jan.  23. 

By  tbe  deed  of  Bottlement  of  a  joint  stock  Company,  its  business  was  declared  to  be  **  to  boild 
or  parcbase  and  own  or  bire  iron  stoam-Tessels,  and  to  nse  or  let  npon  bire  tbe  same  for  tbe 
purpose  of  transport  of  coals  or  otber  mercbandise  from  any  port  or  ports  of  tbe  onitcd  king- 
dom, or  elsewbere,  to  any  otber  port  or  ports  of  tbe  nnited  kingdom,  or  elsewhere :"  and  tbe 
powef  9  of  the  directors  were  defined  to  be,  among^st  otber  things,  **  tbe  building  or  pnrchssiag 
or  hiring  of  such  stoam-ressels  as  they  should  see  fit/'  tbe  selling  and  letting  to  hire  and 
chartering  of  tbe  vessols,"  "  tbe  general  .conduct  and  management  of  tbe  business  of  tbe 
Company/'  and  *'  the  controlling,  managing,  and  regulating,  in  all  otber  respects  except  as  by 
those  presents  othcrwieo  prorided,  of  all  matters  relating  to  tbe  Company,  and  the  afairt 
thereof/' 

The  directors,  thinking  it  expedient  to  sell  all  tbe  yessels  belonging  to  tbe  Company,  employed 
the  plaintifl's,  ship-brokersj  to  procure  a  purchaser.  Tbe  plain tilTs  accordingly  negotiated  a 
sale  of  the  yessels  npon  the  terms  fixed  by  tbe  directors,  with  one  C. ;  tbe  negotiation,  bow- 
ever,  went  off,  upon  an  objection  urged  by  C/s  solicitor  that  the  directors  bad  no  power  to 
sell  the  whole  of  the  Tessels,  except  in  tbe  event  of  tbe  winding  up  of  tbe  Company  with  tbe 
consent  of  tbe  shareholders, — Which  had  not  been  obtained. 

Held,  that  tbe  plaintiffs  were  not,  under  tbe  circumstances,  entitled  to  maintain  an  aetios 
against  tbe  directors  upon  an  implied  warranty,  that  they  had  authority  to  sell,  wbieb  in 
point  of  fact  they  had  not. 

Qaare,  as  to  tbe  measure  of  damages  in  sUcb  a  case,  if  tbe  action  bad  been  maintunable? 

This  was  an  action  for  an  alleged  breach  of  an  implied  warranty  by 
the  defendants  that  they  had  authority  to  sell  certain  ships. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  being  ship- 
brokers,  whose  business  consisted  of  introducing  merchants  desirous  of 
purchasing  or  chartering  ships  to  shipowners  having  ships  for  sale  or 
charter,  and  of  negotiating  business  between  such  merchants  and  ship- 
owners, for  certain  commission  to  be  paid  to  the  plaintiffs  in  that  bebalf, 
*^-t01  ^^^  defendants  ^representing  themselves  as  directors  of  and  as 
-I  acting  for  and  on  behalf  of  a  certain  Company  called  The  General 
Iron  Screw  Collier  Company,  Limited,  and  also  representing  that  the 
said  Company  was  ready  and  willing  to  sell  certain  ships  belonging  to 
the  said  Company,  and  was  desirous  of  meeting  with  a  purchaser,  in 
consideration  that  the  plaintiffs  as  such  brokers  would  take  instructions 
from  the  defendants  as  directors  of  the  said  Company,  and  would  through 
the  defendants,  as  representing  the  said  Company,  agree  with  the  said 
Company  to  render  and  would  render  to  the  said  Company  their  services 
as  brokers  as  aforesaid  in  endeavouring  to  obtain  a  purchaser  for  tbe 
said  ships,  upon  the  terms  that  if  the  plaintiffs  should  be  successful  in 
introducing  a  purchaser  who  actually  closed  a  bargain  with  the  saitl 
Company  for  the  purchase  of  the  said  ships,  the  plaintiffs  should  be  paid 
by  the  said  Company  a  commission  of  52.  per  cent,  upon  the  amount  of 
the  purchase-money,  but  that  if  the  plaintiffs  should  not  so  succeed,  then 
that  they  should  be  paid  nothing  for  their  services,  the  defendants  wai- 
ranted  that  they  had  power  and  authority  to  give  such  instructions  on 
behalf  of  the  said  Company,  and  to  effect  an  agreement  between  the 
said  Company  and  the  plaintiff)  on  the  terms  aforesaid :  Averment,  tbai 
the  plaintiffs  did  take  instructions  from  the  defendants,  and  agreed  to 
the  said  terms,  and  they  expended  great  time,  trouble,  and  expense  in 
rendering  their  services  for  the  purposes  aforesaid,  and  in  negotiating 
the  terms  of  purchase  between  the  defendants  as  representing  the  said 
Company  and  certain  merchants  introduced  by  the  plaintiffs  as  willing 
to  become  purchasers  of  the  said  ships,  and  the  said  merchants  intn>- 
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doccd  by  the  plaintiffs  were  ready  and  willing  and  offered  to  purchase 
the  said  ships  from  the  said  Company  upon  terms  finally  concluded  and 
agreed  upon  between  them  and  *the  defendants  as  representing  r«QirA 
the  said  Company ;  and  the  plaintiffs  performed  all  conditions  *- 
precedent,  and  all  times  elapsed,  and  all  matters  and  things  were  done 
and  happened  to  entitle  the  plaintiffs  to  have  the  said  warranty  performed 
and  complied  with  on  the  part  of  the  defendants :  Breach,  that  the  de- 
fendants broke  their  warranty,  in  this  respect,  that  they  had  no  autho- 
rity or  power  to  give  such  instructions  on  behalf  of  the  said  Company, 
nor  to  make  an  agreement  for  the  said  Company  with  the  plaintiffs  on 
the  terms  aforesaid ;  by  reason  whereof  the  said  supposed  agreement 
between  the  said  Company  and  the  plaintiffs  was  not  the  agreement  of 
the  said  Company,  nor  binding  upon  it,  and  was  repudiated  by  the  said 
Company ;  and  the  plaintiffs'  said  time,  trouble,  and  expense  were  wholly 
thrown  away,  and  it  was  impossible  for  the  plaintiffs  to  earn  anything 
nnder  the  said  supposed  agreement,  as  they  otherwise  might  and  would 
have  done  had  the  same  been  the  agreement  of  the  said  Company. 

The  second  count  stated,  that  the  plaintiffs  being  such  brokers  as  in 
the  first  count  mentioned,  and  the  defendants  representing  themselves 
to  be  directors  and  acting  on  behalf  of  the  said  Company  as  in  that 
count  mentioned,  and  also  representing  that  the  said  Company  was 
ready  and  willing  to  sell  certain  ships  belonging  to  the  said  Company, 
and  was  desirous  of  meeting  with  a  purchaser,  in  consideration  that  the 
plaintiffs  would  agree  with  the  said  Company,  through  the  defendants  as 
representing  it,  to  render  their  services  as  such  brokers  in  endeavouring 
to  find  and  introduce  a  purchaser  for  the  said  ships,  upon  the  terms  of 
being  paid  a  commission  of  52.  per  cent,  upon  the  amount  of  the  pur- 
ehase-money  if  they  were  successful  in  finding  and  introducing  a  mer- 
chant who  actually  became  a  purchaser  of  the  said  ships,  and  of  being 
paid  nothing  for  their  trouble  if  not  so  successful;  *and  in  r^Qei 
further  consideration  of  the  plaintiffs'  finding  and  introducing  to  ^ 
the  defendants,  as  representing  the  said  Company,  a  merchant  who  was 
desirous  of  purchasing  the  said  ships,  and  of  the  plaintiffs'  carrying  on 
a  negotiation  between  such  merchant  and  the  defendants,  and  inducing 
the  said  merchant  to  accept  the  terms  and  conditions  of  purchase  re- 
quired by  the  defendants  on  behalf  of  the  said  Company,  and  of  the 
plaintiffs'  procuring  the  said  merchants  to  finally  close  and  agree  with 
the  defendants  as  representing  the  said  Company,  upon  the  said  terms 
and  conditions,  and  to  bind  themselves  with  the  defendants  as  represent- 
ing the  said  Company,  to  purchase  the  said  ships  upon  the  said  terms, — 
the  defendants  promised  and  warranted  to  and  with  the  plaintiffs,  that 
they  the  defendants  had  authority  and  power  to  make  the  said  agree- 
ment between  the  said  Company  and  the  plaintiffs,  and  also  to  effect  the 
said  agreement  for  the  said  Company  for  the  sale  of  the  said  ships : 
Averment,  that  the  plaintiffs  afterwards  entered  upon  the  said  services, 
and  introduced  to  the  defendants  certain  merchants  who  were  desirous 
of  purchasing  the  said  ships,  and  the  plaintiffs  carried  on  a  negotiation 
between  the  defendants  and  the  said  merchants  in  order  to  bring  the 
parties  to  an  agreement  upon  the  terms  and  conditions  of  purchase,  and 
succeeded  in  inducing  the  said  merchants  to  accept  the  terms  and  con- 
ditions required  by  the  defendants,  and  the  said  merchants  and  the 
defendants  on  behalf  of  and  as  representing  the  said  Company  finally 


»  ■■ 
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closed  and  agreed  upon  the  terms  aqd  conditions  of  the  said  purebase, 
and  the  said  merchants  bound  themselves  to  purchase  upon  such  terms 
and  conditions,  and  to  pay  a  large  sum  of  money  for  the  said  ships,  to 
wit,  the  sum  of  60,000Z. ;  and  the  plaintiffs  performed  all  conditions 
precedent,  and  all  times  elapsed,  and  all  matters  and  things  were  done 
#%A91  *^^^  happened  to  entitle  them  to  have  the  said  promise  and  war- 
^J  ranty  on  the  part  of  the  defendants  performed  and  complied 
with :  Yet  the  defendants  broke  their  said  promise  and  warranty,  in 
this  respect,  that  they  had  no  power  or  authority  to  make  the  said  agree- 
ment for  the  said  Uompany  with  the  plaintiffs  as  aforesaid ;  and  also 
that  they  had  no  power  or  authority  to  make  the  said  contract  for  the 
Company  for  the  sale  of  the  said  ships  to  the  said  merchants  so  intro- 
duced by  the  plaintiffs  as  aforesaid:  by  reason  whereof  the  plaintiffs 
had  no  agreement  with  the  said  Company  for  the  payment  to  them  of 
the  said  commission  upon  the  terms  aforesaid,  nor  was  there,  for  the 
Jke  reasons,  any  cpn tract  between  the  said  Company  and  the  said  mer- 
chants for  the  purchase  of  the  said  ships,  as  there  otherwise  would  hare 
been ;  and  by  reason  of  the  premises  the  plaintiffs  had  lost  the  benefit 
of  the  said  contract,  and  had  not  become  entitled  to  the  said  commissioii, 
as  they  otherwise  would  have  been,  and  their  trouble  and  labour  and 
expense  had  all  been  thrown  away  and  lost. 

There  was  also  a  count  for  money  payable  by  the  defendants  to  the 
plaintiffs  for  work  done  and  materials  provided  by  the  plaintiffs  for  the 
defendants  at  their  request,  and  also  for  commission  of  right  due  and 
owing  and  by  the  defendants  agreed  to  be  paid  by  them  to  the  |)luinti£[a 
for  negotiating  the  sale  of  ships  of  the  defendants. 

The  defendants  pleaded, — first,  to  the  first  count,  that  they  did  sot 
warrant  as  alleged, — secondly,  to  the  second  count,  that  they  did  not 
promise  or  warrant  as  therein  alleged, — thirdly,  to  the  first  and  second 
counts,  that  they  were  not  guilty  of  any  breach  of  warranty  as  in  those 
counts  respectively  alleged, — fourthly,  to  the  residue  of  the  declaration, 
never  indebted :  whereupon  issue  was  joined. 

^n -q-i  ■  *The  cause  was  tried  before  Willes,  J.,  at  the  sitting  in  London 
J  after  last  Trinity  Term.  The  plaintiffs  are  ship-brokers  carrying 
on  business  in  Leaden  hall  Street,  London,  under  the  firm  of  Wilson, 
Barton  &  Slater.  The  defendants  were  six  of  the  nine  directors  of  a 
Company  called  The  General  Iron  Screw  Collier  Company,  Limited. 
The  action  was  brought  for  (in  the  first  count)  an  alleged  breach  of 
warranty  by  the  defendants  that  they  had  authority  on  behalf  of  the 
Company  to  employ  the  plaintiffs  as  ship-brokers  to  negotiate  a  sale  of 
certain  ships  belonging  to  the  Company;  and,  in  the  second  count,  for 
an  alleged  breach  of  warranty  by  the  defendants  that  they  had  authority 
to  agree  to  sell  the  ships ;  and  under  the  indebitatus  count  the  plaintiffs 
claimed  3000Z.,  being  a  commission  of  5  per  cent,  on  60,0002^  the  sum 
at  which  they  had  found  a  purchaser  for  the  twelve  ships  of  the  Com- 

The  General  Iron  Screw  Collier  Company  was  established  in  1852, 
and  was  provisionally  and  afterwards  completely  registered  under  the 
Joint  Stock  Companies  Act,  1854.  The  object  for  which  the  Company 
was  formed,  was,  to  build  or  purchase  iron  steam-vessels,  to  be  engaged 
in  the  transport  of  coals  or  other  merchandise.  The  capital  was  to  be 
250,000/.,  (fivided  into  50,000  shares  of  bh  each.    A  deed  of  settlement 
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In  the  ordinary  form  was  prepared  and  executed  by  the  requisite  num- 
ber of  shareholders,  and  duly  registered ;  and  thus  the  Company  was 
incorporated  in  accordance  with  the  statute  7  &  8  Vict.  c.  110. 

The  clauses  of  the  deed  of  settlement  material  to  the  present  case 
were  the  following : — 

Clause  3.  "  That  the  business  of  the  Company  is  and  shall  be,  to 
bnild  or  purchase  and  own  or  hire  iron  steam-vessels  with  the  screw 
propeller  or  other  means  of  propulsion,  and  to  use  or  let  upon  hire  the 
same  for  the  purpose  of  the  transport  of  the  coals  or  other  *mer-  rutot^ 
chandise  from  any  port  or  ports  in  the  united  kingdom  of  Great  ^ 
Britain  and  Ireland,  or  elsewhere,  to  any  other  port  or  ports  in  the 
anited  kingdom  of  Great  Britain  and  Ireland,  or  elsewhere." 

Clause  6.  '*  No  person  except  a  person  from  time  to  time  expressly 
authorized  by  these  presents,  or  by  a  board,  so  to  do,  shall  have 
anj  authority  to  enter  into  any  contract  so  as  to  l^ind  the  Company 
thereby." 

Clause  94.  "  The  directors  shall  be  intrusted  with  and  exercise  and 
perform  the  following  powers  and  duties,  to  wit, — 

"2.  The  building  or  purchasing  or  hiring  of  such  steam-vessels  as 
they  see  fit,  with  all  requisite  engines  and  apparatus. 

*'4.  The  repairing  and  renewal  of  the  vessels,  engines,  and  appa* 
ratos. 

"  5.  The  selling  and  letting  to  hire  and  chartering  of  the  vessels. 

^^7.  The  general  conduct  and  management  of  the  business  of  the 
Company. 

'*  15.  The  entering  into  contracts  for  the  Company,  and  the  altering, 
rescinding,  or  abandoning  of  the  same,  and  the  contracting  on  behalf 
of  the  Company  of  such  debts  and  liabilities  as  may  be  necessary  iti 
transacting  the  business  of  the  Company,  including  the  accepting^ 
endorsing,  and  making  of  such  bills  of  exchange  and  promissory  notes 
as  may  be  requisite  in  the  course  of  the  business  of  the  Company. 

'^  32.  The  controlling,  managing,  and  regulating  in  all  other  respects, 
except  as  by  these  presents  otherwise  provided^  of  all  matters  relating 
to  the  Company  and  the  affairs  thereof." 

The  dissolution  of  the  Company  (subject  to  the  provisions  of  the  Joint 
Stock  Companies  Act,  1856,  19  &  20  Vict  c.  47)  was  provided  for  by 
the  following  clauses : — 

^Clause  161.  ^^That  an  absolute  dissolution  of  the  Company  r^oer 
shall  be  made  only  under  the  following  circumstances,  that  is  to  1- 
Mj,  if  a  resolution  for  that  purpose  shall  be  reduced  into  writing,  and 
shall  be  twice  read  and  put  to  the  vote,  and  shall  be  carried  each  time 
bj  a  majority  of  at  least  two-thirds  in  number  of  the  shareholders 
present  personally  or  by  proxy,  holding  among  them  at  least  two-thirds 
of  the  shares  of  the  Company,  at  an  extraordinary  general  meeting,— « 
and  if  such  resolution  shall  be  confirmed  by  a  like  majority  at  a  subse* 
qaent  extraordinary  general  meeting  to  be  held  after  the  expiration  of 
fourteen  days,  but  before  the  expiration  of  fourteen  days  next  after  the 
general  meeting  at  which  such  first  resolution  shall  have  been  passed,— 
then  the  Company  shall  be  dissolved,  and  it  is  hereby  declared  to  be 
dissolved  accordingly,  from  the  date  of  such  second  general  only  tneet- 
iog,  except  for  the  purposes  mentioned  in  the  next  following  article,  and 
without  prejudice  thereto." 
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Clause  162.  ''  That,  in  case  of  a  dissolution,  tbe  directors  shall,  with 
all  convenient  speed,  and  they  are  hereby  empowered  to  call  in,  sell, 
dispose  of,  and  convert  into  money  all  such  parts  of  the  estate  and 
effects  of  the  Company  as  shall  not  already  consist  of  money;  and  a 
general  account  and  valuation  shall  be  made  by  the  directors  of  the  said 
estate,  effects,  and  proceeds  of  such  sale  and  conversion,  which  account 
and  valuation  shall  be  submitted  to  an  extraordinary  general  meeting  to 
be  held  for  the  parpose,  and,  when  approved  by  such  meeting,  it  shall 
be  binding  upon  the  shareholders:  and,  upon  settling  such  final  accounts, 
all  the  surplus  estate  and  effects,  if  any,  of  the  Company,  shall  be 
divided,  ordered,  and  disposed  of,  after  payment  of  all  just  demands 
upon  the  Company,  among  the  shareholders,  in   proportion   to  their 
respective  shares ;  provided  always,  that  no  shareholder  who  shall  not 
^or/»-|   put  in  his  claim,  and,  if  required,  establish  his  title  to  the  ^share 
^   of  such  surplus  falling  due  to  him,  within  two  years  after  tbe 
extraordinary  general  meeting   held  for  winding  up  the  Company's 
affairs,  shall  be  entitled  to  any  share  or  interest  therein,  but  the  same 
shall  be  applied  and  divided  as  part  of  the  surplus  capital  of  the  Com- 
pany, for  the  benefit  and  among  the  then  ascertained  parties  among 
whom  the  rest  of  the  capital  shall  be  distributable ;  provided  always, 
that,  notwithstanding  such  resolution  for  the  dissolution  of  the  Company 
having  been  passed  as  hereinbefore  provided,  these  presents,  and  all  the 
privileges,  rights,  and  liabilities  of  the  shareholders  shall  continue  in 
full  force  until  the  affairs  of  the  Company  shall  have  been  faliy  wound 
up,  and  the  whole  of  the  debts,  credits,  assets,  and  property  of  tbe 
Company  paid,  got  in,  realized,  and  divided  as  aforesaid,  and  for  these 
purposes  and  until  such  time  as  aforesaid,  the  Company  shall  be  and  be 
deemed  and  taken  to  be  still  subsisting  and  undissolved,  any  such 
resolution  as  aforesaid  and  anything  hereinbefore  mentioned  to  the 
contrary  notwithstanding." 

At  the  beginning  of  1858,  it  being  found  difficult  to  find  advantageous 
employment  for  the  Company's  vessels,  and  the  shareholders  becoming 
dissatisfied,  an  extraordinary  general  meeting  of  the  Company  was  held, 
at  which  it  was  resolved  ^'  that  the  directors  be  instructed  to  sell  the 
vessels  and  realize  the  property  of  the  Company  with  as  little  delay  as 
is  consistent  with  the  interests  of  the  shareholders,  and  that  meanwhile 
the  business  be  conducted  as  usual,  but  with  due  regard  to  the  object 
of  this  resolution  ;*'  and  a  committee  was  appointed  *'  to  advise  with  the 
directors  for  the  purpose  of  carrying  out  the  above  resolution." 

In  October,  1859,  the  plaintiffs  applied  to  the  directors  proposing  to 
assist  them  in  the  sale  of  their  vessels,  twelve  in  number;  and,  liter 
nn^Y-i  considerable  ^negotiation,  and  various  offers  had  been  made  and 
-I  rejected,  a  contract  was  ultimately  made,  through  the  plaintiffs 
intervention,  with  one  Capper,  the  secretary  to  the  Victoria. Dock  Com- 
pany, for  the  sale  of  the  whole  of  the  vessels  to  him  for  60,000Z.,— one 
of  the  terms  of  the  bargain  being  that  '^  a  commission  of  51.  per  cent, 
mpon  the  amount  of  purchase-money  should  be  paid  by  the  sellers  to 
Messrs.  Wilson,  Barton  &  Slater  (the  plaintiffs),  as  the  several  instal- 
ments are  discharged." 

A  draft  contract  was  prepared  and  was  submitted  to  Mr.  Capper  and 
tbe  other  parties  interested  in  the  purchase,  and  to  their  solicitors. 
The  latter  objected  that  the  directors  had  no  power  to  sell  tbe  ahip^ 
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without  the  consent  of  the  shareholders,  inasmuch  as  the  sale  of  the 
whole  of  the  fleet  was  virtually  a  dissolution  of  the  Company.  A  dis- 
cnssion  took  place  with  the  hoard  of  directors  as  to  this  difficulty.  The 
directors  expressed  their  willingness  to  enter  into  the  contract,  but  the 
proposed  purchasers  declined  to  do  so,  unless  the  directors  would  bind 
themselves  to  obtain  the  consent  of  the  shareholders.  This  the  directors 
wouM  not  undertake  to  do. 

On  the  21st  of  December,  1859,  an  extraordinary  general  meeting 
of  the  shareholders  was  held,  when  a  resolution  was  moved,  ^'  that  it  is 
expc<Iient  that  the  offer  for  the  purchase  of  the  Company's  vessels  refer* 
red  to  in  the  directors'  report  be  accepted."  The  assent  of  a  sufficient 
namber  of  shareholders,  pursuant  to  the  161st  clause  of  the  Company's 
deed,  not  having  been  obtained,  the  resolution  was  negatived. 

The  plaintiffs  thereupon  demanded  3000Z.  for  their  commission  for 
procuring  a  purchaser ;  and,  their  demand  not  being  complied  with, 
brought  this  action  against  the  directors. 

On  the  part  of  the  defendants,  it  was  submitted  that  *the  r^oco 
action  was  not  maintainable ;  that  there  was  no  complete  con-  '- 
tract  entered  into  between  the  directors  and  Mr.  Capper,  but  all  rested 
in  proposal,  which  ultimately  went  off*,  and  therefore  no  commission  was 
earned  (Broad  v.  Thomas,  4  Moore  &  P.  732,  7  Bingh.  99  (E.  0.  L.  R, 
vol.  20),  4  C.  &  P.  338  (E.  C.  L.  R.  vol.  19);  that  there  was  no  war- 
ranty by  the  defendants  that  they  had  authority  to  sell, — the  fact  of 
authority  being  no  more  in  their  knowledge  than  in  that  of  the  plain- 
tifE»,  the  deed  of  settlement  being  registered  and  accessible  to  all  the 
world ;  that,  if  any  one  was  liable  at  all,  it  would  be  the  Company,  and 
not  the  directors  ;(a)  that  there  was  no  evidence  to  sustain  the  breach,— 
the  objection  of  the  purchasers  to  complete  the  bargain  being  unfounded, 
inasmuch  as  the  directors  had  ample  authority  under  the  deed  regulating 
the  affairs  of  the  Company  to  sell  their  ships  as  they  might  think  best 
for  the  interests  of  the  shareholders ;  and  that  the  sale  even  of  the 
whole  of  their  fleet  would  not  necessarily  be  a  dissolution  of  the  Com- 
panv,  for  they  might  well  carry  on  their  business  without  being  pos*» 
Bessed  of  a  single  vessel  of  their  own,  and  the  161st  clause  only  coming 
into  operation  in  the  event  of  a  resolution  being  come  to  by  the  share* 
holders  finally  to  dissolve  the  Company. 

The  learned  Judge  reserved  to  the  defendants  leave  to  move  to  enter 
a  verdict  for  them  upon  these  points,  in  the  event  of  the  jury  finding 
for  the  plaintiffs:  and,  as  to  the  damages,  he  told  the  jury  that,  although 
the  plaintiffs  were  not  absolutely  entitled  to  recover  the  3000/.  as  com- 
mission, it  was  for  them  to  say  whether  there  was  any  reason  why  they 
should  not  recover  that  sum,  if  they  (the  jury)  thought  they  had  lost 
it  by  the  wrongful  act  of  the  defendants, — rather  intimating  that  he 
Bhouhl  be  surprised  if  the  jury  gave  less. 

*The  jury  having  found  for  the  plaintiff",  damages  3000^,  r*Q^Q 

Montagu  Smith,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  ^ 
mle  nisi  to  enter  a  verdict  for  the  defendants,  pursuant  to  the  leave 
reserved,  on  the  grounds  ''  that  the  contracts  and  warranties  alleged  in 
the  first  and  second  counts  of  the  declaration  were  not  proved ;  that 
the  evidence  did  not  support  such  counts,  either  as  regards  the  consider- 
ation or  the  promises  alleged ;  that  the  breaches  in  these  counts  were 

(a)  An  aotion  had  origioAlljr  beon  brought  against  the  Company,  bat  afUrwards  diioontinttedL 
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not  proved;  that  the  defendants  had  authority  for  the  inatmetionfl 
given  to  the  plaintiffs ;  that  the  defendants  had  authority  to  sell  the 
ships ;  and  that  there  was  no  evidence  of  the  employment  of  the  plain- 
tiffs by  the  defendants,  to  support  the  common  coants ;"  or  for  a  new 
irial,  on  the  grounds  ^*  that,  on  the  question  of  damages,  the  Jadge 
should  have  directed  the  jury  as  to  the  principle  on  which  damages 
should  be  assessed ;  and  that  the  damages  were  excessive,  and  not  sop- 
ported  by  the  evidence.'* 

Bovilly  Q.  C,  LiMhj  Q.  C,  and  Watkin  Williams^  showed  cause.— 
The  defendants,  when  they  employed  the  plaintiffs  to  procure  a  par- 
chaser  for  their  fleet,  professed  to  have  authority  on  behalf  of  the  Com- 
pany to  sell,  not  a  word  being  said  about  the  necessity  of  obtaining  the 
assent  of  the  shareholders.  The  defendants,  relying  upon  that  profes- 
sion, procured  a  purchaser ;  but  the  contract  could  not  be  carried  into 
effect,  because  the  shareholders  did  not  concur.  In  Gollen  v.  Wright, 
7  Ellis  &  B.  801  (E.  G.  L.  R.  vol.  90),  W.  signed  a  written  agreement, 
describing  himself  in  the  signature  as  agent  to  6.,  whereby  he  agreed 
with  0.  that  a  lease  should  be  granted  to  C.  of  a  farm  belonging  to  6. 
^3601   ^*  ^^^  ^*  ^^^^  believed  that  W.  had  authority  from  6.  to  make 

•^  *the  agreement :  in  fact  W.  had  no  such  authority.  G.  refusing 
to  grant  the  lease,  C.  filed  a  bill  against  G.  for  specific  performance; 
and,  after  G.  had  put  in  his  answer,  denying  W.'s  authority,  C.  gave 
notice  to  W.  of  the  suit  and  ground  of  defence,  and  that  C.  would  pro- 
ceed with  the  suit  at  W.'s  expense,  unless  W.  gave  him  notice  not  further 
to  proceed ;  and  that  C.  would  bring  an  action  against  W.  for  damages 
in  the  event  either  of  the  bill  being  dismissed  on  the  around  of  defenoe 
set  up,  or  of  W.  requiring  C.  not  further  to  proceed.  W.  answered, 
repudiating  his  liability  to  C.  The  bill  was  dismissed  on  the  ground  of 
defence  set  up.  On  a  special  case  setting  out  the  above  circumstances, 
with  liberty  to  the  Court  to  draw  inferences  of  fact, — it  was  held  that  C 
was  entitled  to  maintain  an  action  against  W.  as  for  breach  of  a  promise 
that  W.  had  the  authority.  **'  There  can  be  no  doubt,''  said  Lord  Camp- 
bell, *^  that  the  testator  asserted  that  he  had  authority  to  let  the  property 
on  the  terms  to  which  he  agreed.  That  is  a  promise  and  a  warranty. 
Might  he  not  then  have  been  sued  on  the  warranty,  although  ho 
believed  it  to  be  true?  If  he  induced  the  plaintiff  to  act  upon  it, 
he  was  bound.  It  is  broken,  since  the  testator  had  not  authority. 
A  lawful  promise  having  been  broken,  why  should  not  there  be  an  action 
upon  it,  although  there  has  been  no  bad  faith  ?  I  should  clearly  be  of 
cpiuion  that  such  action  lay,  even  without  the  authority  of  Randell  t. 
Trimen,  18  C.  B.  786  (E.  C.  L.  R.  vol.  86).  But  that  case  is  an  express 
authority."  And  that  decision  was  affirnced  by  the  Exchequer  Chamber 
(8  Ellis  k  B.  647  (E.  0.  L.  R.  vol.  92)),  Cockburn,  C.  J.,  dissenting. 
But  it  will  be  contended  that  the  directors  had  power  to  enter  into  the 
contract  in  question,  and  that  that  is  shown  by  the  deed  of  settlement, 
— particularly  by  the  94th  clause :  and,  further,  it  will  be  contended, 
that,  if  the  deed  did  not  give  them  power,  the  plaintiffs,  who  like  all  the 
*^f)11  ^^^  ^^  *^^  public  had  a  right  of  access  to  it,  must  be  presumed 

•I  to  have  been  cognisant  of  its  contents.  This  contract,  however, 
was  not  an  exercise  of  the  powers  of  the  directors  under  the  94th  clause: 
it  was  not  a  sale  in  the  ordinary  course  of  the  conduct  of  the  business 
of  the  Company ;  but  rather  a  dissolution  of  the  Company  under  clauses 
161  and  162,  without  the  required  formalities.    In  the  one  case,  the 
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directors  would  have  power,  if  their  fleet  were  too  large,  to  dispose  of 
one  or  more  of  the  vessels ;  but  the  Company  could  not  be  dissolved 
witboutpursuing  the  course  prescribed  by  those  clauses :  Ernest  v.  Nich* 
oils,  6  House  of  Lords  Gases  401.  Although  every  person  dealing  with 
a  joint  stock  Company  is  presumed  to  be  aware  of  the  provisions  of  the 
deed  of  settlement  under  which  it  is  constituted,  he  is  not  bound  to  be 
eognisant  of  all  the  internal  arrangements  of  the  Company :  Smith  v. 
The  Hull  Glass  Company,  11  C.  B.  897  (E.  C.  L.  R.  vol.  73);  The 
Royal  British  Bank  r.  Turquand,  6  Ellis  &  B.  327  (E.  C.  L.  R.  vol  80); 
Agar  V,  The  Athenaeum  Life  Assurance  Society,  2  C.  B.  N.  S.  725  (E. 
C.  L.  R.  vol.  89) ;  The  Athenseum  Life  Insurance  Company  v.  Pooley, 
28  Law  J.,  Ch.  119 ;  Ellis  v.  Colman,  25  Beavan  662 ;  The  Prince  of 
Wales  Assurance  Company  v.  Harding,  1  Ellis,  B.  &  E.  183,  221  (E.  C. 
L  R.  vol.  96).  In  The  Royal  British  Bank  v.  Turquand,  Jervis,  C.  J., 
in  delivering  the  judgment  of  the  Court  of  error,  says :  "  We  may  now 
take  for  granted  that  the  dealings  with  these  Companies  are  not  like 
dealings  with  other  partnerships,  and  that  the  parties  dealing  with  them 
are  bound  to  read  the  statute  and  the  deed  of  settlement.  But  they  are 
not  bound  to  do  more.  And  the  party  here,  on  reading  the  deed  of  settle- 
ment, would  find,  not  a  prohibition  from  borrowing,  but  a  permission  to 
do  so  on  certain  conditions.  Finding  that  the  authority  might  be  made 
complete  by  a  resolution,  he  would  have  a  right  to  infer  the  fact  of  a 
resolution  ^authorizing  that  which  on  the  faoe  of  the  document  r^q/»<> 
appeared  to  be  legitimately  done."  And  in  The  Prince  of  Wales  •■  '^ 
Assurance  Company  v,  Harding,  Lord  Campbell,  referring  to  Smith  v» 
The  Hull  Glass  Company,  observes, — "  Maule,  J.,  there  says,  that, 
although  persons  who  contract  with  directors  acting  under  stat.  7  &  8 
Vict  c  110,  must  be  taken  to  be  cognisant  of  the  extent  of  the  autho* 
rity  eonferred  upon  them,  Mt  by  no  means  follows  that  they  are  to  be 
taken  to  be  cognisant  of  all  the  proceedings  of  the  board  of  directors.' " 
Applying  those  principles  here,  the  plaintiffs,  receiving  from  the  directors 
of  this  Company  instructions  to  offer  their  vessels  for  sale,  had  a  right 
to  suppose  that  the  directors  had  armed  themselves  with  the  authority 
of  the  shareholders  to  carry  the  contract  into  effect.  That  there  was 
a  complete  agreement  come  to  between  Mr.  Capper  and  the  directors, 
is  clear  from  the  cas^s  of  Fowie  v.  Freeman,  9  Yes.  851 ;  Ridgway  v. 
Wharton,  6  House  of  Lords  Cases  238,  264,  287 ;  Barker  v.  Allan,  6 
Hurlst.  k  N.  6l.t  Then,  assuming  that  the  action  is  maintainable, 
what  damages  are  the  plaintiffs  entitled  to  recover  7  The  failure  in 
carrying  out  the  contract  having  occurred  through  the  fact  that  the 
directors  had  not  the  authority  they  professed  to  have,  the  true  mea- 
sure of  damages,  it  is  submitted,  is,  the  amount  the  plaintiffs  would 
have  received  if  the  contract  had  been  carried  out :  per  Willes,  J.,  in 
Prickett  V.  Badger,  1  C.  B.  N.  S.  296  (E.  C.  L.  R.  vol.  87) ;  Lockwood 
tr.  Levick,  1  C.  B.  N.  S.  608  (E.  C.  L.  R.  vol  98). 

Montagu  Smithy  Q.  C,  Honyman^  and  F.  M.  White^  in  support  of 
the  rale,  were  not  called  upon.  Our.  adv.  vuU. 

Erlb,  C.  J. — The  plaintifib  sue  for  a  breach  of  ^contract,   r^oon 
and  the  question  on  which  we  decide  is,  whether  the  contract,  if    ^ 
made,  was  broken.     The  defendants  are  the  directors  of  a  limited  Com- 
pany.   The  Company  made  a  contract  with  Mr.  Capper  to  sell  to  him 
twelve  ships.     The  contract  was  made  by  the  plaintifis,  Messrs.  Wilson^ 
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on  behalf  of  the  buyer;  and  the  defendants  were  the  directors  who 
according  to  the  deed  of  the  Company  acted  for  the  Company.    The 
sale  went  off  on  the  part  of  Mr.  Capper,  because  the  twelve  ships  were 
the  whole  of  the  Company's  fleet,  and  the  directors,  when  they  con* 
tracted  to  sell  the  ships,  had  the  purpose  of  proceeding  to  dissolve  the 
Company  and  wind  up,  being  of  opinion  that  it  was  for  the  interest  of 
all  concerned  so  to  do.     Then,  had  the  directors  authority  ?    Bj  the 
deed,  s.  94,  they  were  authorized  to  buy,  sell,  or  charter  ships.    By  s. 
161,  the  mode  of  dissolution  is  provided  for.     And  by  s.  162,  in  case 
of  dissolution,  the  directors  must  sell  all  the  stock,  and  wind  up.    Mn 
Capper  objected  that  the  general  authority  to  sell  under  s.  94  did  not 
authorize  the  directors  to  sell  all  the  ships,  if  they  had  the  purpose  of 
dissolving  and  winding  up ;  but  a  sale  for  that  purpose  was  only  autho- 
rized after  a  dissolution ;  and,  as  there  was  no  dissolution,  they  had  no 
authority ;  and,  as  they  made  the  contract  to  sell,  they  must  be  taken 
to  have  acted  as  agents  for  themselves  and  other  shareholders,  and  to 
have  contracted  with  the  vendee  that  they  had  the  authority  of  their 
principals  so  to  contract,  and  to  have  broken  that  contract,  and  so  to 
have  made  themselves  liable  to  the  plaintiffs,  the  agents  of  Capper,  for 
the  commission  which  they  would  have  received  on  completion  of  the 
sale. 

I  am  of  opinion  that  the  plaintiffs  fail,  because,  as  to  the  contract 
between  the  Company  and  Mr.  Capper,  I  think  it  was  a  contract  bind- 
ing on  the  Company,  being  made  under  the  general  authority  given  to 
*S641  ^^^  directors  to  sell  their  ships.  The  authority  extended  to  sell 
-I  *Bomc  ships,  and,  if  some,  there  is  no  rule  of  law  limiting  it  to 
less  than  twelve,  or  to  a  part  only.  The  directors  have  the  duty  to  pro- 
tect the  general  interests  of  the  shareholders  according  to  their  judg- 
ment. If  the  ships  could  only  be  navigated  at  a  loss,  they  may  let, 
cease  to  navigate,  or  lay  them  up,  or,  if  it  would  be  more  profitable,  sell 
If  they  sold,  they  might  keep  the  proceeds  to  be  re-invested  if  the 
Company  did  not  choose  to  dissolve,  or  to  be  distributed  in  winding  up 
if  they  did.  The  purpose  of  proceeding  to  dissolution  was  lawful,  and 
it  might  be  prudent  if  their  continuance  to  trade  would  be  a  loss.  I 
therefore  think  the  general  authority  extended  to  validate  the  sale. 

There  are  other  points  for  the  defendants  whicU  it  is  not  necessary  to 
go  into,  as  I  decide  on  this  question  for  them. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion,  and  on  the  ground 
on  which  my  Lord  has  rested  his  judgment.  There  can  be  no  doubt 
that  the  directors  have  in  express  terms,  by  the  regulations  which  were 
put  in  on  the  part  of  the  defendants,  the  power  to  sell  the  vessels  of 
the  Company ;  and  that  power  is  accompanied  by  another,  to  be  found 
in  the  32d  article  of  clause  94,  viz.,  ^Uhe  controlling,  managing,  and 
regulating  in  all  other  respects,  except  as  by  these  presents  otherwise 
provided,  of  all  matters  relating  to  the  Company,  and  the  affairs  there- 
of." They  have  power  in  terms,  by  art.  5,  to  sell  the  vessels  belonging 
to  the  Company.  They  then  have  in  the  same  clause  of  the  regulations 
powers  given  not  affecting  that  authority ;  and  then  they  have  power 
conferred  on  them  in  the  most  sweeping  terms,  to  deal  with  all  other 
matters  in  which  the  Company  are  interested.  Now,  there  could  be  no 
doubt  that  the  sale  was  prim&  facie  within  the  authority  of  the  directors: 
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but  it  18  said  that  that  authority  is  *talcen  away  by  the  effect  of  r^n/»f!f 
the  161st  and  162d  clauses  of  the  regulations,  which  provide  for  »• 
tbe  case  of  a  dissolution  of  the  Company;  and  it  is  said  that  those 
provisions  require,  as  they  unquestionably  do,  the  dissolution  of  the 
Company  to  take  place  with  the  assent  of  a  certain  proportion  in  num- 
ber and  value  of  the  shareholders,  and  that  the  assent  of  that  propor- 
tion of  the  shareholders  had  not  been  obtained ;  and  it  is  further  said 
that  the  act  which  the  directors  did,  and  which  otherwise  would  have 
been  valid, — the  selling  or  endeavouring  to  sell  the  vessels, — became 
invalid  by  reason  of  their  intention  to  contravene  those  provisions  of 
the  regulations  which  point  to  a  dissolution  in  a  special  way,  by  effect- 
ing a  (dissolution  and  a  winding  up  in  some  other  and  irregular  way. 
Then,  for  the  purpose  of  establishing  that,  there  was  put  in  at  the  trial 
the  report  of  the  directors ;  and  it  is  said  that  that  indicates  an  inten- 
tion on  their  part  to  wind  up  the  Company,  and  without  such  a  resolu- 
tion as  I  have  adverted  to  as  necessary  for  that  purpose,  and,  as  inci- 
dental to  the  winding  up,  to  sell  the  whole  of  the  vessels  belonging  to 
the  Company,  and  to  proceed  to  distribute  the  proceeds.  Now,  I  appre- 
hend, when  that  report  of  the  directors  is  looked  at,  it  bears  no  such 
construction.  It  is  unquestionably  to  be  inferred  from  the  report  that 
the  directors  contemplated  the  winding  up  of  the  Company  as  being 
the  most  beneficial  course  that  could  be  taken  for  the  shareholders. 
There  can  be  no  doubt  that  they  contemplated  the  turning  the  vessels 
into  money,  as  being  an  act  which  was  beneficial  to  the  shareholders^ 
and  which  would  be  beneficial  to  them  if  the  winding  up  took  effect. 
There  is  nothing  in  the  case  from  beginning  to  the  end  to  show  that  the 
act  of  selling  the  vessels  was  an  act  prejudicial  to  the  shareholders, 
assuming  that  that  winding  up  had  not  taken  place.  I  am  unable  to 
find  in  the  ^evidence  from  beginning  to  end  anything  to  show  r^ogg 
that  the  act  of  the  directors  in  selling  these  twelve  vessels  for  ^ 
60,000/.  was  an  act,  well  in  itself,  taken  apart  from  the  consideration 
of  winding  up,  which  could  be  prejudicial.  I  do  not  find  that  the  ves- 
sels were  sold  at  an  under  value.  I  do  find  that  they  were  sold  at  the 
price  which  was  put  upon  them  by  the  directors.  The  plaintiffs  obtained 
a  purchaser  at  the  price  which  the  directors  themselves  desired,  of 
course  acting  for  their  own  interests  as  well  as  for  the  interest  of  the 
other  members  of  the  Company,  to  put  upon  them.  The  question, 
therefore,  is  reduced  to  this,  whether  the  intention  in  the  minds  of  the 
directors,  and  the  desire  which  they  had  to  wind  up  the  Company,  makes 
that  an  unauthorized  act  which  otherwise  would  have  been  an  autho- 
rized act.  I  apprehend  that  that  question  may  be  very  readily  answered. 
There  is  nothing  to  answer  it  in  the  regulations.  We  must  look,  there- 
^  fore,  to  the  general  rules  of  law.  Now,  I  apprehend  it  is  a  rale,  that 
the  validity  of  a  person's  acts  is  to  be  decided  upon,  not  by  what  he 
says  as  indicating  the  intentions  that  are  passing  in  his  mind  at  the  time 
the  act  is  done^  but  by  the  authority  which  he  has ;  and  that  authority, 
as  I  have  already  shown,  does  in  this  case  in  terms  warrant  the  act. 
Then  I  apprehend  there  is  another  principle  of  law  which  applies,  and 
which  makes  this  transaction  valid, — that  the  Court  is  not  to  assume  that 
parties  propose  to  carry  their  intentions  into  effect  by  illegal  means,  if 
their  intentions  can  be  carried  into  effect  by  legal  means.  There  is  no 
presumption  that  the  directors  did  in  this  case  intend,  of  their  owu 
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heads,  and  without  consniting  the  Company,  to  effect  a  winding  up. 
The  Court  ought  rather  to  presume  that  the  directors  would  hare  been 
Well  advised,  and  would  have  acted  according  to  their  duty ;  and,  on 
^^671   ^^^^^^^^g  ^^  60,000Z.,  instead  of  proceeding  ^forthwith  to  make 

^  a  winding  up  of  their  own  authority,  they  would  have  held  a 
meeting,  and  taken  the  opinion  of  the  shareholders,  as  they  were  bound 
to  do,  on  the  subject.  If  the  opinion  of  the  shareholders  was  in  favour 
of  the  winding  up,  the  winding  up  would  take  place ;  and  if  it  was  not 
in  favour  of  the  winding  up,  there  would  be  60,000Z.  to  the  credit  of 
the  Company,  which  might  be  used  for  the  purpose  of  carrying  on  its 
concerns :  and,  looking  at  the  account  which  is  annexed  to  the  report,  I 
find  other  sums  standing  under  similar  circumstances  to  the  credit  of 
the  Company, — smaller  sums,  no  doubt,  but  still  sums  which  would 
have  been  standing  on  the  same  footing  as  the  60,000^.  would  have 
stood  on,  if  it  had  been  paid  and  carried  to  the  account  of  the  Companv 
at  their  bankers'.  It  appears  to  me  that  we  should  be  violating  both 
those  principles  of  law,  it  we  came  to  the  conclusion  that  the  intention 
of  the  directors  affected  the  validity  of  their  acts  as  regards  third  per- 
ftons ;  or  if  we  held  that  the  directors  must  necessarily  be  presumed  to 
have  contemplated  cartring  their  intention  into  effect  in  an  unauthorized 
way,  when  they  might  have  done  so  in  an  authorized  way,  and  might 
not  have  done  so  at  all  if  they  had  not  afterwards  obtained  the  requisite 
authority.  This  is  a  question  of  business.  Wo  must  look  at  it,  there- 
fore, of  course  within  the  limits  of  the  law,  but  still  look  at  it  in  a 
practical  point  of  view.  The  question  might  be  easily  answered  in  that 
point  of  view  by  putting  a  case.  I  will  assume  the  very  case  which  has 
arisen  here,  according  to  the  statement  in  the  resolution.  I  will  assume 
that  the  affairs  of  the  Company  had  fallen  into  what  I  may  call  a  ques- 
tionable state ;  that  there  had  been  discussions  amongst  the  shareholders 
on  the  subject ;  and  that  the  directors  had  been  requested  by  a  resolu- 
tion of  the  majority  to  dispose  of  the  property  consistently  with  the 
*^fiRl   ^°^®^^^^^  ^^  *^^^  shareholders ;  that  the  affairs  of  the  Company 

-'  were  in  such  a  state  that  it  required  the  exercise  of  considerable 
discretion  to  determine  whether  the  business  should  be  carried  on  at  a 
loss  or  at  a  risk,  or  whether  the  property  should  be  disposed  of,  so  that 
it  might  be  in  the  power  of  all  concerned  to  come  to  some  fresh  resolu* 
tions  as  to  how  their  affairs  should  for  the  future  be  conducted.  And  I 
will  assume,  that,  at  a  period  when  delay  might  take  place  in  summon- 
ing a  meeting  of  the  shareholders  for  the  purpose  of  agreeing  to  a  dis- 
solution, an  opportunity  was  afforded  for  selling  the  vessels  at  a  sum 
which  it  could  not  be  hoped  would  readily  be  obtained  for  them  at  a 
subsequent  period.  I  apprehend,  under  those  circumstances,  it  was 
clearly  the  duty,  as  it  would  be  the  interest,  of  the  directors  to  realize 
the  vessels,  and  to  convert  them  into  money  at  that  favourable  price, 
and  to  retain  the  money  in  their  hands  until  the  opinion  of  the  share* 
holders  at  large  had  been  taken  as  to  what  should  be  done ;  and  I  am 
not  aware  that  anything  more  has  been  done  here  than  that.  I  appre- 
hend that  there  has  been  no  breach  of  duty  on  the  part  of  the  directors. 
I  do  not  see  that  they  have  done  anything  which  as  trustees  of  the  pro- 
perty of  the  Company  they  were  not  fully  justified  in  doing.  I  see 
they  have  pursued  the  authority  in  the  deed ;  and  I  apprehend  the 
ftverment  in  the  plaintiSiB*  declaration^  that  they  were  without  authority 
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to  employ  tbem  for  the  purpose  for  which  they  employed  them,  has 
failed;  and  that  the  verdict  ought  to  be  entered  for  the  defendants  on 
the  issues  raised  on  sacb  authority,  and  also,  of  course,  upon  the  general 

flea  to  the  common  count.  That  would  follow  from  the  statement  that 
have  endeavoured  to  make  of  tbe  law  applicable  to  the  subject.  On 
these  grouodsi  therefore,  it  appears  to  me  that  tbe  rule  ought  to  be  made 
absolute.  Rule  absolute. 


♦LEADER  and  Another  t;.  RHYS.     May  2.  [♦SeQ 

Id  ao  ftcUon  for  the  hire  of  two  pianos,  with  a  count  io  detinne  for  the  pianos  themselves,  the 
defendant  paid  into  Court  tbe  amount  due  for  tbe  hire,  and  (after  the  commencement  of  the  ac- 
tion) delivered  up  the  pianos.  At  the  trial,  the  jury  found  that  the  value  of  the  pianos  was 
130i.,  and  gare  a  verdict  for  the  plaintiff  for  14.  damages  on  tbe  eoitnt  in  detinue : — 

Held,  that  tbe  plaintiff  was  entitled  to  eosta,  under  tbe  li  4  15  VicL  c.  54,  s«  4,  the  cause  of 
action,  at  the  time  of  its  commencement,  not  being  one  for  which  a  plaint  could  have  beea 
entered  in  the  Count j  Court 

This  was  an  action  for  goods  sold  and  deliv^ed  and  for  the  hire  of 
goods,  with  a  count  in  detinue  for  two  pianofortes.  The  writ  was  issued 
on  the  10th  of  December,  1860:  on  the  30th,  the  pianofortes  were 
returned;  and  on  the  2d  of  January,  1861,  the  defendant  paid  into 
Court  6{.  10«.  6(2.,  a  sum  sufficient  for  the  hire  of  the  pianofortes. 

At  the  trial  before  Byles,  J.,  at  the  sittings  at  Westminster  after  last 
term,  the  jury  found  that  the  value  of  the  pianofortes  was  180^. ;  and 
they  returned  a  verdict  for  the  plaintiff  with  le^  damages  for  their 
detention.  The  learned  Judge  was  asked  to  certify  to  give  the  plaintiffs 
costs ;  bat  no  particular  statute  was  referred  to.     He  declined  to  certify, 

Parry^  Serjt.  (with  whom  was  Lucius  Kelly),  now  mov^  for  an  order 
that  the  plaintiff  recover  his  costs,  under  the  4th  section  of  tbe  15  &  16 
Vict.  c.  54.  That  section  repeals  the  13th  section  of  the  13  &  14  Vict, 
c.  61,  and  enacts,  that,  ^^  in  any  action  in  which  the  plaintiff  shall  not 
be  entitled  to  recover  his  costs  by  reason  of  the  provisions  of  the  11th 
section  of  such  act,(a)  whether  there  be  a  verdiot  in  such  action  or 
*not,  if  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  r^tq^A 
the  Court  in  which  such  action  was  brought,  or  to  the  satisfaction  ^ 
of  a  Jadge  at  Ghambersy  upon  summons,  that  such  action  was  brought 

(a)  Which  eoactB,  "  that,  if  in  any  action  commenced  after  tbe  pa«iing  of  this  Act  in  any  of 
Ber  Majesty's  superior  Courts  of  record,  in  corenant,  debt,  detinue,  or  asumpsit,  not  beings  an 
action  for  breach  of  promise  of  marriage,  tbe  plaintiff  shall  reooyer  a  sum  not  exceeding  20/., 
or  if,  in  any  action  eommenced  after  the  passing  of  this  Act  in  any  of  Ber  Migesty's  superior 
Courts  of  record,  in  trespass,  trorer,  or  case,  not  being  an  action  for  malicious  prosecution,  or 
for  libel,  or  for  slander,  or  for  criminal  conrersation,  or  fur  seduction,  the  plaintiff  shall  recover 
Hum  notezc<^ing  5/.,  tbe  plaintiff  shall  have  judgment  to  recorer  such  sum  only,  and  no 
costs,  except  in  tbe  cases  hereinafter  [s.  13]  provided,  and  except  in  the  case  of  a  judgment  by  de- 
fault ;-)-  and  it  shall  not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive  such  plain- 
tiff of  costs,  nor  shall  any  such  plaintiff  be  entitled  to  costs  by  reason  of  any  privilege  as  an 
attorney  or  oflScer  of  such  Court,  or  otherwise." 


t  See  the  19  ^  30  Vict.  q.  103,  s.  30,  which  enacts,  that,  "  where-an  action  of  contract  is  bronghl 
in  one  of  Her  Majesty's  superior  Courts  of  record,  to  recover  a  sum  not  exeeeding  20/.,  and  tb« 
defendant  in  the  action  suffers  judgment  by  default,  the  plaintiff  shall  recover  no  costs,  unless, 
upon  an  appUeatioD  to  such  Coati,  or  to  a  Judge  of  one  of  tbe  superior  Courts,  such  Gonrt  or 
Judge  shall  otherwise  direcL" 
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for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the  superior 
Courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  or  for  which  no 
plaint  could  have  been  entered  in  any  such  County  Courts,  or  that  such 
action  was  removed  from  a  County  Court  by  certiorari,  or  that  there 
was  sufficient  reason  for  bringing  such  action  in  the  Court  in  which  such 
action  was  brought, — then  and  in  any  of  such  cases,  the  Court  in  which 
such  action  is  brought,  or  the  said  Judge  at  Chambers,  shall  thereupon, 
by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs  that  be 
would  have  had  if  the  before-mentioned  Act  of  the  13  k  14  Vict^c.  61,^ 
had  not  been  passed/'  This  was  a  cause  of  action  for  which  no  plaint 
could  have  been  entered  in  the  County  Court,  the  value  of  the  articles 
Bought  to  be  recovered  being,  as  found  by  the  jury,  130/.;  whereas,  the 
jurisdiction  of  the  County  Court  in  detinue  is  limited  to  50Z. :  13  &  14 
Vict.  c.  61,  s.  1.  Further,  it  is  submitted  that  there  was  sufficient 
reason  for  bringing  the  action  into  the  superior  Court.  [Erle,  C.  J.— 
♦3711  ^^^*  ^®  *  matter  of  discretion :  *we  should  be  very  much  guided 
-I  as  to  that  by  the  opinion  of  the  Judge  who  tried  the  cause ;  and 
he  is  against  you.]  The  question  is  not,  what  was  the  state  of  things 
at  the  time  of  the  trial,  but  at  the  time  of  the  commencement  of  the 
action.  At  the  time  the  plaintiff  commenced  his  action,  he  could  not 
have  sued  in  the  County  Court :  it  cannot,  therefore,  be  said  to  have 
been  unreasonable  for  him  to  bring  his  action  here.  [Byles,  J. — On 
the  2d  of  January,  you  had  got  back  your  pianos,  and  all  you  were 
entitled  to  for  the  hire  of  them,  and  all  the  costs  exeept  the  costs  of  the 
issue  on  non  detinet.]  We  could  not  have  got  those  without  going  on. 
The  defendant  should  have  paid  Is,  into  Court  on  the  count  in  detinae, 
as  was  done  in  Crossfield  v.  Such,  8  Exch.  159.t  In  Taylor  v.  Addy- 
man,  18  C.  B.  809  (E.  C.  L.  R,  vol.  76),  Jervis,  C.  J.,  says :  "  It  ap- 
pears to  me  to  be  plain  that  the  Act  [9  &  10  Vict.  c.  95]  intended  to 
include  detinue  in  ^all  pleas  of  personal  actions/  where  the  debt  or 
damage  does  not  exceed  the  amount  limited.  The  answer  to  the  argu- 
ment, that,  by  putting  a  value  below  502.,  a  plaintiff  might  recover  in 
detinue  a  chattel  worth  100/.  or  10002.,  is,  that  the  moment  it  appears 
that  the  value  exceeds  50/.,  the  jurisdiction  of  the  County  Court  is  at 
end.  It  is  not  the  capricious  value  put  upon  the  thing  by  either  party, 
but  the  decision  of  the  Judge  or  the  jury,  that  ascertains  whether  the 
case  is  within  the  jurisdiction  or  not. 

Collier,  Q.  C,  showed  cause  in  the  first  instance. — The  acceptance 
by  the  plaintiff  of  the  whole  hire  for  the  pianos  amounted  to  an  admis- 
sion that  the  defendant  was  not  a  wrongdoer.  The  learned  Judge  might 
have  certified  under  the  34th  section  of  the  Common  Law  Procedure 

*3721  ^^*'  ^^^^'  ^^  *  ^'^  ^^^*-  ^*  ^H^^    [Byles,  *  J.— That  question 

•'  cannot  arise  now.]     Upon  this  verdict  for  Is.,  the  plaintiffs 

clearly  cannot  be  entitled  to  costs.     If  the  verdict  had  been  in  the  usual 

(o)  Which  enacts,  that,  "when  the  plaintiff  in  any  action  for  an  aUeged  wrong  in  any  of  the 
superior  Courts  reoorers  hj  the  verdict  of  a  jury  less  than  bl.,  he  shall  not  be  entitled  to  recorer 
or  obtain  from  the  defendant  any  costs  whaterer  in  respect  of  such  yerdict,  whether  gireo 
upon  any  issue  or  issues  tried,  or  judgment  passed  by  default,  in  case  the  Judge  or  presiding 
oflScer  before  whom  such  verdict  is  obtained  shall  immediately  afterwards  certify  on  the  back 
of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  not  really  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages,  and  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought  was  not  wUful  and  malicious,  and  that  the  action  was 
not  fit  to  be  brought," 
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fonn,  for  the  value  of  the  pianos,  sabject  to  be  reduced  to  Is.  upon 
their  being  given  up  to  the  plaintiff,  the  case  would  have  been  different* 
The  plaintiffs  have  recovered  1«. :  the  verdict  has  ascertained  that  they 
are  entitled  to  I9.  and  no  more.  The  verdict  alone  can  be  the  test  of 
the  plaintiffs'  rights.     They  were  not  bound  to  sue  in  detinue. 

Erle,  C.  J. — It  appears  to  me  that  the  plaintiffs  are  entitled  to 
demand  our  judgment  on  that  part  of  the  4th  section  of  the  15  &  16 
Viet.  c.  54  which  provides,  that,  in  any  action  in  which  the  plaintiff 
shall  not  be  entitled  to  recover  his  costs  by  reason  of  the  provisions  of 
the  11th  section  of  the  13  &  14  Vict.  c.  61,  if  the  plaintiff  shall  make  " 
it  appear  to  the  satisfaction  of  the  Court  in  which  such  action  is  brought, 
that  such  action  was  brought  for  a  cause  for  which  no  plaint  could  have 
been  entered  in  any  County  Court,  the  Court  in  which  such  action  is 
brought  shall  thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall 
recover  his  costs  that  he  would  have  had  if  the  before-mentioned  Act  of 
the  13  k  14  Vict.  c.  61  had  not  been  passed.  Now,  no  ^plaint  r:^Q7Q 
in  detinue  can  be  brought  in  the  County  Court  where  the  value  '- 
of  the  chattel  detained  exceeds  dOL  Here,  the  value  of  the  pianofortes 
was  found  by  the  jury  to  be  1302.,  consequently  the  plaintiff  has  brought 
himself  within  the  exception.  The  case  of  Taylor  v.  Addyman  has 
decided  that  the  value  of  the  chattel,  as  ascertained  by  the  Court  or  the 
jury,  is  to  bound  the  jurisdiction  of  the  County  Court.  Such  being  the 
laogoage  of  the  statute,  and  such  the  decision  of  this  Court,  I  feel  bound 
to  give  my  adhesion  to  them,  and  to  hold  that  the  plaintiff  is  entitled  to 
bare  this  rule  made  absolute. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  question  is,  whether 
the  plaintiff  had  a  right  to  bring  the  action  in  this  Court  at  the  time  it 
was  brought.  I  think  it  will  be  found  that  the  fact  of  delivery  up  of 
the  chattels  in  respect  of  which  the  action  is  brought,  would  appear 
upon  the  record  as  a  reason  why  the  verdict  passed  for  la«  only.  There 
are  certainly  precedents  for  that,  where,  in  detinue,  the  thing  detained 
has  been  destroyed  before  the  commencement  of  the  action,  or  has  been 
delivered  up  after  action  brought.(a)  Here,  inasmuch  as  the  pianos  for 
the  detention  of  which  the  action  was  brought  were  of  the  value  of 
130/.,  the  action  could  not  have  been  brought  in  the  '^'County  ^ro74 
Court,  that  sum  far  exceeding  the  limit  of  the  jurisdiction  of  '- 
that  Court. 

Byles,  J. — I  am  entirely  of  the  same  opinion.  It  seems  to  me  to  be 
perfectly  clear,  that,  at  the  time  they  brought  this  action,  the  plaintiffs 
went  for  the  value  of  the  pianos  and  damages  for  their  detention,  which 
value  the  jury  have  found  to  be  1302., — a  sum  for  which  a  plaint  could 
not  have  been  entered  in  the  County  Court.  That  being  so,  the  statute 
(15  &  16  Vict.  c.  54,  8.  4)  gives  them  costs.  My  attention  was  not 
called  to  the  statute,  nor  to  any  authority,  when  I  was  asked  to  certify. 

Keating,  J. — I  also  think  the  plaintiffs  are  entitled  to  costs.  This 
is  not  a  case  of  a  claim  for  an  exaggerated  value,  with  a  view  to  give 

(a)  See  Williams  ».  Archer,  5  C.  B.  318  (B.  C.  L.  R.  toI.  57).  There,  in  detinue  for  railway 
terip  which  had  heen  delivered  up  to  the  plaintiff  after  action  brought,  under  a  Judge's  order, — 
itwu  held,  that,  inasmuch  as  the  scrip  had  already  been  redelivered,  the  verdict  and  judgment 
were  properly  confined  to  an  assessment  of  damages  for  the  detention, — by  analogy  to  the  case 
«f  the  redelivery  of  charters  being  rendered  impossible  by  reason  of  their  having  been  burnt. 

And  see  the  eld  authorities  referred  to  ia  the  notes  by  Manning,  Serjt.,  to  that  case. 
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jarisdiction  to  the  superior  Court :  the  value  of  the  chattels  was  sseer* 
tained  by  the  jary  to  be  l&OL  The  plaintiff,  therefore,  could  not  htye 
entered  a  plaint  in  the  County  Court ;  for,  the  moment  it  appeared  that 
the  value  for  which  the  plaintiff  was  going  exceeded  502.,  that  Govt 
could  have  proceeded  no  further.  Rule  absolute. 


^o-ci  *THE  THAMES  IRON  WORKS  AND  SHIP-BUILDING 
"^'^J       COMPANY  V.  THE  ROYAL  MAIL  STEAM-PACKET 
COMPANY.    Apnl27. 

Particalars  of  the  parts  of  the  plaintiff's  claim  in  respect  of  which  money  is  paid  into  Court, 

will  not  be  ordered,  except  nndcr  rery  special  oircnmstaDces. 
The  Coart  refused  to  order  such  particulars  to  be  giren  ui  an  action  lor  extrae  and  alteraUoiis 

upon  a  ship-building  contracL 

This  was  an  action  to  recover  the  balance  of  the  price  of  two  steam- 
vessels  built  by  the  plaintiffs  for  the  defendants  under  a  contract. 

The  second  count  of  the  declaration  set  out  the  contract,  under  which 
the  defendants  agreed  to  pay  69,500^.  for  the  two  vessels,  by  certain 
instalments.  There  was  also  a  provision  for  extras  and  alterations,  to 
be  ordered  in  a  manner  specified. 

The  sixth  count  alleged  that  certain  extras  had  been  ordered,  and 
had  been  completed  in  accordance  with  the  contract,  alleging  non-pay- 
ment  of  the  price  by  the  defendants. 

The  declaration  also  contained  the  common  money  counts. 

The  defendants  pleaded  twenty-six  pleas, — the  twenty-fifth  and 
twenty-sixth  being  pleas  of  payment  into  Court,  pleaded  to  the  sixth 
and  to  the  common  counts  respectively ;  the  former  of  the  sum  of  45/. 
11«.  6d.,  the  balance  of  the  contract  price;  the  latter  of  1454/.  8$.  6d., 
to  the  claim  for  extras. 

The  plaintiffs  applied  to  Williams,  J.,  at  Chambers^  for  an  order  for 
particulars  of  the  parts  of  the  plaintiffs'  claim  to  which  the  above  snins 
were  paid  in, — relying  on  Baxendale  v.  The  Great  Western  Railway 
Company,  6  Hurlst.  &  N.  95,t  where,  in  an  action  against  the  defend- 
ants as  carriers,  the  declaration  in  one  count  alleged  the  loss  and  damage 
of  a  variety  of  goods  which  the  defendants  undertook  to  carry  for  the 
plaintiff  to  numerous  places  at  different  times ;  and,  the  plaintiff  having 
delivered  particulars  of  his  claim,  and  the  defendants  having  pleaded 
*3761  P^y^^^^  ^^^^  Court  *of  a  certain  sum  in  satisfaction  thereof 
^  generally,  the  Court  of  Exchequer  ordered  the  defendants  to 
deliver  an  account  of  the  particular  items  of  the  plaintiff's  demand  in 
respect  of  which  the  money  was  paid  in.  The  learned  Judge,  however, 
declined  to  make  the  order,  but  referred  the  parties  to  the  Court. 

V.  Harcourt  now  moved  accordingly. 

Holland  shoyte^  cause  in  the  first  instance. — The  application  is  entirely 
without  precedent,  although  pleas  of  payment  into  Court  have  been 
pleaded  ever  since  the  time  of  Lcvinz.  In  Ireland  v.  Thompson,  4  N. 
C.  716  (E.  C.  L.  R.  vol.  33),  6  Scott  601,  the  Court  made  a  rule  abso- 
lute to  discharge  the  rule  for  pleading  several  matters,  unless  the  de- 
fendant would  deliver  particulars  of  the  alleged  payments ;  but  there 
the  plaintiff  swore  that  no  such  payment  had  been  made,  and  that  he 
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could  not  safely  go  to  trial  withoat  the  particulars.  But,  in  the  snhse- 
quent  case  of  Phipps  v.  Sothern,  8  Dowl.  P.  C.  208,  the  Court  of  Ex« 
chequer  refused  to  compel  the  defendant  to  give  particulars.  In  support 
of  the  application,  it  was  there  contended  that  the  case  of  a  plea  of 
payment  was  analogous  to  that  of  a  plea  of  set-off,  and  that  the  same 
reasons  might  he  urged  for  the  delivery  of  particulars  in  the  one  case 
as  in  the  other.  But  Parke,  B.,  said, — "  There  is  no  such  analogy  as 
that  contended  for.  A  plea  of  set-off  is  in  effect  a  cross-action,  and 
the  plaintiff  has  a  right  to  know  what  claim  the  defendant  has  against 
Aim :  but  here  you  seek  to  make  the  defendant  disclose  the  evidence 
in  support  of  his  answer  to  the  action."  With  reference  to  these 
aathorities,  it  is  said  in  Archbold's  Practice,  10th  edit.  139 : — "  Where 
the  defendant  pleads  payment,  the  plaintiff,  according  to  the  decision 
of  the  Court  of  Common  Pleas,  may  obtain  particulars  of  the  r4(9'77 
^payments  relied  on,  on  an  affidavit  stating  that  he  cannot  safely  ■- 
go  to  trial  without  them  (Ireland  v.  Thompson).  But  the  Court  of  Ex* 
chequer,  in  a  later  case  (Phipps  v.  Sothern),  refused  to  grant  such  par* 
ticnlars:  and  it  is  now  the  practice  not  to  grant  them."  The  plea  of 
payment  into  Court  is  one  which  is  especially  in  favour  of  the  defend* 
ant.  The  plaintiffs  know  what  extra  work  has  been  done,  and  the  pre- 
cise value  of  each  item  :  the  defendants  can  know  nothing  about  it :  all 
they  can  do,  is  to  get  the  extras  valued,  and  pay  in  a  sum  which  they 
are  advised  will  suffice  to  cover  them :  they  do  not  pay  in  with  referenee 
to  each  particular  item  ;  if,  therefore,  they  are  compelled  to  furnish  the 
particulars  required,  the  consequence  will  follow  that  is  pointed  out  by 
Lord  Abinger  in  Jourdain  v.  Johnson,  2  C.  M.  &  B.  564,  569,t  and  by 
Bramwell,  1^.,  in  Baxendale  v.  The  Great  Western  Railway  Company* 
[Byles,  J. — They  would  fail  in  respect  of  all  deficiencies,  and  yet  would 
derive  no  advantage  from  their  surpluses.]  Precisely  so.  Set-off  19 
provided  for  by  a  special  rule :  there  is  none  as  to  payment  into  Court* 

Sarcourtf  in  support  of  the  rule. — Although  Bramwell,  B.,  in  Baxeno 
dale  0.  The  Great  Western  Railway  Company,  intimated  some  doubt,  ht 
did  not  dissent  from  the  decision  the  Court  came  to.  The  course  adopted 
by  the  Court  of  Exchequer  in  that  case  is  a  very  reasonable  one :  and^ 
it  would  appear  from  what  fell  from  Martin,  B.,  not  an  nnasiial  oi>e* 
By  paying  money  into  Court,  the  defendant  admits  that  something  ia 
doe.  [£rle,  G.  J. — Payment  into  Court  is  not  always  an  admission 
that  something  is  justly  due :  it  is  often  done  for  the  mere  purpose  of 
bnying  off  *litigation.(a)]  In  patent  cases,  notices  of  objections  rn^o'ia 
are  required  with  great  particularity.  So,  of  interrogatories.  ■- 
And,  indeed,  the  whole  course  of  modem  legislation  and  modern  praetiee, 
is  to  give  parties  all  reasonable  information  beforehand  as  to  what  it  ia 
they  are  to  go  down  to  try. 

Erle,  C.  J. — This  is  a  motion  for  a  rule  calling  upon  the  defendanta 
to  furnish  particulars  of  the  items  in  respect  of  which  they  have  paid 
money  into  Court  under  one  count  of  the  declaration, — a  count  for 
extras  and  alterations  in  the  fulfilment  of  a  contract  for  the  building  of 
certain  ships.  The  defendants  have  paid  into  Court  1454{.  8a.  &d. ;  and 
the  plaintiffs  are  desirous  of  knowing  as  to  what  extras  and  alterations 
the  defendants  admit  themselves  to  be  liable  for.     I  am  of  opinion  that 

(a)  See  Fischer  «.  Aide,  3  M.  A  W.  496  zf  and  see  Scbreger  v.  CardeD,  11  C.  B.  Bbi  (E.  C.  L. 
£.  vol.  73),  rad  Perrin  v.  The  MonmoutbBhire  Railwttj  and  Canal  CompaD/i  11  C.  B.  855. 
C.  B.  K.  S.,  VOL.  X. — 16 


^ 
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the  rule  ought  not  to  be  granted.-  As  far  as  mj  experience  goes, — and 
it  extends  back  a  great  many  jears, — it  has  not  been  the  practice  of  the 
Courts  to  order  a  defendant  to  give  particulars  of  money  paid  in  on  a 
declaration  comprising  several  causes  of  action,  but  not  several  actions. 
It  is  so  laid  down  in  the  books  of  practice :  and  the  observations  of  Lord 
Abinger  in  Jourdain  r.  Johnson,  2  C.  M.  &  R.  564,f  appear  to  me  to  be 
founded  in  reason.  In  Baxendale  v.  The  Great  Western  Railway  Com- 
pany, 6  Hurlst.  &  N.  94,t  it  seems  that  two  members  of  the  Court 
thought  that  under  the  particular  circumstances  of  that  case  the  par- 
ticulars should  be  given ;  and  the  decision  passed  with  the  hesitating 
assent  of  some  of  the  Judges,  as  an  exceptional  case.  I  entirely  dissent 
from  the  expediency  of  the  rule  as  suggested  by  Mr.  Harcourt.  The 
^Q**q-i  plaintiff,  whei)  he  brings  his  ^action,  ought  to  see  that  he  has  the 

-^  means  of  proving  his  demand.  Courts  of  law  are  too  frequently 
resorted  to  by  parties  who  take  the  chance  of  being  able  to  prove  some- 
thing, or  of  the  defendant  being  induced  to  pay  something  into  Court,  as- 
suming that  the  plaintiff  must  have  some  cause  of  action.  According  to 
my  experience  as  barrister  and  as  Judge,  money  is  often  paid  into  Court 
in  order  to  avoid  the  misfortune  and  annoyance  of  litigation,  with  all  its 
attendant  uncertainties  and  cost,  and  to  purchase  peace.  That  is  pecu- 
liarly the  case  in  actions  of  the  description  now  under  consideration; 
for,  in  such  a  case,  it  is  almost  impossible  for  the  defendant  to  foresee 
on  what  suggestion  the  charge  for  extras  and  alterations  is  based :  but^ 
inasmuch  as  there  may  be  proof  against  him,  he  pays  into  Court  a  sum 
exceeding  the  amount  to  which  he  anticipates  that  that  j)roof  will  go. 
The  plaintiff,  on  the  other  hand,  ought  to  know  with  reasonable  cer- 
tainty what  he  can  prove.  If  he  is  not  prepared  with  proof  that  more 
is  due  to  him  than  the  sum  paid  in,  he  should  accept  what  the  defendant 
offers.  There  is  no  injustice  in  that :  whereas,  if  we  order  the  defendant 
to  give  particulars  of  the  several  parts  of  the  plaintiff's  claim  in  respect 
of  which  he  pays  the  money,  some  unforeseen  proof  may  turn  up  to 
enhance  the  value  of  some  items,  and  so  the  defendant's  payment  mav 
fall  short  as  to  these,  without  giving  him  the  corresponding  advantage 
as  to  those  items  in  respect  of  which  he  has  paid  more  than  the  jnrj 
may  find  due.  Fischer  v.  Aide,  3  M.  &  W.  486,t  was  a  remarkable 
case :  there,  there  was  a  special  count  upon  an  agreement  whereby  the 
defendant  engaged  the  plaintiff  as  courier  for  five  months  certain  at  ten 
guineas  a  month,  and  agreed,  in  case  she  discharged  him  before  the  end 
of  the  five  months,  to  pay  him  the  fifty  guineas  and  his  expenses  back 
^ooA-i  to  Paris  or  England ;  and  the  count,  after  '^'averring  that  the 

^  plaintiff  served  the  defendant  two  months,  and  was  ready  and 
willing  to  serve  for  the  remainder  of  the  five  months,  alleged  as  a 
breach  that  the  defendant  refused  to  continue  him  in  her  service,  and 
dismissed  him  before  the  end  of  the  five  months,  and  refused  to  pay  him 
the  fifty  guineas,  or  any  sum  towards  his  expenses  back.  There  was 
also  a  count  for  fifty  guineas  as  the  defendant's  hired  servant :  and 
there  was,  amongst  others,  a  plea  that  the  plaintiff  was  dismissed  for 
improper  conduct,  and  a  general  plea,  in  the  form  given  by  the  new 
rules,  of  payment  into  Court  of  342.  18«.,  upon  the  whole  declaration. 
At  the  trial,  it  having  been  proved  that  the  plaintiff  had  been  guilty  of 
very  gross  misconduct,  the  jury  were  desirous  of  finding  for  the  de- 
fendant :  but^  for  a  technical  reason,  the  Court  was  obliged  to  enter  a 
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verdict  for  the  plaintiff  for  nominal  damages.  That  was  one  example 
of  an  onsuccessfal  attempt  to  purchase  peace  by  paying  money  into 
Court.  If  we  were  to  make  this  rule  absolute,  I  think  we  should  yerj 
fflnch  thwart  an  institution  designed  for  the  benefit  of  defendants. 

Btles,  J. — ^I  am  of  the  same  opinion.  The  power  of  paying  money 
into  Court  is  a  great  boon  to  defendants,  and  ought  not  to  be  taken 
awaj  or  invaded  without  sufficient  cause.  There  is  no  precedent  either 
in  this  Court  or  in  the  Court  of  Queen's  Bench  for  the  course  we  are 
ftsked  to  take  in  this  case,  although  the  practice  of  paying  money  into 
Court  has  prevailed  for  at  least  a  hundred  and  fifty  years.  The  case 
of  Baxendale  v.  The  Great  Western  Railway  Company,  in  the  Exche- 
quer, occurred  under  very  remarkable  circumstances ;  and  one  of  the 
learned  barons  gave  his  assent  very  reluctantly,  and  only  on  the  ground 
that  the  effect  of  refusing  it  would  be  to  compel  the  plaintiff  to  bring 
twenty-six  actions  instead  of  one.  There  is,  however,  ^nothing  r^oo-i 
in  the  present  case  to  take  it  out  of  the  ordinary  rule.  That  ^ 
which  weighs  with  me  is,  that,  to  allow  the  rule  here  asked,  would  be 
snhBtantially  depriving  the  defendants  of  the  benefit  of  their  payment 
into  Court;  for,  if  the  particulars  were  ordered,  and  a  shilling  too  little 
were  appropriated  to  one  item,  there  must  be  a  verdict  against  the  de- 
fendants ;  because  they  could  not  claim  the  benefit  of  any  excess  as  to 
other  items,  I  am,  therefore,  clearly  of  opinion  that  there  is  no  ground 
whatever  for  the  rule  prayed  in  this  or  in  any  similar  case. 

WiLLES,  J.,  and  Keating,  J.,  were  engaged  in  the  Divorce  Court. 

Rule  refused. 


WALKER  V.  CLTDE,  Clerk,  and  WREN.    April  25. 

A.  ftgreed  to  baild  an  organ  for  B.  and  to  fix  it  in  the  parish  chnroh  of  0.  for  768/.  to  be  paid 
by  certain  yearly  instalments.  The  agreement  then  prorided,  that,  "  in  the  event  of  the 
taid  organ  being  completed  and  erected  as  aforesaid,  and  the  said  sum  of  768/.  or  any  part 
thereof  not  being  paid  at  the  time  or  times  thereinbefore  mentioned,  then  it  was  thereby  de- 
elaeed  and  agreed  that  the  whole  sam  or  balance,  with  the  interest  then  dne  thereon,  should 
become  dae  and  payable  to  Walker,  and  might  be  sned  for  and  recovered  accordingly :  and 
m  the  mean  time,  and  until  the  said  balance  and  interest  should  be  paid  and  discharged, 
Walker  should  hare  a  lien  on  the  said  organ ;  and,  in  default  of  any  or  either  of  such  pay- 
nients  as  aforesaid  at  the  time  or  times  thereinbefore  mentioned,  Walker  might  either  dispose 
of  or  remove  the  said  organ  as  he  might  think  proper :" — 

Htld,  Uiat  the  property  in  the  organ  remained  in  A.  until  the  instalments  were  paid. 

The  instalments  being  unpaid,  A.  demanded  the  organ  of  the  vicar  of  0.  and  the  churchwar- 
dens. The  vicar  kept  the  church  door  locked,  and  refused  to  allow  the  organ  to  be  removed, 
elaiming  a  lien  upon  it.  The  churchwardens  did  nothing : — Hold,  that  the  vicar  was  liable 
la  trover,  and  not  the  churchwardens. 

SmhU^  that  the  absence  of  a  faculty  for  the  removal  of  the  organ  was  no  answer  to  the 
plaitttifr's  claiffl. 

This  was  an  action  against  the  vicar  and  the  churchwarden  of  the 
parish  of  Bradworthy,  in  the  county  of  Devon,  for  the  detention  of  an 
organ  the  property  of  the  plaintiff. 

*The  defendants  severally  pleaded  not  guilty,  non  detinet,  r^oon 
and  not  possessed.  L  ^^^ 

The  cause  was  tried  hefore  Willes,  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term.  It  appeared,  that,  in  1859,  one  Francis  Ed- 
ward Lees,  being  desirous  of  placing  an  organ  in  the  parish  church  of 
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Bradworthy-,  with  the  concurrence  of  the  vicar  and  the  parisfaionent, 
entered  into  the  following  agreement  with  the  then  chnrchwardens:— 

"  Articles  of  agreement  entered  into  the  3d  of  March,  1859,  between 
Francis  Edward  Lees,  of  Bradworthj,  in  the  county  of  Devon,  Esq., 
of  the  one  part,  and  Adderley  Barton  Wren,  of  Bradworthy  aforesaid, 
and  William  Hockridge,  of  Bradworthy,  farmer,  chnrchwardens  of  the 
paid  parish  of  Bradworthy,  of  the  other  part :  The  said  Frances  Edward 
Lees  doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators, 
agree  to  lend  to  the  said  A.  B.  Wren  and  W.  Hockridge,  as  such  church- 
wardens as  aforesaid,  and  the  said  A.  B.  Wren  and  W.  Hockridge,  as 
such  churchwardens  as  aforesaid,  do  hereby,  for  themselves  and  their 
successors,  agree  to  accept  from  the  said  F.  E.  Lees  the  loan  of  &n 
organ  for  the  use  of  the  parish  church  of  Bradworthy  aforesaid,  upon 
the  terms  and  conditions  following : —  ' 

"  1.  The  said  F.  E.  Lees  will  at  his  own  expense  erect  the  said  orgnn 
in  the  said  parish  church,  and  he,  his  executors  or  administrators,  will, 
until  the  said  organ  shall  be  removed  as  hereinafter  provided,  keep  tho 
same  in  proper  repair : 

^^  2.  It  shall  be  lawful  for  the  said  F.  E.  Lees  at  any  time  during  his 
life,  and,  after  his  death,  during  the  lifetime  of  any  descendant  of  his 
now  living,  for  such  descendant  of  his  as  may  for  the  time  bein;;  he 
possessor  of  the  West  Down  estate,  Bradworthy  aforesaid,  after  the  death 
^qnn-i  of  tho  Said  F.  E.  Lees  and  of  all  his  ^descendants  now  living, 
J  for  the  heir  at  law  for  the  time  being  of  the  said  F.  E.  Lees,  to 
remove  the  said  organ  at  any  time,  and  the  said  churchwardeus  and 
their  successors  shall  not  obstruct  or  interfere  with  such  removal :  and 
the  said  organ,  when  so  removed,  shall  thenceforth  become  the  absolute 
property  of  the  person  removing  it : 

"  3.  This  agreement  shall  be  executed  in  two  parts :  one  part  shall 
be  kept  by  the  said  F.  £.  Lees,  and  the  other  shall  be  deposited  in  the 
•parish  chest. 

"  William  Hockridge. 
"  Adderley  B.  Wren. 
"  Francis  E.  Lees." 

Mr.  Lees  thereupon  entered  into  the  following  contract  with  the 
plaintiff: — 

^'  Memorandum  of  agreement  made  and  entered  into  the  13th  day  of 
April,  1859,  between  Joseph  William  Walker,  of  No.  27,  Francis  Street, 
Tottenham  Court  Road,  in  the  county  of  Middlesex,  organ-builder,  for 
himself,  his  executors,  and  administrators,  of  the  one  part,  and  Francis 
Edward  Lees,  of  West  Down,  Bradworthy,  in  the  county  of  Devon, 
Esq.,  for  himself,  his  executors,  and  administrators,  of  the  other  part: 

"  The  said  Joseph  William  Walker  doth  hereby  agree  to  build,  make, 
and  complete,  and  the  said  Francis  Edward .  Lees  doth  hereby  agree  to 
accept  and  take,  the  church  organ  now  in  course  of  construction  by  the 
said  Joseph  William  Walker,  according  to  the  specification  hereunder 
written,  at  or  for  the  price  or  sum  of  698?.,  to  be  paid  in  manner  here- 
inafter mentioned :  and  the  said  F.  E.  Lees  doth  hereby  agree  to  pay 
to  the  said  J.  W.  Walker  the  sum  of  70t  for  the  packing  and  carriage 
thereof  to  Bideford  station,  in  tho  county  of  Devon,  by  railway,  and 
for  the  fixing  of  such  organ  in  i^e  parish  church  of  Bradworthy  afore- 
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itid ;  but  the  ^removal  of  such  organ  from  BideFord  station  to  1-4:00^ 
Bradworthy  church  is  to  bo  at  the  sole  cost  and  expense  of  the  ^ 
said  F.  £•  Lees ;  and  the  said  contract  is  to  be  subject  to  the  conditions 
and  stipulations  hereinafter  contained,  that  is  to  say,—* 

'^  1.  The  said  organ  shall  be  constructed  by  the  said  Joseph  William 
Walker  of  the  best  materials  and  workmanship,  and  according  to  the 
said  specification  hereinafter  contained,  and  the  plan  or  drawing  hereto 
annexed,  and  shall  be  completed  in  the  factory  in  Francis  Street  afore* 
said  on  or  before  the  31st  of  August  next,  and,  if  approved  of,  shall  be 
fixed  in  the  parish  church  of  Bradworthy  aforesaid  on  or  before  the  1st 
of  October,  1859,  for  the  sum  of  768/. ;  and  no  further  charge  is  to  be 
made  by  the  said  J.  W.  Walker  on  any  account  whatever  (the  removal 
of  the  said  organ  from  the  Bideford  station  to  Bradworthy  church  afore* 
said  being  at  the  expense  of  the  said  F.  E.  Lees,  as  hereinbefore  men- 
tioned). 

^2.  The  said  Francis  Edward  Lees  shall  pay  to  the  said  Joseph  Wil- 
liam Walker  the  said  sum  of  7682.  by  the  following  instalments,  that  is 
to  say,  the  sum  of  1502.,  on  the  said  81st  of  August  next,  the  further 
sum  of  1502.  on  the  Slst  of  August,  1860,  the  further  sum  of  1502.  on 
the  Slst  of  August,  1861,  the  further  sum  of  150Z.  on  the  Slst  of  Au- 
gust, 1862,  and  the  further  sum  of  1682.,  being  the  balance  of  the  said 
8um  of  7682.,  on  the  Slst  of  August,  1863,  together  with  interest  at  52. 
per  centum  per  annum  from  the  Slst  of  August  next  upon  the  above 
amount  frooi  time  to  time  unpaid,  until  the  whole  sum  of  7682.  shall  bo 
folly  paid  and  satisfied ;  liberty  being  reserved  to  the  said  Francis  Ed- 
ward Lees  to  pay  such  additional  sum  and  sums  of  money  in  reduction 
of  the  said  sum  of  7682.  at  such  other  time  or  times  as  be  may  think  fit« 

"  3.  The  said  Francis  Edward  Lees  agrees  that  he  or  '''some  r«Qoc 
competent  person  on  his  behalf  shall,  on  or  before  the  Slst  of  1- 
Aogust  next,  inspect,  test,  and  pronounce  the  said  organ  complete  or 
otherwise,  before  it  leaves  the  manufactory  to  be  erected  in  the  parish 
chnrch  of  Bradworthy  aforesaid :  and  if,  on  such  inspection  or  testing 
of  the  said  organ,  there  shall  anything  be  discoverea  to  be  faulty  or 
defective,  the  said  Joseph  William  Walker  shall  with  all  convenient 
9peed  repair  the  same,  and  make  good  any  defects.  And  on  the  said 
organ  being  completed  and  erected  in  Bradworthy  church  aforesaid, 
the  contract  of  the  said  Joseph  William  Walker  is  considered  to  be  at 
an  end. 

*'4.  That,  in  the  event  of  the  said  organ  being  completed  and  erected 
as  aforesaid,  and  the  said  sum  of  7682.  or  any  part  thereof  not  being 
paid  at  the  time  or  times  hereinbefore  mentioned,  then  it  is  hereby  de- 
clared and  agreed  that  the  whole  sum  or  balance,  with  the  interest  then 
due  thereon,  shall  become  due  and  payable  to  the  said  Joseph  William 
Walker,  and  may  be  sued  for  and  recovered  accordingly ;  and  in  the 
mean  time  and  until  the  said  balance  and  interest  shall  be  paid  and  dis- 
charged, the  said  Joseph  William  Walker  shall  have  a  lien  on  the  said 
organ  :  and,  in  default  of  any  or  either  of  such  payments  as  aforesaid 
at  the  time  or  times  hereinbefore  mentioned,  he  the  said  Joseph  William 
Walker  may  either  dispose  of  or  remove  the  said  organ,  as  he  may  think 
proper. 

*'  5.  That,  in  the  event  of  default  being  made  by  the  said  Francis 
Edward  Lees  in  any  or  either  of  such  payments  as  aforesaid,  be  the 
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said  Francis  Edward  Lees  hereby  aerees,  that,  for  the  purpose  of 
enabling  the  said  Joseph  William  Walker,  his  executors  or  administra- 
tors, to  dispose  of  or  remove  the  said  organ  as  in  the  last  clause  mentioned, 
he  will  produce  or  cause  to  be  produced  unto  the  said  Joseph  William 
*3R61  ^^''^^^f  ^^^  executors  or  administrators,  or  to  such  persons  or 
-'  '^'person  as  he  or  thej  maj  appoint,  a  certain  memorandum  of 
agreement  bearing  date  the  3d  6f  March,  1859,  and  made  between  the  said 
Francis  Edward  Lees,  of  the  one  part,  and  Adderley  Barton  Wren,  of 
Bradworthy  aforesaid,  and  William  Hockridge,  of  Bradworthy,  farmer 
(churchwardens  of  the  said  parish  of  Bradworthy),  of^the  other  part.  In 
witness,  &c." 

The  organ  was  accordingly  built  and  placed  in  Bradworthy  church  in 
December,  1859,  and  the  first  instalment  of  the  purchase-money  was 
duly  paid.  On  the  12ch  of  May,  1860,  the  plaintiff,  having  received 
information  that  Lees  was  in  a  state  of  embarrassment,  and  that  aa 
attempt  had  been  made  by  the  officers  of  the  sheriff  to  enter  Bradworthy 
church  for  the  purpose  of  seizing  the  organ,  sent  a  notice  to  the  vicar 
and  churchwardens,  as  follows : — 

"  12th  May,  1860. 
"  Dear  Sirs, — I  beg  to  give  you  notice  that  the  price  of  the  organ 
erected  by  me  in  Bradworthy  church  has  not  been  fully  paid,  and  that, 
by  virtue  of  the  agreement,  dated  the  13th  of  April,  1859,  made  between 
me  and  Mr.  Lees,  I  claim  to  have  a  lien  on  the  said  organ  for  618/.,  with 
interest  thereon  from  the  13th  of  August,  last,  until  payment, — being 
the  balance  of  such  price  remaining  unpaid:  and  I  hereby  give  yoa 
notice  not  to  part  with  the  said  organ  to  any  person,  or  allow  the  same 
to  be  removed  under  any  pretence  whatsoever." 

The  above  notice  was  enclosed  in  a  letter,  of  which  the  following  is 
a  copy : — 

*'  Dear  Sirs, — Enclosed  you  will  receive  herewith  a  notice  which  I 
have  been  advised  to  sena  you  in  regard  to  the  organ  in  Bradworthy 
church  ;  and  shall  be  obliged  if  you  will  kindly  acknowledge  the  receipt 
thereof  by  return  of  post :  and  would  you  be  good  enough  at  the  same 
i^oQi-i  time  to  inform  me  if  the  sheriff's  '''officers  have  yet  taken  posses- 
-■  sion  of  the  organ  under  the  execution  against  Mr.  Lees,  and  what 
is  likely  to  be  done  with  it  if  they  have  ?  I  am  very  sorry  to  hear  that 
Mr.  Lees's  affairs  are  in  such  a  very  bad  state,  and  trust,  under  the  cir- 
cumstances, that  you  will  assist  me  all  in  your  power  to  obtain  the 
balance  due  to  me." 

To  this  the  defendant  Clyde  replied  as  follows : — 

"  Bradworthy  Vicarage,  May  15, 1860. 
**  My  dear  Sir, — I  am  sorry  to  say  it  is  too  true  that  Mr.  Lees's  pro- 
perty has  been  seized  under  an  execution.  I  have  had  great  trouble  in 
keeping  the  officers  from  seizing  the  organ.  How  long  I  may  be  able  to 
keep  them  out  of  the  church  I  cannot  say.  /  have  a  large  demand  on 
Mr,  Leee  myself;  and  likewise  my  parishioners.  I  am  very  sorry  for 
your  position,  and  fear  it  is  not  in  my  power  to  render  you  much  assist- 
ance." 

I   And  the  defendant  Wren,  as  follows : — 
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"  Lenwood,  May  19,  1860. 
''  Dear  Sir, — I  am  eorrj  to  inform  you  that  it  is  only  too  true  that  an 
execution  has  been  taken  on  Mr.  Lees-s  property,  and  he  has  bolted^ 
owing  more  than  5000/.  in  this  neighbourhood  that  I  know  of.  The 
bailiffs  have  not  as  yet  got  possession  of  the  organ:  but  I  expect 
they  are  making  arrangements  with  Mr.  Clyde,  and  will  have  it  in  a 
day  or  two.  If  you  have  any  legal  claim  on  the  organ,  I  would 
recommend  your  writing  at  once  to  Mr.  Buckingham,  the  under-sheriff, 
at  Exeter :  if  not,  I  fear  you  are  only,  like  myself  and  many  others, 
in  a  very  unfortunate  position,  as  I  have  the  best  reason  for  believing 
that  the  trustees  will  not  have  it  in  their  power  to  pay  a  farthing  to  any 
one." 

On  the  29th  of  May,  1860,  the  defendant  Clyde  wrote  to  the  plain- 
tiff, as  follows : — 

*"  Bradworthy  Vicarage,  May  29,  1860.       ^^ggg 
"Dear  Sir, — I  received  from  Mr.  Lees  some  weeks  since  a  *- 
letter  similarly  worded  to  yours  ;  and  I  now  ivform  you  that  I  consider 
I  have  a  lien  on  the  organ^  and,  until  lamsatisfiedy  together  with  expenses^ 
no  one  uhall  touch  it.*^ 

The  plaintiff  on  the  26th  of  May,  1860,  obtained  from  Lees  the  follow* 
mg  authority  for  the  removal  of  the  organ : — 

"  Dear  Sirs, — I  beg  to  state  for  your  guidance,  that  Mr.  J.  W.  Walker, 
of,  &c.,  the  builder  of  the  organ  erected  by  him  in  Bradworthy  church, 
has  a  lien  upon  it,  and  a  right  to  remove  it ;  and  I  beg  you  to  consider 
this  note  a  sufficient  authority  to  you  for  allowing  him  to  remove  the 
organ  whenever  he  thinks  proper." 

The  above  authority  was  addressed  "  to  the  Rev.  J.  B.  Clyde,  and  to 
Messrs.  Wren  and  Hockridge,  the  churchwardens,  or  other  the  church- 
wardens of  Bradworthy,"  and  it  was  sent  to  them  by  the  plaintiff,  en* 
closed  in  a  letter,  similarly  addressed,  as  follows : — 

"  June  4th,  1860. 
"  Dear  Sirs, — ^On  the  other  side  I  beg  to  forward  you  a  copy  of  Mr, 
Lees's  authority  for  me  to  remove  the  organ  in  Bradworthy  church,  de^- 
posited  there  under  an  agreement  dated  the  ^d  of  March,  1859,  a  dupli- 
cate of  which  is  placed  in  the  parish  chest  in  the  vestry  of  the  church* 
I  propose,  therefore,  to  be  at  Bradworthy,  with  a  sufficient  staff  of 
assistants  for  that  purpose,  on  Monday  next,  the  11th  instant,  and  shall 
then  have  sufficient  time  to  remove  the  same,  and  make  good  any  matters 
that  may  be  necessary  for  carrying  on  Divine  worship  by  the  following 
Sunday." 

The  plaintiff  at  the  same  time  addressed  another  letter  to  the  defend- 
ant Clyde,  as  follows : — 

*^  In  regard  to  your  favour  of  the  29th  ult.,  I  beg  to  state,  that,  in 
case  I  am  refused  possession  of  the  '''organ,  I  shall  hold  you  r^cooQ 
responsible  for  any  loss  I  may  sustain  in  not  being  allowed  to  '- 
remove  it,  as  mentioned  in  the  enclosed  letter,  together  with  all  charges 
I  may  be  put  to  for  travelling  and  other  expenses  of  my  assistants  in 
going  into  Devonshire  for  that  purpose." 

To  this  letter  the  defendant  Clyde  replied  as  follows : — 
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"  Bradworthy  Vicarage,  June  6, 1860. 

^^  Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  yonr  letter  June  4. 
I  am  sorry  to  find  yon  did  not  underatand  my  letter.  I  must  repeat, 
for  your  guidance,  that  I  do  not  allow  any  one  on  any  pretence  what- 
ever to  enter  the  church  during  the  week ;  nor  shall  I  make  any  excep- 
tion should  you  or  your  staff  visit  Bradworthy.  I  feel  for  you;  but  I 
am  in  a  most  painful  position  myself.  As  to  your  holding  me  responsi- 
ble, I  really  do  not  know  what  you  mean,  as  I  cannot  have  any  control 
over  your  movements.  I  shall  take  every  care  of  the  organ,  for  my  own 
sake." 

The  second  instalment  of  150Z.,  which  by  the  agreement  of  the  13th 
of  April,  1859,  became  payable  on  the  Slst  of  August,  1860,  being 
unpaid,  the  plaintiff's  attorney  wrote  on  the  15th  of  October  to  both  the 
defendants,  referring  to  the  terms  of  the  agreement  between  the  plain- 
tiff and  Lees,  and  demanding  possession  of  the  organ. 

To  this  demand  the  defendant  Clyde  on  the  16th  replied  as  follows  :— 

^^  Sir, — I  beg  to  acknowledge  the  receipt  of  yours,  dated  the  15th  of 
October;  and  in  reply  I  have  to  inform  you  that  I  have  nothing 
whatever  to  do  with  any  agreement  entered  into  with  Mr.  Lees  ana 
Walker." 

The  defendant  Wren  on  the  17th  replied  as  follows : — 

*<1901  *'*  ^^^' — ^  ^®8  ^^  acknowledge  the  receipt  of  your  letter  of  the 
^  15th  respecting  the  organ  in  Bradworthy  church.  The  organ  is 
retained  in  Bradworthy  church,  contrary  to  my  wishes,  by  the  Rev.  Mr. 
Clyde ;  as  I  am  perfectly  aware  that  it  belongs  either  to  Mr.  Lees's 
trustees  or  to  Mr.  Walker.  The  parties  to  whom  it  legally  belongs  shall 
have  my  best  assistance  in  removing  it  at  any  time." 

And,  in  answer  to  an  application  by  the  plaintiff's  attorney  to  the 
defendant  Wren  for  a  written  authority  for  the  removal  of  the  organ, 
Wren's  attorney  on  the  23d  of  October  wrote  as  follows : — 

*^  Dear  Sir, — Mr.  Wren  has  not  the  slightest  desire  to  throw  difE- 
culties  in  the  way  of  any  claim  your  client  may  have  on  the  organ  in 
question ;  but,  in  the  present  position  of  affairs,  it  is  asking  too  moch 
of  him  to  take  upon  himself  to  decide  the  rights  of  the  various  parties. 
You  refer  to  an  agreement  of  the  8d  March,  1859.  I  have  not  a  copy, 
nor  am  I  altogether  aware  of  its  contents.  Can  you  supply  me  with  a 
copy?  I  can  only  add  that  Mr.  Wren  is  willing  to  render  your  client 
|bll  the  assistance  he  safely  and  consistently  can." 

On  the  24th  of  October,  the  plaintiff's  attorney  sent  Wren's  attorney 
a  copy  of  the  agreement  of  the  8d  of  March,  1859,  accompanied  by  the 
following  letter : — 

^^  Dear  Sir, — I  beg  to  enclose  a  copy  of  the  agreement  of  3d  March, 
1859,  as  requested  in  yours  of  yesterday.  I  am  informed  that  in  Maj 
last  your  client  had  a  copy  of  the  authority  from  Mr.  Leea  for  Mr. 
Walker  to  remove  the  organ  from  Bradworthy  church.  I  trust,  there- 
fore, that  Mr.  Wren  will  have  no  difficulty  in  sanctioning,  aa  far  as  he 
is  personally  concerned,  the  removal  of  the  organ  whenever  my  client 

thinks  proper." 
♦891]    ♦To  this  Wren's  attorney  replied  as  follows : — 

«  Exeter,  26  October,  1860. 
^^Dear  Sir, — ^I  am  in  receipt  of  yourS|  with  copy  agreement:  but  I 
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do  not  see  how  it  altera  the  view  I  have  taken,  or  authorizes  Mr.  Wren 
to  adopt  any  ether  course  than  to  remain  passive  in  the  matter.  The 
vrgftQ  is  lent  for  the  use  of  Bradworthj  church,  the  churchwardens 
agreeing  'not  to  obstruct  or  interfere  with  its  removal ;'  nor  does  he  do 
10,  the  key  of  the  church  being  kept  by  the  rector,  who  refuses  admis- 
sion iDto  the  church,  except  on  Sundays  for  Divine  service.  If  I  rightly 
understand,  your  client  is  the  builder  of  the  organ  sold  to  Mr.  Lees,  but 
who  unfortunately  has  not  been  paid  for  it.  Still,  Mr.  Lees  is  the 
owner  of  it, — at  least  the  agreement  referred  to  so  tVeats  him.  By  him 
it  is  lent  for  the  use  of  the  church ;  the  churchwsrdens  agreeing  not  to 
object  to  bis  removing  it :  nor  do  they  now,  so  far  as  they  are  concerned. 
After  so  treating  him  as  the  owner,  I  do  not  see  how  they  can  take  any 
active  steps  to  give  it  up  to  your  client,  although  they  may  feel  the 
hardship  of  the  case,  and  have  every  kind  feeling  towards  him.  The 
claimants  to  it  must  settle  it  amongst  themselves.  As  regards  legal 
proceedings  against  Mr.  Wren,  I  will  undertake  to  appear  for  him. 
Mr.  Wren  would  rather  assist  your  client  than  otherwise.'' 

On  the  27th  October,  the  plaintiff's  attorney  again  wrote  to  Wren*s 
attorney,  as  follows : — 

"Dear  Sir, — I  forward  you  per  book  post  a  copy  of  the  iigreement 
between  Mr.  Lees  and  my  client ;  and  I  trust  it  will  sufficiently  show 
that  the  property  in  the  organ  is  vested  in  Mr.  Walker.  As  the  instru^ 
meat  was  placed  in  the  church  under  the  care  of  your  client  and  his  co- 
ehurcfawarden,  I  hope  to  hear  from  you  at  your  early  coiivenionce  that 
Mr.  Wren  consents  to  its  being  removed  without  further  delay." 

*To  this  Mr.  Wren's  attorney  replied  on  the  29th,  as  fol-  r:ii99o 
lows : —  ■■ 

*'  I  am  in  receipt  of  copy  agreement  of  13th  April,  1859,  and,  with<» 
eat  entering  into  discussion  on  that  instrument,  would  say  I  do  not  se^ 
how  it  alters  the  position  of  affairs  as  regards  the  ohurcbwardens.  They 
admit  the  organ  to  be  a  loan  by  Mr.  Lees  for  the  use  of  the  parish 
ehnreh,  on  their  agreement  not  to  obstruct  or  interfere  with  its  removal 
by  Mr.  Lees,  or  on  his  authority;  nor  do  they.  There  it  is,  where  Mr, 
Leea  himself  placed  it;  and,  so  far  as  they  are  concerned,  the  parties 
entitled  to  remove  it  are  at  full  liberty  to  do  so.  You  well  know  the 
vicar  has  the  primary  right  to  the  church  and  to  the  key ;  the  duties  of 
the  churchwardens  being  to  keep  it  in  repair.  He  has  the  key,  und  will 
not  open  the  church  except  on  Sunday,  He  claims,  as  I  understand,  tQ 
have  a  lien  on  the  organ :  therefore,  its  removal  is  not  prevented  by  any 
act  or  omission  on  the  part  of  the  churchwardens,  but  the  net  of  the 
vicar.  I  shall  be  obliged  by  your  stating  in  definite  terms  what  it  is 
yoa  call  on  and  require  the  churchwardens  to  do,  that  I  may  be  better 
enabled  to  advise  Mr.  Wren  on  your  demand;  it  appearing  to  me  the 
main  and  real  question, — the  right  to  the  organ,«-^will  have  to  be  fought 
with  the  sheriff,  who  claims  to  levy  on  it  as  the  property  of  Mr.  Lees, 
nnder  the  fi.  fa,  against  that  gentleman's  goods." 

On  the  part  of  the  defendants,  it  was  submitted,  that  the  agreement 
under  which  the  plaintiff  parted  with  the  possession  of  the  organ  was 
inconsistent  with  his  having  either  property  therein  or  a  right  of  lieni 
Md  that  there  was  no  evidence  of  conversion  by  either  of  the  defend- 
ants: and  the  case  of  Howes  v.  Ball,  7  B.  &  G.  481  (£.  C.  L.  B.  vol.  14), 
1 M.  t  R.  288  (E.  C.  L.  R.  vol.  17),  was  relied  on. 
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The  learned  Judge  referred  to  Reeves  v.  Capper,  6  Scott  877,  5  N. 
KOQQ-i  C!>  1S6  (E.  G.  L.  R.  vol.  85):  and,  the  jury  having  foand  a*ver- 
^  diet  for  the  plaintiff  as  against  the  defendant  Clyde,  and  in  favour 
of  the  defendant  Wren,  his  lordship  reserved  leave  to  the  defendant 
Clyde  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  the  organ  was  not  the  property  of  the  plaintiff,  or  that  there  was  no 
evidence  of  conversion. 

2>.  Seymour^  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accord- 
ingly, on  behalf  of  Clyde,  on  the  grounds, — "  first,  that  it  was  not  proTed 
that  the  organ  was  the  property  of  the  plaintiff, — secondly,  that  there 
was  no  evidence  of  a  conversion  or  detainer  by  Clyde."  He  farther 
submitted,  on  the  authority  of  The  Churchwardens  of  Clapham  9.  The 
Rector,  &c.,  of  Clapham,  3  Haggard's  Eccl.  R.  10,  that  no  person  could 
lawfully  remove  an  organ  from  the  parish  church  without  a  faculty ;  and 
that  the  churchwardens,  and  not  the  vicar,  were  the  proper  persons  to 
apply  to  for  the  restoration  of  the  organ,  if  the  plaintiff  was  entitled 
to  it. 

Lu9h^  Q.  C,  on  the  part  of  the  plaintiff,  also  moved  to  enter  a  verdict 
against  the  defendant  Wren,  on  the  ground  that  '*  there  was  evidence  to 
prove  that  the  defendant  Wren  had  converted  or  detained  the  organ." 
The  Court  directed  that  this  should  form  part  of  Seymour* 8  rule ;  but  it 
was  ultimately  abandoned. 

LuBh^  Q.  C.,  and  J.  2>.  Coleridge^  in  Easter  Term,  showed  cause. — 
That  the  organ  still  remained  the  property  of  the  plaintiff,  is  clear  from 
the  agreement  of  the  81st  of  August,  1859.  Reeves  v.  Capper,  6  Scott 
877,  5  N.  C.  186  (E.  C.  L.  R.  vol.  86),  is  precisely  in  point.  There, 
one  W.,  the  master  of  a  vessel  belonging  to  the  defendants,  on  the  eve 
of  a  voyage,  in  consideration  of  an  advance  of  50/.,  by  a  memorandum 
*3941  ^^^^^  ^^^  ^^^  ^^  December,  '''ISSd,  made  over  to  them  as  their 
-■  property,  until  the  sum  advanced  should  be  repaid,  his  cbronom- 
eter  and  all  his  nautical  instruments  then  on  board  the  vessel,  they 
allowing  him  the  use  of  the  same  for  the  voyage.  The  chronometer  was 
at  this  time  in  the  hands  of  the  makers  for  safe  custody  and  regulation: 
the  transfer  or  charge  was  not  communicated  to  them.  W.  used  the 
chronometer  for  the  voyage,  and  returned  it  to  the  makers  as  before, 
and  afterwards  pledged  it  to  the  plaintiff  as  security  for  a  debt.  Upon 
an  issue  under  the  Interpleader  Act,  to  try  the  property  in  the  chro> 
nometer,  it  was  held  that  it  vested  in  the  defendants  under  the  agreement 
of  the  23d  of  December,  1836,  until  the  advance  was  repaid.  Then,  as 
to  the  conversion, — there  was  abundant  evidence  to  fix  the  defendant 
Clyde.  He  holds  the  key  of  the  church,  and  refuses  to  let  any  person 
in  for  the  purpose  of  removing  the  organ ;  and  he  sets  up  a  claim  of  lien 
upon  it  on  his  own  behalf,  for  which  there  was  not  the  smallest  pre- 
tence.(a)  [Btles,  J. — He  does  not  object  to  the  removal  of  the  organ 
on  the  ground  of  the  absence  of  a  faculty.]  Not  at  all.  Besides,  there 
is  no  necessity  for  a  faculty  for  the  removal  of  a  thing  placed  in  a  parish 
church  under  circumstances  like  those  of  the  present  case :  and,  if  there 
were,  the  law  of  property  is  not  to  be  controlled  by  the  fact  of  the  vicar 
or  churchwardens  being  subject  to  ecelesiastical  censure  for  permitting 

(a)  The  supposed  Uen  of  Clyde  wm  in  respect  of  certain  bills  whicb  he  had  aooepted  for  th« 
aocommodation  of  Lees,  and  which  were  then  oatstanding. 


C03IM0N  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)        894 

its  removal  without  a  faculty.   The  organ  in  a  parish  church  is  in  general 
the  property  of  the  parish,  not  of  the  rector  or  vicar. 

D.  Seymour^  Q.  C.,  in  support  of  the  rule. — The  ^plaintiff  r^oqe 
elearly  had  no  property  in  the  organ  in  question.  The  effect  of  ^ 
the  agreement  of  the  31st  of  August,  1859,  was,  to  vest  the  property  in 
the  instrument  absolutely  in  Lees,  subject  to  some  rights  as  between 
him  and  the  plaintiff  in  the  event  of  the  instalments  not  being  paid  when 
dne.  The  license  to  remove  it  was  merely  personal  as  between  them. 
This  is  an  attempt  to  create  a  new  description  of  contract  by  hypothe* 
cation.  Howes  v.  Ball,  7  B.  &  0.  481  (E.  C.  L.  R.  vol.  14),  1  M.  &  R. 
288  (E.  C.  L.  R.  vol.  17),  is  strongly  corroborative  of  this  view.  There, 
A.  agreed  to  give  B.,  a  coachmaker,  100/.  for  a  coach,  and  to  pay  for 
the  same  four  bills  of  251.  each ;  and,  further,  that  B.  should  have  a 
daim  upon  the  coach  until  the  debt  was  duly  paid.  The  bills  were  given, 
but  the  first  was  not  paid  when  it  became  due.  A.  died :  his  udminia* 
tratrix  sent  the  coach  to  B.  to  have  the  wheels  repaired ;  B.  detained  it, 
on  the  ground  that  the  bills  had  not  been  paid :  and  it  was  held,  in  an 
action  of  trover  brought  by  the  administratrix,  that  the  agreement 
operated  as  a  mere  license  from  A.  to  B.  to  take  the  coach  if  the  bills 
were  not  paid ;  and  that  it  was  not  transferable ;  and  that,  the  coach 
being  vested  in  the  administratrix  by  operation  of  law,  the  defendant 
was  not  justified  in  detaining  it.  ^'  The  utmost  effect,"  said  Lord  Ten- 
terden,  ^*  that  can  be  given  to  this  instrument,  is,  to  construe  it  as  a 
license  given  by  Howes  to  Ball  to  resume  possession  of  and  retain  the 
coach,  in  case  Howes  did  not  pay  the  bills.  Construing  it  as  a  license, 
it  is  a  personal  license,  not  available  against  any  person  to  whom  Howea 
might  transfer  the  property.  It  could  not  therefore  be  available  against 
his  administratrix,  to  whom  the  property  came  by  operation  of  law.  If 
Howes  had  lived,  and  the  coach,  on  non-payment  of  the  bills,  had  been 
taken  out  of  his  possession,  and  he  had  brought  an  action,  the  defendant 
might^  in  bar  of  that,  have  *relied  on  the  instrument.  But,  as  r^ong 
the  license  was  a  mere  personal  license,  not  transferable,  sup-  '- 
posing  the  property  had  been  transferred  by  the  act  of  the  party  or  by 
operation  of  law,  we  are  of  opinion  that  the  defendant  was  not  entitled 
to  take  and  detain  the  coach."  So,  in  Grawshay  v.  Homfray,  4  B.  & 
Aid.  50  (£.  G.  L.  R.  vol.  6),  the  wharfage,  &c.,  due  upon  goods  imported 
was,  by  the  course  of  trade,  paid  by  the  importer  at  the  Christmas  fol- 
lowing the  importation,  whether  the  goods  were  in  the  mean  time  removed 
or  not.  The  goods  were  sold  to  A.,  and,  after  Christmas,  the  merchant 
importer  became  bankrupt :  and  it  was  held  that  there  was  no  lien  ou 
the  goods  for  the  wharfage,  &c.,  as  against  A.  The  point  as  to  the  want 
of  a  faculty  is  not  relied  on.  [Willes,  J. — There  was  no  faculty 
obtained  for  placing  the  organ  there.] 

Erlb,  G.  j. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  by  the  plaintiff  to  recover  the  possession  of  aa 
organ  which  had  been  erected  in  the  church  of  the  parish  of  Bradworthy^ 
of  which  the  defendant  Clyde  is  vicar :  and  the  first  question  is,  whether 
the  plaintiff  had  such  a  right  of  possession  as  to  enable  him  to  maintain 
trover.  It  appears  that  the  organ  was  ordered  by  one  Lees,  the  occu* 
pier  of  an  estate  in  the  parish :  and  the  agreement  entered  into  betweoD 
the  plaintiff  and  Lees  on  that  occasion  is  the  essential  document  upon 
which  our  judgment  turns.    It  is.  in  the  nature  of  a  contract  of  pur* 
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chase :  but  I  am  of  apinion  tliat  the  effect  of  the  contract  taken  alto* 
gether  is,  not  to  pass  the  property  in  the  organ  absolutely  to  Lees,  but 
to  give  him  the  present  right  of  possession,  subject  to  a  right  of  property 
in  the  plaintiff.  The  agreement  provides  that  the  plaintiff  shall  baild 
and  Lees  accept  an  organ  to  be  constructed  according  to  a  certain 


^397] 


specification,  for  the  ^price  of  698{.,  with  an  additional  702.  for 
placing  it  in  the  parish  church ;  and  Lees  undertakes  to  pay  for 
it  by  certain  instalments.  It  then  goes  on  to  provide,  that,  "  in  the 
event  of  the  said  organ  being  completed  and  erected  as  aforesaid,  and 
the  said  sum  of  7682.  or  any  part  thereof  not  being  paid  at  the  time  or 
times  thereinbefore  mentioned,  then  it  was  thereby  declared  and  agreed 
that  the  whole  sum  or  balance,  with  the  interest  then  due  thereon,  should 
become  due  and  payable  to  Walker,  and  might  be  sued  for  and  recovered 
accordingly;  and  in  the  moan  time,  and  until  the  said  balance  and 
interest  should  be  paid  and  discharged.  Walker  should  have  a  lien  on 
the  said  organ ;  and,  in  default  of  any  or  either  of  such  payments  as 
aforesaid  at  the  time  or  times  thereinbefore  mentioned.  Walker  might 
either  dispose  of  or  remove  the  said  organ  as  he  might  think  proper." 
Such  is  the  arrangement  between  the  parties.  The  intention  was,  that 
Walker  was  not  to  part  with  the  property,  but  only  with  the  possession, 
until  all  the  instalments  were  paid.  I  think  the  case  of  Reeves  v. 
Capper,  6  Scott  877,  5  N.  C.  186  (E.  C.  L.  R.  vol.  35),  is  quite  con- 
sistent with  this  view,  and  that  Howes  v.  Ball,  7  B.  &  C.  481  (E.  0.  L. 
R.  vol.  14),  1  M.  &  R.  288  (E.  0.  L.  R.  vol.  17),  is  entirely  distin- 
guishable.  The  terms  of  the  contract  there  were,  that  Ball  should 
build  a  coach  for  Howes,  the  intestate,  for  1002.,  to  be  paid  by  four 
instalments  of  252.  each,  and  that  Ball  should  have  a  lien  on  the  coach 
until  the  debt  was  duly  paid:  and  these  words  were  held  not  to  be 
specific  enough  to  leave  the  property  in  the  maker.  The  letters  of  Lees 
recognise  the  reserved  right  of  the  plaintiff,  and  fully  sanction  the  notion 
that  the  property  remained  in  him.  Then,  has  the  defendant  Clyde 
been  guilty  of  a  conversion  7  I  think  the  evidence  showed  that  he 
prevented  the  plaintiff  from  exercising  his  right  to  remove  the  organ. 

*^QR^  ^^  ^^^  ^^^  ^^^  ^^  ^^^  church,  and  kept  the  door  ^locked.  He 
-'  purposely  kept  the  plaintiff  out  in  order  to  prevent  him  from 
taking  away  the  organ,  saying  that  he  himself  had  a  lien  upon  it :  and 
thus  he  continued  to  hold  it  adversely  to  the  plaintiff.  I  therefore  think 
he  was  clearly  guilty  of  a  conversion.  The  point  as  to  the  faculty  was 
very  properly  abandoned.  Assuming  that  a  faculty  was  needed  to 
enable  the  plaintiff  to  rem':ve  the  organ  from  the  parish  church,  the 
want  of  a  faculty  would  not  affect  the  rights  of  the  parties  under  the 
general  law. 

WiLLES,  J.-— I  am  of  the  same  opinion.  If  the  organ  had  been 
delivered  subject  to  an  agreement  that  the  plaintiff  might  seize  it  in  the 
event  of  Lees  failing  to  pay  the  instalments,  that  would  have  been  such 
a  personal  license  as  existed  in  the  case  of  Howes  v.  Ball.  But  I  ap- 
prehend it  was  perfectly  competent  to  the  parties  to  enter  into  an  agree- 
ment, that,  though  the  possession  and  use  of  the  organ  were  to  be  in 
Lees  or  his  nominees,  yet  the  property  should  remain  in  the  plaintiff, 
and  should  not  completely  vest  in  Lees  until  the  whole  of  the  instalments 
were  paid.  We  have  here  an  agreement  to  which  it  is  impossible  to  give 
full  effect  without  putting  upon  it  this  latter  construction.    No  doubt, 
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the  intention  of  the  parties  was  to  give  the  plaintiff  effectually  a  right  to 
the  organ  until  the  whole  of  the  instalments  were  paid.  As  to  the  rest 
of  the  ease,  I  cannot  understand  how  this  dispute  could  have  arisem 
The  plaintiff  has  built  an  organ  upon  which  about  620^.  remains  due. 
The  vicar  and  churchwardens  have  had  the  use  of  it  for  several  months 
without  paying  for  it.  The  plaintiff  is  entitled  under  the  terms  of  his 
agreement  to  remove  it;  yet,  for  some  reason,  the  defendant  Clyde 
refuses  to  permit  its  removal,  and  insists  upon  keeping  620^.  worth  of 
the  plaintiff's  goods  for  which  he  has  not  been  paid.  It  is  *un-  rurqoq 
questionable  that  the  defendant  has  had  the  organ.  I  agree  ^ 
with  the  defendant's  counsel,  that,  to  entitle  the  plaintiff  to  maintain 
this  action,  it  must  be  shown  that  the  defendant  refused  to  deliver  up 
the  organ  after  the  plaintiff's  right  to  demand  it  had  accrued.  But  we 
cannot  shut  out  everything  that  passed  before  the  81st  of  August,  18G0 : 
we  may  look  to  the  conduct  of  the  parties  before  that  day.  The  plain- 
tiir,  it  appears,  had  written  to  the  defendant  Clyde  explaining  to  him 
the  terms  of  his  agreement  with  Lees,  and  requesting  permission  to 
remove  the  organ.  The  defendant,  however,  refused  to  permit  the 
chnrch  door  to  be  opened,  and  himself  claimed  to  have  a  lien  upon  tho 
organ.  He  never  retracted  that,  but  to  the  last  insisted  on  keeping  the 
organ.  WhAt  is  the  just  conclusion  from  such  conduct  ?  I  think  there 
was  abundant  evidence  to  fix  the  defendant  Clyde  with  a  conversion. 

Byles,  J. — I  am  of  the  same  opinion.  If  the  matter  had  stood  un- 
encambered  of  technical  difficulties,  it  would  have  been  clear  that  the 
iotention  of  the  parties  to  the  agreement  of  the  13th  of  April,  1859, 
was,  that,  if  default  should  be  made  in  payment  of  the  instalments,  the 
organ  should  remain  the  property  of  the  maker.  But  a  difficulty  arises 
from  the  statement  in  tho  document  that  the  plaintiff  should  have  a  lien 
Qpon  the  organ  until  the  balance  and  interest  should  be  paid.  It  is  to 
be  observed  also  that  the  defendant  Clyde  signed  the  agreement  of  the 
3d  of  March,  1859,  as  a  witness,  and  thereby  in  some  sort  became  a 
party  to  the  engagement  to  give  up  the  organ  on  demand. 

Keating,  J. — I  entirely  agree  with  the  rest  of  the  Court.  The  only 
difficulty  I  have  felt  has  arisen  from  the  use  of  the  word  "lien"  in  the 
agreement  of  the  13th  of  *April,  1869.  If  the  effect  of  that  r*4QA 
agreement  had  been  only  to  confer  upon  the  plaintiff  a  lien  upon  *- 
the  organ  for  the  unpaid  purchase*money,  there  might  have  been  a 
difficnlty  in  holding  that  the  property  remained  in  the  plaintiff.  But  I 
am  of  opinion  that  the  property  did  not  pass  out  of  Walker.  I  also 
?igree  that  there  was  evidence  of  a  conversion  by  the  defendant  Clyde. 
As  to  Wren,  the  verdict  will  be  for  him  on  not  guilty  and  non  detinet. 

Rule  discharged. 
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BERRID6E  and  Another  v.  WARD.    Feb.  2. 

Where  %  piece  of  land  which  adjoins  a  highway  is  eonTeyed  hy  general  words,  the  presnmptioc 
of  law  is,  that  the  soil  of  the  highway  usque  ad  medinm  filnm  passes  by  the  conTeyanee«— 
eren  thongh  refereDoe  is  made  to  a  plan  annexed,  the  measurement  and  colouring  of  whieh 
wonld  exclude  it 

The  first  count  of  the  declaration  stated  that  the  defendant  entered 
land  of  the  plaintiffs'  in  the  parish  of  Minster,  in  the  county  of  Kent, 
and  dug  holes  therein,  and  placed  thereon  large  quantities  of  stones  and 
bricks,  &c. 

The  second  stated  that  the  plaintiffs  were  possessed  of  certain  land  in 
the  parish  of  Minster,  in  the  county  of  Kent,  and  ought  of  right  to  hare 
a  way  over  the  said  land  through  certain  other  land  into  a  public  high- 
way, and  so  from  thence  back  again,  for  themselves  and  their  servants, 
on  foot  and  with  horses,  carts,  and  carriages,  at  all  times,  at  their  free 
will  and  pleasure ;  and  that  the  defendant  wrongfully  placed  and  kept 
stones  and  bricks,  and  dug  holes  upon  the  said  land,  and  in  and  upon 
and  across  the  said  way,  and  thereby  the  same  was  obstructed  and 
stopped  up,  and  the  plaintiffs  were  deprived  of  the  use  and  benefit 
thereof. 

The  third  count  claimed  the  same  way  as  a  footway  only. 
*4011  *^be  fourth  count  stated  that  there  was  a  certain  public  higb- 
^  yr&j  for  all  the  Queen's  subjects  to  pass  and  repass,  at  their 
pleasure,  on  foot  and  with  horses,  carts,  and  carriages ;  that  the  plain- 
tiffs were  possessed  of  land  abutting  on  and  next  adjoining  the  said  high- 
way, and  entitled  to  free  egress  and  ingress  to  the  said  highway,  and 
from  the  same  to  the  said  land,  and  that  the  said  land  was  of  right 
accessible  from  the  said  highway ;  and  that  the  defendant  wrongfully 
placed  and  kept  large  quantities  of  stones  and  bricks  upon  the  said 
highway  in  front  of  the  plaintiffs'  land,  and  the  plaintiffs  were  thereby 
hindered  from  using  their  right  of  egress  and  ingress  and  from  using 
the  said  land  in  so  free  a  manner,  and  making  ways  therefrom  into  the 
said  highway,  and  from  erecting  and  building  houses  upon  the  same, 
and  thereby  the  land  became  inaccessible  from  the  said  highway,  and 
became  and  was  deteriorated  in  value. 

The  defendant  pleaded, — ^first,  to  the  whole  of  the  declaration,  not 
guilty, — secondly,  to  the  first  count,  that  the  land  was  not  the  plain- 
tiffs',— thirdly,  to  the  first  count,  liberum  tenementum, — fourthly,  to  the 
second  count,  a  traverse  of  the  plaintiffs'  right  of  way, — fifthly,  a  simi- 
lar plea  to  the  third  count, — sixthly,  to  the  last  count,  a  traverse  that 
there  was  a  public  highway,  or  that  the  plaintiffs  were  entitled  to  free 
egress  or  ingress  from  their  land  to  or  from  the  supposed  highway  to 
the  said  land ;  nor  was  the  said  land,  nor  of  right  ought  it  to  have  been, 
accessible  from  the  supposed  highway,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Cockburn,  G.  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Kent. 

It  appeared,  that,  in  1852,  the  plaintiffs  purchased  at  a  public  auc- 
tion certain  land  in  the  parish  of  Minster,  in  the  Isle  of  Sheppy,  part 
of  a  large  portion  of  marsh  land  formerly  the  property  of  the  late  Sir 
^AQoi  ^Edward  Banks.  In  the  conveyance  the  land  so  purchased  was 
^^  described  as  ''all  those  pieces  or  parcels  of  freehold  land  situ- 
ate, lying,  and  being  in  the  parish  of  Minster,  in  the  Isle  of  Sheppy,  in 
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the  coQDtj  of  Kent,  near  to  the  town  of  Sheerness,  commonly  called  or 
Inown  by  the  names,  and  containing  the  quantities  mentioned  and  set 
forth  in  the  schedule  hereunder  written,  and  the  situations,  boundaries, 
and  numbers  whereof  are  set  forth  in  the  plan  thereof  drawn  on  the 
skin  of  parchment  annexed  to  these  presents,"  &c. ;  and  "all  the  pieces 
of  land  and  hereditaments  hereby  conveyed,  or  intended  so  to  be,  being 
on  the  said  plan  coloured  red,  together  with  all  outhouses,  edifices, 
buildings,  hedges,  ditches,  fences,  roadways,  paths,  passages,  water- 
courses, timber  and  other  trees,  easements,  commons,  profits,  privileges, 
commodities,  advantages,  emoluments,  hereditaments,  rights,  members, 
and  appurtenances  whatsoever  to  the  said  pieces  or  parcels  of  land, 
gas-works,  hereditaments,  and  premises,  or  any  part  thereof,  belonging 
or  appertaining." 

The  quantity  of  land  sold  to  the  plaintifis  was  11a.  9p. :  and  the 
pieces  coloured  red  on  the  plan  contained  that  quantity,  exclusive  of 
the  road. 

The  defendant  in  1856  became  the  purchaser  of  another  portion  of 
the  same  property,  and  claimed  to  be  entitled  to  the  spot  in  question  as 
part  of  his  purchase. 

In  support  of  the  first  and  second  counts  of  the  declaration,  the 
plaintiffs  relied  upon  the  conveyance :  and  as  to  the  fourth  count,  they 
gave  the  following  evidence  of  user : — 

Charles  Colthorpe,  parish  clerk  of  Warden,  in  the  Isle  of  Sheppy, 
stated  that  he  had  known  the  road  from  Banks  Town  to  Scrap's  Gate 
from  1810 ;  that  he  had  known  butchers'  and  gardeners'  carts  go  along 
it;  that  it  was  the  direct  road  from  Mile  Town  (Sheerness)  to  r4r4Ao 
^Scrap's  Gate,  and  also  from  Scrap's  Gate  to  Minster ;  and  that  ^ 
he  never  heard  of  any  one  being  prevented.  On  cross-examination,  he 
stated  that  he  had  driven  his  cart  along  the  road  from  Mile  Town  to 
Minster;  that  he  went  to  the  mill  there,  and  on  other  business  besides ; 
that  Squire  Chalk  was  then  the  proprietor  of  the  100  acres ;  that  he 
had  met  him  while  driving  there,  but  he  never  prevented  him ;  that  ten 
or  twelve  years  ago,  a  gate  was  put  up  a  quarter  of  a  mile  from  Scrap's 
Gate  towards  Sheerness,  and  is  there  now ;  that  it  was  fastened  with  a 
chain  and  padlock  to  keep  people  out ;  that  there  is  a  gate  at  the  Bock 
House,  which  may  have  been  up  twenty  years ;  that  that  gate  was  some- 
times closed  and  sometimes  open,  but  be  never  saw  it  fastened ;  and  that 
be  never  knew  a  gate  between  that  and  Mile  Town. 

Charles  Hoare  stated,  that,  in  1798,  he  came  from  Bochester  to 
Sheppy  in  a  post-chaise,  past  Scrap's  Gate,  where  there  was  a  sort  of 
skeleton  of  a  gate ;  that,  after  passing  that,  he  went  along  part  of  the 
beach,  then  over  the  sea-wall,  and  then  along  the  left  of  the  sea-wall  to 
Mile  Town;  that  there  was  no  gate  after  passing  Scrap's  Gate;  that 
he  had  lived  in  the  island  permanently  from  1808,  and  was  a  chimney- 
sweeper, and  till  within  the  last  ten  years  kept  carts  and  horses  and 
iionkeys ;  that  he  had  a  contract  with  government,  and  used  to  so  this 
road  to  the  different  coast-guard  stations,  and  was  never  interfered  with, 
nor  ever  asked  leave ;  and  that  others  I  esides  himself  used  the  road. 
On  cross-examination,  he  said  he  had  been  by  the  Bock  House  many 
times,  but  never  saw  a  gate  there  till  within  the  last  six  years ;  and  that 
he  saw  a  gentleman  force  it  open,  it  being  locked.  On  re-examina- 
tion, he  stated  that  the  stone  was  taken  along  the  road  in  question  to 
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build  the  Rock  House  about  forty-fire  yeai^s  ago  ;  and  that  there  tras  nd 
other  road  from  thence  to  Mile  Town. 

♦4041  *Joh'^  Beece  stated  that  he  occtipied  Danley  farm  twenty 
-I  years,  left  it  thirty  years  ago,  and  returned  to  Warden  nine  years 
ago ;  that,  when  he  went  to  the  farm,  there  was  a  road  from  Scrap's 
Gate  to  Mile  Town,  and  that  he  had  been  that  way  with  wagons  going 
to  the  beach  to  get  stone  to  mend  the  road,  and  had  gone  along  it  to 
Mile  Town  on  horseback ;  that  he  had  seen  many  carts  and  wagons 
belonging  to  farmers  using  the  way :  that  Chalk  never  stopped  or  at- 
tempted to  stop  any  one ;  that  he  did  not  recollect  any  gates,  though 
gates  were  common  at  that  time  in  Sheppy ;  that,  since  he  came  back, 
he  had  seen  people  using  this  road  with  horses  and  carts ;  that  a  gate 
had  since  been  erected  across  the  sea-wall,  and  kept  locked ;  and  that 
another  gate  had  been  put  up  at  Rock  House.  On  cross-examination, 
he  stated  that  he  had  seen  a  man  named  Lushington,  a  gardener,  who 
lived  at  Scrap's  Gate,  going  along  the  road  with  his  cart;  that  he  was 
a  tenant  of  the  defendant's ;  and  that  the  road  was  used  for  the  par- 
poses  of  the  occupiers  of  the  100  acres. 

William  Colney  stated  that  he  lived  at  Cockle  farm  fifty-two  years; 
that  he  remembered  this  road  forty  years  ;  that  it  ran  from  Minster  to 
Sheerness ;  and  that  people  used  to  go  along  it  with  wagons,  carts,  and 
horses.  On  cross-examination,  he  stated  that  there  was  no  obstruction 
in  Chalk's  time ;  that,  in  Banks's  time,  he  once,  and  once  only,  found 
the  Bock  House  gate  locked,  and  rode  round  the  house ;  that  he  was 
surveyor  of  highways  for  Minster  parish  for  nine  years ;  that  he  had 
been  by  this  road  from  Scrap's  Gate  to  Sheerness  with  stone,  and  also 
with  corn  ;  that,  from  Minster  to  Scrap's  Gate,  the  parish  repaired  the 
road,  and  after  that  it  did  not  need  it;  that,  from  Minster  to  Scrap's 
Gate,  was  a  mile,  then  to  Mile  Town  a  quarter  to  half  a  mile,  and 
thence  to  Sheerness  was  a  continuation ;  and  that  between  Minster  and 
♦Scrap's  Gate  was  the  workhouse  (now  the  union)  and  two  or 
three  farm-houses  along  the  road. 

George  Quint  stated  that  he  had  known  the  neighbourhood  since 
1819 ;  that  the  Rock  houses  (which  belonged  to  one  Alston,  with  whom 
the  witness  worked  as  a  labourer)  were  not  then  finished ;  that  there  was 
no  other  road  than  that  in  question  from  there  to  Sheerness ;  that  it  was 
always  a  public  road  since  he  knew  it ;  that  he  had  seen  people  going 
along  it  in  carts  and  wagons,  butchers,  bakers,  and  every  one  else; 
that  Alston  kept  the  road  in  repair  after  the.  houses  were  built ;  thai 
he  never  knew  any  one  stopped  during  the  twenty-five  years  he  worked 
for  Alston ;  that  one  Quested  built  and  occupied  a  cottage  near  Rock 
House ;  and  that  there  was  no  other  road  than  this  for  that  house. 

George  Bridges  stated  that  he  worked  at  Scrap's  Gate  for  Jackson, 
who  was  the  owner  of  the  cement-works ;  that  Jackson  used  the  road 
with  his  carts  and  horses ;  that  there  was  one  gate  at  Cheney  Rock  from 
the  time  he  first  knew  it ;  that  he  never  knew  that  gate  locked  but  once, 
when  he  informed  Jackson,  who  went  with  him  and  with  a  hammer  broke 
the  lock  ;  that  Mr.  Banks  was  then  the  owner  of  the  100  acres ;  tfaa( 
he  had  since  seen  butchers'  and  bakers'  carts  and  farmers*  wagons  on 
the  road ;  that  there  were  no  fences  when  he  first  knew  it ;  that  poets 
and  rails  were  put  up  about  1831  ;  that  Jackson  built  some  houses  at 
Scrap's  Gate  in  1833,  and  that  the  wood-work  and  slates  were  taken  by 
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vitness  from  Mile  Town  in  carts  along  this  road ;  that  he  had  met  Mr. 
Banks  on  the  road  while  so  doing,  and  he  said  nothing  to  him  ;  that  he 
was  never  interrupted ;  that,  when  the  road  got  bad,  he  used  to  get  a 
cart-load  of  gravel  from  the  beach  and  repair  it ;  that  he  had  seen  other 
people  using  the  road, — one  Webb,  a  baker,  of  Mile  Town,  r*4Ag 
"^batchers  from  Shoerness,  and  farmers  with  carts ;  and  that  he  '- 
had  seen  one  Merchant,  a  man  in  Alston's  employ,  repairing  the  road. 
On  cross-examination  he  stated  that  Jackson  was  tenant  of  Mr.  Wjatt, 
the  lord  of  the  manor ;  that  he  did  not  recollect  a  gate  at  Scrap's  Gate ; 
that  there  was  one  at  the  Rock  House,  which  was  old  and  dilapidated 
in  Jackson's  time,  just  fit  to  keep  the  cattle  in;  that  Alston  was 
Banks's  tenant  after  Banks  bought  the  estate ;  and  that  the  butcher 
and  bakers  before  spoken  of  were  going  to  the  farm-houses  and  the  RocL 
House. 

Joseph  Fare  Hall  stated  that  his  father  lived  at  the  Waterloo  Inn, 
Minster ;  that,  when  a  boj,  he  used  to  go  along  the  road  on  foot,  on 
horseback,  and  in  carts,  frequently,  and  other  people  did  the  same;  and 
that  he  never  knew  of  any  one  being  prevented.  On  cross-examination 
he  said  that  the  inn  belonged  originally  to  Mr.  Wyatt,  afterwards  to  Sir 
Edward  Banks,  and  then  to  Mr.  Banks,  the  son ;  that  his  father  was 
tenant  to  them  until  the  property  was  sold  ;  that  he  bad  known  farmers 
come  with  stone  from  the  beach  between  Scrap's  Gate  and  Mile  Town, 
to  repair  the  road ;  and  that  carts  also  came  to  Cheyney  Rock  to  get 
coals.  On  re-examination  he  said  that  the  use  of  the  road  was  not  con^- 
fiaed  to  Banks's  tenants',  but  any  one  else  used  it. 

Daniel  Horsen  stated  that  he  had  known  the  road  since  1841 ;  that  it 
was  used  mostly  by  farmers,  but  also  by  others  going  from  Minster  to 
Sheerness ;  and  that  anybody  that  liked  went  that  way.  On  cross-exa- 
mination he  said  that  he  knew  of  some  gates,  but  never  knew  them 
locked ;  that  he  went  that  way  once  or  twice  every  week ;  and  th^t  he 
had  heard  of  a  gate  being  locked,  but  never  found  it  so. 

Harriet  Ellis,  daughter  of  Mr.  Quint  who  occupied  the  Rock  House, 
stated  that  she  had  seen  wagons  *and  light  carts  using  the  road,   r^^ jq^t 
and  also  gigs  driven  by  the  oflScers  from  Sheerness ;  and  that  ^ 
there  was  a  gate,  but  that  she  never  knew  it  to  be  locked. 

James  Monk  stated  that  he  came  to  Mile  Town  thirty  years  ago;  that 
he  lived  for  eleven  years  (from  about  1889)  with  Webb,  a  baker,  in  Mile 
Town,  and  twice  a  week  drove  his  cart  along  this  road,  and  never  was 
Btopped  or  interfered  with  ;  that  he  had  seen  other  peopk  use  it ;  that 
he  lived  for  a  year  and  a  half  with  Mr.  Ford,  a  farmer,,  at  Eastchurch, 
three  miles  beyond  Minster ;  that  he  also  lived  two  years  with  one  Hol- 
beck,  a  dealer  in  milk,  and  used  to  go  twice  a  day  along  the  road  for 
milk ;  that,  after  the  property  was  sold,  the  gate  at  the  Rock  House  was 
locked ;  and  that  on  one  occasion  (six  years  ago),  when  witness  was  pre- 
sent, Mr.  Smithson,  the  landlord  of  the  Royal  Hotel,  came  up,  and, 
finding  the  gate  locked,  took  it  off  its  hinges,  and  said  he  would  not 
have  it  locked.  On  cross-examination,  he  said  he  used  to  supply  three 
people  at  Eastchnrch  with  bread,  and  others  along  the  road ;  that  he 
ased  to  bring  corn  from  Eastchnrch  to  Sheerness,  and  then  take  back 
beech  from  Scrap's  Grate;  that  his  master  (Holbeck)  had  cows  in  the 
100  acres,  and  witness  used  to  milk  them  and  bring  the  milk  into  Sheer- 
ness; that  he  did  not  supply  milk  along  this  road^  there  being  no  housea 
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there ;  that  there  was  a  gate  across  the  road  at  the  Rock  House,  which 
always  stood  open,  an  old  gate ;  and  that  he  never  had  to  get  down  to 
open  it. 

William  Richard  Brightman,  fifty  years  an  estate^agent  at  Sheemess, 
stated  that  he  had  known  the  road  ever  since  he  could  retnemher,  and 
had  known  it  used  for  walking  and  driving  by  any  one,  and  never  saw 
any  one  stopped. 

On  the  part  of  the  defendant,  it  was  objected  that  the  plaintiffs  had 
*40m  ^^^^^^  ^^  make  out  their  case  as  to  the  *first  count,  ina^moch  as 
-^  the  conveyance  under  which  they  claimed  passed  only  the  par 
ticular  pieces  of  land  described  by  measurement  and  coloured  red  in  the 
plan,  to  the  exclusion  of  any  part  of  the  road :  and  the  case  of  The 
Marquis  of  Salisbury  v.  The  Great  Northern  Railway  Company,  5  C. 
B.  N.  S.  174  (E.  C.  L.  R.  vol.  94),  was  relied  on.  Upon  this  point,  his 
Lordship  reserved  the  defendant  leave  to  move.  As  to  the  second 
count,  it  was  submitted  that  there  was  no  evidence  of  any  obstruction  to 
the  plaintiffs'  access  by  the  gate, — that  being  all  they  were  entitled  to. 
And,  as  to  the  rest,  it  was  insisted  that  the  frequent  interruptions 
displaced  the  evfdence  of  user  as  establishing  a  public  highway ;  that 
the  road  was  in  truth  a  mere  occupation  way,  used,  not  by  the  general 
public,  but  by  the  tenants  and  occupiers  of  houses  and  farms  along  th 
line. 

Several  witnesses  were  called  on  the  part  of  the  defendant,  to  prove 
that  the  locus  in  quo  was  a  mere  track  for  the  use  of  the  occupiers  of 
the  neighbouring  farms,  tenants  of  the  Bankses,  and  not  a  made  road: 
that  several  persons  had  been  on  different  occasions  prevented  from 
passing  along  it ;  that  the  gate  at  the  Rock  House  was  always  closed, 
sometimes  locked,  but  not  before  1816,  when  by  the  direction  of  Chalk 
a  lock  and  chain  were  put  on  it,  nor  after  1832 ;  and  that  the  lock 
was  usually  broken  by  some  one  within  two  or  three  days  after  it  was 
put  on. 

It  was  also  proved  that  the  actual  measurement  of  the  land  purchased 
t>y  the  plaintiffs,  including  the  fence  but  excluding  the  adjoining  road, 
-was  11^  acres, — the  measurement  inserted  in  the  schedule  to  the  con* 
veyance  being  11a.  5p. 

The  question  on  the  first  count  being  reserved,  his  Lordship  left  it 
to  the  jury,  on  the  second  and  third  counts,  to  say  whether  there  was  a 
public  highway :  and,  as  to  this, — first,  was  there  an  ancient  public 
*40Q1  *^^g^^*y> — telling  them,  with  reference  to  the  evidence  of  ob- 
^  struction,  that,  if  there  was  once  a  public  right  of  way,  no  sub- 
sequent obstruction  by  the  lords  of  the  manor  or  owners  of  the  property 
could  operate  to  destroy  the  right  the  public  had  once  acquired, — 
secondly,  if  there  was  not  an  ancient  highway,  was  there  a  dedication 
by  Chalk  ?  On  this  question,  his  Lordship  called  attention  to  the  fact 
that  no  gate  was  kept  closed  between  1816  and  1832 ;  the  defendant's 
witness  Whitehead  showing  that  the  gate  at  the  entrance  of  the  100  aerts 
was  last  closed  forty-four  years  ago^  and  the  defendant's  witness  Sharp 
showing  that  the  gate  at  the  Rock  House  was  first  locked  in  1832 :  while  the 
evidence  showed  that  the  way  was  used  during  all  the  interval :  and  he 
adverted  to  the  possibility,  that,  after  tho  Rock  House  was  built.  Chalk 
thought  it  no  longer  worth  his  while  to  resist  the  road  being  used  by 
the  public, — thirdly,  was  there  any  dedication  by  Banks  ?     His  Lord- 
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ship  called  attention  to  the  evidence  of  his  having  directed  that  thirty  feet 
should  be  left  between  the  fence  and  the  sea-wall,  as  possibly  warranting 
the  inference  either  that  he  recognised  an  existing  highway  or  intended 
to  establish  one. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  nominal  damages, 
—saying  that  they  were  of  opinion  that  an  ancient  highway  had  been 
made  out. 

Montagu  Chambers^  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant  on  the  second  and  third  pleas, 
<<  on  the  ground  that  the  evidence  did  not  prove  that  the  land  on  which 
the  trespass  was  committed  was  the  plaintiffs*  soil  and  freehold,  and  dis- 
prove that  it  was  the  defendant's  soil  and  freehold  ;"  or  for  a  new  trial 
'*on  the  ground  that  the  Judge  misdirected  the  jury,  in  confining  their 
attention  to  the  question  whether  there  *had  been  a  highway  ti^A-it^ 
from  time  immemorial,  as  stated  by  some  witnesses,  viz.,  Hoare  ^ 
and  others,  and  directing  them  to  consider  that  question  in  the  firsi 
instance,  not  directing  their  attention  to  the  evidence  given  as  to  the 
interruptions  subsequent  to  the  acts  of  user  spoken  to  by  those  wit- 
nesses, and  which  tended  to  prove  that  there  never  had  been  a  dedica- 
tion of  the  alleged  highway  to  the  public ;  and  that  the  finding  of  the 
jury  was  against  evidence." 

The  learned  Chief  Justice  appended  to  his  report  the  following 
remarks : — ^*  I  am  not  dissatisfied  with  this  finding,  inasmuch  as  there 
was  evidence  of  public  user  (in  one  instance  as  far  back  as  1798)  ante- 
rior to  any  obstruction  by  Chalk,  bv  fastening  the  gate :  and,  if  the 
evidence  of  Whitehead,  one  of  the  aefendant's  witnesses,  was  correct, 
the  obstruction  had  first  been  offered  by  Chalk  in  1814,  prior  to  which 
time  there  was  ample  evidence  of  user.  Nor  was  it  clear  how  far  this 
obstruction,  which  was  desisted  from  altogether  in  1816,  had  been  en- 
forced while  it  lasted ;  all  persons  appearing  to  have  been  let  through  who 
applied.  But  I  shoiild  have  been  better  satisfied  if  the  jury  had  founded 
their  verdict  on  a  right  of  way  by  dedication,  there  being  cogent  evi- 
dence of  this  in  the  fact  of  the  discontinuance  by  Chalk,  the  owner  of 
the  land,  in  1816,  of  the  only  gate  attempted  to  be  kept  closed  up  to 
that  time  (any  other  existing  gates  being  only  cattle  or  marsh  gates), 
and  the  uninterrupted  and  constant  user  by  the  public  till  1832,  when 
the  Rock  House  gate  was  for  the  first  time  closed,  on  a  change  in  the 
ownership, — a  proceeding  which  appears  to  have  been  resisted  as  often 
as  attempted.  I  think  there  was  abundant  evidence  of  a  public  right 
of  way ;  but  I  think  a  right  of  way  by  dedication  would  have  been  the 
safer  finding.  On  the  whole,  however,  I  am  not  dissatisfied  with  the 
verdict." 

^BovUlj  Q.  C,  Lu%h^  Q.  C,  and  Denman^  showed  cause. —  r*4ii 
The  jury  upon  a  balance  of  testimony  have  found  that  the  locus  '- 
in  quo  was  an  ancient  highway ;  and  the  Lord  Chief  Justice  reports 
himself  not  dissatisfied  with  that  finding.  There  was  no  evidence  to 
show  that  the  defendant  had  the  slightest  interest  in  this  strip  of  land. 
And,  as  to  the  alleged  misdirection,  that  is  set  at  rest  by  the  report  of 
the  learned  Judge  of  the  manner  in  which  he  left  the  question  to  the 
jury.  The  only  matter  remaining  to  be  considered  is,  whether  the 
description  in  the  conveyance  to  the  plaintiffs  passed  a  moiety  of  the 
road, — the  suggestion  on  the  part  of  the  defendant  being  that  the 
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qnftcititj  (11  a.  5  p.)  marked  on  the  plan  annexed  thereto  was  satisfied, 
the  road  being  excluded.  In  The  Marqi^is  of  Salisbury  t;.  The  Great 
Northern  Railway  Company,  5  C.  B.  N,  S.  174  (E.  C.  L.  R.  toI.  94). 
where  the  adjoining  road  was  held  not  to  pass  by  the  conveyance,  the 
plaintiiF  had  conveyed  by  measurement  the  two  pieces  of  land  at  each 
aide  of  the  road :  and  the  general  principle  was  conceded ;  for,  in  the 
course  of  his  judgment,  Williams,  J.,  says  (p.  209), — ^*  It  is  not  disputed 
by  Mr.  JLu^h  (for  the  plaintiff),  that,  in  the  ordinary  case,  where  a  maD 
who  is  the  owner  of  two  pieces  of  land  conveys  them  to  a  purchaser,  if 
a  turnpike-road  lies  between  them,  the  soil  of  the  road  passes  by  the 
conveyance,  although  the  conveyance  is  silent  as  to  its  existence,  and 
although  the  particular  measurement  of  each  piece  is  given,  and  would 
exclude  the  road."  That  was  an  exceptional  case.  [Willes,  J.,  referred 
to  Simpson  v.  Dendy,  5  C.  B.  N.  S.  438  (K  C.  L.  R.  vol.  98).  There, 
the  conveyance  of  a  field,  described  as  ^'  Chamberlain's  t^ield,  containing 
by  estimation  3a.  3r.  35/>.,  be  the  same  more  or  less,  abutting  towards 
the  west  on  Hall  Lane,"  was  held  to  vest  in  the  grantee  the  soil  of  Hall 
*4121   ^°®  usque  ad  medium  filum  vise.]     In  a  case  of  Lord  r.  The 

■I  *CommiBsioners  for  the  City  of  Sidney,  12  Moore's  P.  C.  473, 
this  principle  was  applied  where  the  boundary  was  a  creek.  In  1810, 
the  Crown  made  a  grant  to  R.  of  135  acres  of  land  in  New  Soath 
Wales,  described  as  bounded  on  the  west  by  N.  farm,  on  the  north  bj 
an  east  line  of  30  chains,  on  the  east  by  a  south  line  to  a  small  creek, 
and  on  the  south  by  that  creek  and  the  water  of  Botany  Bay,  at  the 
mouth  of  Cook's  River.  It  was  not  necessary  to  include  any  portion  of 
the  creek  to  make  up  the  quantity  of  land  specified  in  the  grant.  In  1823, 
the  Crown  made  a  grant  of  600  acres  of  land  higher  up  the  creek  to 
L.,  in  which  the  land  was  described  as  bounded  on  the  north-west  by  a 
line  from  the  south-east  corner  of  R.'s  farm  to  the  south-west  corner  of 
W.'s  farm,  on  the  north-east  by  W.'a  farm,  on  the  south-east  by  a  line 
bearing  west,  south  to  Botany  Bay,  to  a  creek  and  R.'s  farm.  This 
grant  contained  a  reservation  that  the  Crown  was  to  be  entitled  to  ^'any 
quantity  of  water,  and  any  quantity  of  land,  not  exceeding  ten  acres, 
in  any  part  of  the  said  grant,  as  might  be  required  for  public  purposes.*' 
L.  afterwards  became  owner  of  the  land  comprised  in  the  grant  to  R. 
The  water  of  the  creek  was  used  for  turning  a  mill  erected  on  R.'s  land, 
and  for  other  beneficial  purposes.  On  resumption  by  the  Crown,  under 
the  powers  of  an  act  of  council  of  New  South  Wales,  17th  Vict.  No. 
85,  of  a  portion  of  such  lands,  and  diversion  of  the  stream  flowing  in 
the  creek.  It  was  held  that  the  grant  by  the  Crown  in  1810  to  R.,  of 
land  bounded  by  the  creek^  passed  the  soil  of  the  creek  ad  medium  filam 
aquse,  as  the  description  of  boundaries  in  the  grant  did  not  exclude 
from  it  that  portion  of  the  creek  which  by  the  general  presumption  of 
law  would  go  along  with  the  ownership  of  the  land  on  the  banks  of  it. 
In  delivering  judgment,  Sir  J.  Coleridge  says  that  the  Court  *'are 
clearly  of  opinion,  that,  upon  the  true  construction  of  this  grant,  the 
*41^1   creek  where  it  ^bounds  the  land  is,  ad  medium  filam,  included 

^  within  it.  In  so  holding,  they  do  not  intend  to  differ  from  old 
authorities  in  respect  to  Crown  grants ;  but,  upon  a  question  of  the 
meaning  of  words,  the  same  rules  of  common  sense  and  justice  mast 
apply,  whether  the  subject-matter  of  construction  be  a  graut  from  the 
Crown  or  from  a  subject:  it  is  always  a  question  of  intention,  to  be  cot 
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lected  from  the  language  ased  with  reference  to  the  surrounding  cireum- 
stances.  If  lands  granted  were  described  as  bounded  by  a  house,  no 
one  could  suppose  the  house  was  included  in  the  grant:  but,  if  land 
granted  were  described  as  bounded  by  a  highway,  it  would  be  equally 
absurd  to  suppose  the  grantor  had  reseryed  to  himself  the  right  to 
the  soil  ad  medium  Slum,  in  the  far  greater  majority  of  cases  wholly 
unprofitable."  The  presumption  that  the  soil  of  a  road  usque  ad  me-> 
diaro  Slum  viae  belongs  to  the  owners  of  the  adjoining  lands,  was  held 
in  Holmes  'v.  Bellingham,  7  C.  B.  N.  S.  829  (E.  C.  L.  R.  vol.  97),  to 
apply  equally  to  a  private  as  to  a  public  road.  And  see  Sheppard's 
Touchstone  89. 

Montagu  Chambers^  Q.  C,  and  ffann€%  in  support  of  the  rule. — 

The  learned  Judge  substantially  misdirected  the  jury.     He  did  not  put 

it  to  them  that  for  several  years  the  gate  at  the  end  of  the  100  acres 

was  kept  fastened  and  as  private  property.     He  told  them  in  substance 

that  the  rule  of  law  was,  once  a  highway,  always  a  highway, — that,  if 

they  found  that  this  had  been  a  public  highway  from  time  immemorial, 

they  might  dismiss  from  their  minds  all  the  evidence  of  obstruction,  all 

that  occurred  since  1816.     Between  1808  and  1816,  Chalk,  it  appears, 

kept  the  100  acres  as  his  own  private  field ;  and  the  gate  leading  to  it 

was  kept  locked.     In  1832,  a  gate  was  erected  by  Banks:  that  was  n 

conclusive  negation  of  any  intention  on  his  part  to  dedicate  the  way  to  the 

pablic.    Beyond  the  Rock  ^House,  it  is  conceded,  there  was  no  rttA-iA 

public  way  at  all.     The  principal  evidence  to  establish  an  imme-  ■- 

morial  way  was  that  of  Hoare,  the  post-boy  and  chimney-sweep :  but 

that  was  explainable.     Upon  such  loose  evidence  as  this,  it  will  be  too 

mueh  to  hold  the  right  to  be  concluded,  as  it  virtually  will  be  by  this 

▼erdict,  if  it  be  allowed  to  stand.     The  real  question  between  the  parties 

has  been  avoided.     [Erlb,  G.  J. — There  was  evidence  of  public  user  of 

the  way  from  the  earliest  time;  then  there  was  evidence  of  obstructions; 

aod  then  it  was  shown  that  many  times  were  the  obstructions  broken 

down,  and  nobody  brought  into  question  for  it.]    It  was  not  shown  thai) 

this  was  done  to  the  knowledge  of  the  owner  of  the  land.     Then,  as  to' 

the  description  of  the  land  in  the  grant, — the  question  is,  what  did  the 

grantors  intend  to  convey;  and  the  answer  is  to  be  gathered  from  the 

language  of  the  deed,  and  not  from  extraneous  circumstances.     In 

Simpson  v.  Dendy,  8  C.  B.,  N.  S.  488  (E.  0.  L.  R.  vol,  98),  the  land 

was  described  as  ''bounded  by  Hall  Lane;"  and  in  Lord  v.  The  Com- 

miasioners  for  the  City  of  Sydney,  12  Moore's  P.  C.  478,  as  "  bounded 

on  the  south  by  a  small  oreek  ;*'  and  it  was  held  that  a  moiety  of  the 

lane  in  the  one  case,  and  of  the  creek  in  the  other,  passed  by  the  con* 

vejance,  though  it  was  not  necessart/  to  include  any  portion  of  the  lane 

or  the  creek  to  make  up  the  quantity  of  land  specified  in  the  grant. 

Here,  however,  the  language  of  the  conveyance  is  precise  and  clear,  and 

excludes  the  highway.     It  is  '*  all  those  pieces  or  parcels  of  freehold 

land,  situate,  lying,  and  being  in  the  parish  of  Minster,  in  the  Isle  of 

Sheppy,  in  the  county  of  Kent,  near  to  the  town  of  Sheerness,  commonly 

called  or  known  by  the  names,  and  containing  the  quantities,  mentioned 

and  set  forth  in  the  schedule  hereunder  written,  and  ^the  situations, 

boundaries,  and  numbers  whereof  are  set  forth  in  the  plan  thereof  drawn 

on  the  skin  of  parchment  annexed  to  these  presents  ;*'  and  '''again  r^A-t^ 

^'all  the  pieces  of  land  and  hereditaments  hereby  conveyed,  or  '- 
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intended  so  to  be,  being  on  the  said  plan  coloured  red,'*  [Willes,  J.-* 
There  are  also  the  very  large  words,  ''together  with  all  oathonses, 
edifices,  buildings,  hedges,  ditches,  fences,  roadways,  paths,  passages, 
watercourses,  timber  and  other  trees,  easements,  commons,  profits, 
privileges,  commodities,  advantages,  emoluments,  hereditaments,  rights, 
members,  and  appurtenances  whatsoever  to  the  said  pieces  or  parcels 
of  land,  gas-works,  hereditaments,  and  premises,  or  any  part  thereof, 
belonging  or  appertaining.'*]  That  which  is  intended  to  be  conveyed  is 
precisely  defined. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
As  to  the  first  branch  of  it,  which  seeks  to  enter  a  verdict  for  the 
defendant  on  the  second  and  third  pleas,  on  the  ground  that  the  e\> 
dence  failed  to  prove  that  the  land  on  which  the  trespass  was  committed 
was  the  plaintiff's  soil  and  freehold,  I  think  the  counsel  for  the  defend- 
ant have  failed  to  sustain  that  point,  because  I  am  of  opinion,  that, 
where  a  close  is  conveyed  with  a  description  by  measurement  and  colour 
on  a  plan  annexed  to  and  forming  part  of  the  conveyance,  and  the  close 
abuts  on  a  highway,  and  there  is  nothing  to  exclude  it,  the  presumptioa 
of  law  is  that  the  soil  of  the  highway  usque  ad  medium  Slum  passes  by 
the  conveyance.  The  cases  cited  on  the  part  of  the  plaintiffs  establish 
that.  Then,  as  to  the  alleged  misdirection, — which  must  be  taken  in 
conjunction  with  that  part  of  the  rule  which  seeks  to  set  aside  the 
verdict  as  being  against  evidence,  for  the  two  are  so  intertwined  that 
they  must  stand  or  fall  together, — I  have  carefully  attended  to  the 
observations  of  the  defendant's  counsel  and  to  the  report  of  the  learned 
Judge,  and  I  find  no  fault  with  the  way  in  which  the  case  waa  presented 
*4161  ^^  ^^^  J^^y*  ^  think  there  was  evidence  of  the  existence  of  an 
^  ^immemorial  highway  which  the  learned  Judge  was  bound  to 
leave  to  the  jury.  There  was,  it  is  true,  a  good  deal  of  evidence  of 
dedication  within  living  memory :  but  there  was  also  evidence  of  an 
ancient  highway,  which  could  not  be  withdrawn  from  the  consideration 
of  the  jury.  I  find  no  such  clear  miscarriage  in  the  way  in  which  the 
matter  was  left  as  to  justify  me  in  dissenting  from  it :  there  was  evi- 
dence on  both  sides :  and  the  learned  Judge  reports  to  us  that  he  is  not 
dissatisfied  with  the  verdict.  As  between  these  parties,  no  doubt,  the 
verdict  is  conclusive  that  the  highway  adjoining  usque  ad  medium  filum 
is  part  of  the  100  acres :  but  it  is  not  conclusive  as  to  anything  beyond. 
It  would  certainly  be  admissible  and  strong  evidence  of  a  public  highway 
along  the  whole  line ;  but  still  it  would  be  capable  of  being  rebutted,  if 
claimed  to  be  used  as  evidence  of  a  highway  in  any  other  part  than  that 
immediately  in  question  in  this  cause. 

Williams,  J. — I  am  of  the  same  opinion ;  and  I  will  only  add  a  word 
as  to  the  point  of  law  arising  on  the  first  count  of  the  declaration.  In 
the  case  of  The  Marquis  of  Salisbury  v.  The  Great  Northern  Railway 
Company,  which  has  been  referred  to,  there  was  enough  on  the  face  of 
the  conveyance  which  was  set  out  in  the  special  case  to  show  that  a 
xnoiety  of  the  adjoining  highway  was  not  intended  to  pass.  That  case, 
therefore,  is  out  of  the  general  rule,  which  I  take  to  be  this, — that  a 
conveyance  of  a  piece  of  land  to  which  belongs  a  moiety  of  an  adjoining 
highway,  passes  the  moiety  of  the  highway  by  the  general  description 
of  the  piece  of  land.  There  i^  nothing  in  the  present  case  to  take  it  on) 
of  that  general  rule. 

WiLLBSj  J.,  and  EsAXiNai  J.,  concurred.  Rule  discharged. 
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ErLE,  C.  J.  WiLLES,  J. 

Williams,  J.  Byles,  J. 


WILLIAMS  and  Another  v.  ALLSUP-    June  8. 

Th«  mortgagor  of  a  fhip,  who  remains  in  the  ostensihle  ownership,  has  an  implied  aothorit  j  to 
confer  a  right  of  lien  for  repairs  necessary  to  keep  her  seaworthy,— notwithstanding  the  70th 
section  of  the  Merchant  Shipping  Act,  1854  (17  A  18  Vict  c.  104),  which  enacts  that  "a 
mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  the  owner  of  a  ship,  or  any 
ihsre  therein,  nor  shall  the  mortgagor  be  deemed  to  hare  ceased  to  be  owner  of  such  mort> 
gsgcd  ship  or  share,  except  in  so  far  as  may  be  necessary  for  making  such  ship  or  share 
arail&blo  as  a  security  for  the  mortgage-debt. 

This  action  was  brought  to  recover  the  Talue  of  a  steamboat;  and 
by  consent  of  the  parties,  under  a  Judge's  order,  the  following  case  was 
stated  for  the  opinion  of  the  Court, — it  being  agreed  that  the  action 
*wa8  to  be  considered  as  an  action  of  trover;  the  defendant  also  ri^A^Q 
agreeing  to  admit  a  demand  and  a  refusal  to  deliver  before  action  '- 
brought : — 

In  the  year  1856,  the  plaintiffs,  who  were  bankers  at  Chester,  advanced 
to  Mr.  William  Hilliar,  of  Eastham,  in  the  county  of  Chester,  the  sum 
of  9852.  2$,,  and,  as  a  security  for  the  repayment  thereof  and  of  any 
further  advances,  the  said  William  Hilliar  executed  to  the  plaintiffs  on 
the  Ist  of  October,  1856,  a  mortgage  of  a  steamboat  called  the  Loch 
Lomond,  of  which  he  was  then  the  ownef^  having  been  duly  registered 
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as  Boch  on  the  register  at  the  Oustom  House  in  Liverpool.  The  saic 
mortgage  was  in  the  form  prescribed  by  the  Merchant  Shipping  Act, 
1854,  17  k  18  Vict.  c.  104,  and  was  duly  recorded  by  the  plaintiffs  at 
the  Custom  House  at  Liverpool  on  the  2d  of  October,  1856.  A  copy 
of  the  mortgage, — see  opposite, — was  annexed  to  and  was  to  form  part 
of  the  case. 

The  plaintiffs  never  took  or  had  possession  of  the  said  steamboat,  or 
in  any  way  interfered  with  the  management  or  use  of  her,  or  gave  any 
orders  respecting  her ;  but  she  remained,  with  the  knowledge  and  sanc- 
tion of  the  plaintiffs,  in  the  possession  and  under  the  control  of  the  said 
William  Hilliar,  who,  with  the  knowledge  and  sanction  of  the  plaintiffs, 
used,  worked,  and  navigated  the  said  steamboat. 

In  November,  1860,  the  said  William  Hilliar  was  indebted  to  the 
plaintiff's  on  his  account  current  in  the  sum  of  1268/.  13a.  Id.,  with  an 
arrear  of  interest  thereon. 

At  that  time  the  said  William  Hilliar  communicated  to  the  plaintiffs 
the  fact  that  he  was  in  pecuniary  difficulties,  and  would  shortly  be  com* 

{celled  to  suspend  payment ;  and  the  plaintiffs  then  for  the  first  time 
earnt,  from  the  information  of  the  said  William  Hilliar,  that  the  said 

*4201   8^^^™b<>A^  tl^CQ  ^^9f  ^^^  for  *some  months  had  been,  in  the  pos- 
-1  session  of  the  defendant,  who  was  a  shipbuilder  at  Preston,  in 
the  county  of  Lancaster. 

In  April,  1860,  the  said  steamboat  being  very  much  out  of  repair, 
and  in  want  of  needful  and  necessary  repairs,  and  in  fact  having  been 
condemned  as  unseaworthy  by  the  government  surveyor,  who  had  re- 
fused to  renew  her  certificate  to  enable  her  to  be  used  and  navigated, — 
but  of  which  facts  the  plaintiffs  were  ignorant, — the  said  William  Hilliar 
delivered  her  to  the  defendant,  who  then  was  and  still  is  a  shipwright 
carrying  on  his  trade  at  Preston,  in  order  and  for  the  purpose  of  the 
said  steamboat  being  repaired  by  the  defendant  in  the  way  of  his  trade 
as  such  shipwright. 

The  defendant  accordingly,  in  pursuance  of  the  request  of  the  said 
William  Hilliar,  proceeded  to  repair  the  steamboat,  and  did  work  and 
repairs  upon  her  to  the  amount  of  8702.  8«.  lOd.,  by  which  she  was 
greatly  improved  in  value. 

The  ordering  of  such  repairs  was  a  prudent  and  reasonable  course  for 
the  said  William  Hilliar  to  pursue :  and  sueh  repairs  were  reasonable 
and  necessary,  and  no  more  than  were  necessary,  in  order  to  enable  the 
said  steamboat  to  be  used  and  navigated  in  the  ordinary  way;  and, 
without  such  repairs,  she  was  not  seaworthy,  or  in  a  condition  or  fit  to 
be  used  or  navigated. 

The  said  steamboat  remained  in  the  possession  of  the  defendant  for 
the  purpose  of  having  such  repairs  executed,  from  the  time  she  was  so 
delivered  to  him  as  aforesaid  down  to  the  commencement  of  the  suit : 
and  the  amount  of  such  repairs  was  due  to  the  defendant  at  the  com- 
mencement of  this  suit,  and  when  the  said  steamboat  was  demanded 
from  the  defendant  as  hereinafter  mentioned. 

*4^11       '^^^  plaintiffs  afterwards  demanded  the  steamboat  '^'from  the 
-■  defendant,  but  he  refused  and  still  refuses  to  deliver  her  to  them 
Imtil  his  bill  for  the  said  repairs  is  paid. 

On  the  8th  of  January,  1861,  the  said  William  Billiard  was  duly 
adjudicated  a  bankrupt^  on  his  own  petition. 
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The  question  for  the  opinion  of  the  Court  was,  whether  the  piaintiffs 
were  entitled  to  recover  in  this  action.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  a  verdict  was  to  be  entered  for  the  plaintiffs 
for  1500/.,  with  costs :  if  in  the  negative,  a  verdict  was  to  be  entered 
for  the  defendant,  with  costs.  And  it  was  further  agreed,  that,  if  the 
verdict  were  entered  for  the  plaintiffs,  it  should  be  vacated  on  the 
defendants'  giving  up  the  steamboat  to  the  plaintiffs  and  paying  their 
costs ;  and  that,  if  it  were  entered  for  the  defendant,  it  should  be  bo 
entered  with  costs,  or  the  said  steamboat  should  be  given  up  to  the 
plaintiffs,  on  payment  by  them  to  the  defendant  of  870Z.  8«.  lOi.  and  costs. 

Welshyy  for  the  plaintiffs.(a) — The  defendant  had  no  lien  upon  the 
ship  for  the  repairs  ordered  by  the  mortgagor,  as  against  the  plaintifi, 
the  mortgagees.  The  position  of  the  mortgagee  is  defined  by  the  TOth 
section  of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104), 
which  enacts  that  *'  a  mortgagee  shall  not  by  reason  of  his  mortgage  be 
deemed  to  be  the  owner  of  a  ship  or  any  share  therein,  nor  shall  the 
mortgagor  be  deemed  to  have  ceased  to  be  the  owner  of  such  mortgaged 
*42^1  ^^'P  ^^  share,  except  in  so  far  as  may  be  *necessary  for  making 
'^-'  such  ship  or  share  available  as  a  security  for.  the  sortgage-debt.*' 
The  66th,  67th,  and  69th  sections  provide  for  the  mortgage  of  ships,  the 
registration  of  such  transactions,  and  their  priority.  It  is  plain,  that, 
if  the  mortgagor  may  without  the  knowledge  of  the  mortgagee  create  a 
lien  on  the  ship  for  repairs,  the  security  of  the  mortgagee  will  be  mate- 
rially prejudiced  and  rendered  less  available.  [Byles,  J. — Does  the 
mortgage  appear  on  the  certificate  of  registry  ?]  Not  of  necessity :  bat 
parties  dealing  with  the  owner  cannot  be  prejudiced  by  the  mortgage, 
seeing  that,  to  be  of  any  avail,  it  must  be  registered,  and  that  by  s.  92, 
the  register  is  open  to  inspection  by  any  person  on  payment  of  a  small 
fee.  In  Dickenson,  app.,  Kitchen,  resp.,  8  Ad.  &  E.  789  (E.  C.  L.  B. 
vol.  85),  the  claimant,  upon  an  interpleader  summons  in  the  County 
Court  as  to  his  alleged  title  to  a  ship  seized  in  execution  upon  a  judg- 
ment against  the  registered  owner,  proved  a  previous  mortgage  of  the 
ship  to  him  by  such  owner  for  a  loan,  with  a  proviso  in  the  mortgage 
postponing  until  a  date  subsequent  to  the  seizure  of  the  ship  the  power 
of  sale  vested  in  the  mortgagee  by  s.  71  of  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  and  that  such  mortgage  was  recorded  in 
the  register-book  of  the  port  of  the  ship  s  registration  in  the  form  pre- 
scribed by  s.  66  of  the  same  statute ;  but  it  also  appeared  that  there 
was  no  endorsement  made  on  the  certificate  of  registry  according  to  the 
requirements  of  the  4  6.  4,  c.  41,  ss.  35,  43,  and  of  the  3  &  4  W.  4,  c. 
55,  ss.  34,  42.  Upon  appeal  to  the  Court  of  Queen's  Bench,  it  was 
held  that  the  mortgage  was  not  invalid,  either  as  a  fraud  against  credit- 
ors, or  as  not  being  according  to  the  Merchant  Shipping  Act,  1854,  on 
the  ground  of  the  postponement  of  the  power  of  sale ;  and  that,  even  if 
the  registration  of  the  mortgage  was  imperfect  by  reason  of  the  want 
4, 4<;Qn  of  the  endorsement  on  the  ^certificate,  yet  a  judgment  given  by 
-*  the  County  Court  upon  the  interpleader  against  the  claimant  in 
favour  of  the  execution-creditor  was  erroneous,  for,  the  claimant  became 
and  was  the  owner  of  the  ship  by  reason  of  the  mortgage,  and  each 
common  law  incident  to  a  mortgage  is  not  abrogated  by  s.  70  of  the 
Merchant  Shipping  Act,  1854,  which  was  intended  to  protect  a  mort- 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows: — «Tha^ 
upon  the  facts  stated  in  the  special  case,  the  defendant  had  not  any  lien  upon  the  steambMl 
as  against  the  plaintifTSi  and  that  the  plaintiffs  were  entitled  to  reoorer  the  same  in  troTtr." 
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gagee  taking  possession  of  a  mortgaged  ship  in  order  to  make  it  avail- 
able  as  a  security,  from  liabilities  that  might  otherwise  attach  upon  him 
as  owner  of  a  ship  in  possession.  The  construction  put  upon  the  70th 
section  by  Lord  Campbell,  in  his  judgment,  is  as  follows : — '^  The  true 
meaning  and  intention  of  the  earlier  part  is,  to  protect  a  mortgagee  in 
doing  acts  necessary  to  make  the  ship  available  as  a  security  for  his 
debt.  To  make  the  ship  so  available,  he  may  take  possession  of  her  and 
collect  the  freight ;  and  yet,  by  the  earlier  part  of  the  section,  he  is 
protected  from  liabilities,  such  as  the  debts  of  the  ship,  which  might 
otherwise  be  urged  against  him  as  the  legal  owner  in  possession  receiving 
a  beneficial  interest.  There  is  nothing  in  the  Act  to  enable  a  creditor 
of  the  mortgagor  to  seize  and  sell  a  mortgaged  ship :  and  the  exercise 
of  such  a  right  by  him  is  inconsistent  with  the  right  expressly  retained 
in  favour  of  the  mortgagee."  Upon  the  authority,  therefore,  of  that 
case  and  the  70th  section  of  the  Merchant  Shipping  Act,  it  is  submitted 
that  the  mortgagees  still  remain  owners  of  the  ship,  with  all  the  protec* 
tion  given  to  them  by  that  section,  and  the  defendant's  claim  cannot  be 
sustained. 

MellUhy  Q.  C.  (with  whom  was  Quain)^  contri. — The  question  in  this 
case  does  not  depend  upon  the  construction  of  the  Merchant  Shipping 
Act,  1854.  The  lien  of  a  tradesman  who  has  done  repairs  upon  a  ship 
*or  any  other  chattel  is  by  the  common  law  available  against  all  r^^oj 
who  actually  or  impliedly  assented  to  the  thing  being  deposited  '- 
with  him  for  repair.  Here,  the  vessel  had  been  allowed  to  continue  in 
the  possession  of  the  mortgagor  for  more  than  two  years.  From  the 
nature  of  the  transaction,  and  the  necessity  of  the  case,  the  mortgagees 
most  be  assumed  to  have  impliedly  licensed  the  mortgagor  to  get  the 
ship  repaired  whenever  and  wherever  repairs  were  required  to  keep  her 
in  a  condition  to  be  available  to  earn  freight  for  the  discharge  of  the 
mortgage-debt.  The  Merchant  Shipping  Act  never  could  have  meant 
to  give  the  mortgagees  rights  over  the  ship  free  from  an  engagement 
such  as  this.  Every  maritime  lien  is  good  against  a  mortgagee ;  as, 
where  the  master  has  been  obliged  to  execute  a  bottomry-bond;  so, 
where  the  ship  runs  down  another ;  or  where  necessary  repairs  are  done 
in  a  foreign  port ;  so,  in  the  case  of  seamen's  wages :  for  all  these  the 
ship  is  bound.  In  the  case  of  The  Wataga,  1  Swabey's  Adm.  R.  165, 
an  American  ship  supplied  with  necessaries  at  the  Gape  of  Good  Hope 
by  an  English  firm  having  an  establishment  there,  on  her  arrival  in  the 
port  of  London  was  arrested  at  the  suit  of  the  merchant  who  supplied 
the  necessaries,  and,  with  the  consent  of  the  owner,  sold.  Payment  to 
him  out  of  the  proceeds  was  opposed  by  the  mortgagees  of  the  vessel ; 
but  the  Court  held,  that,  under  the  6th  section  of  the  3  &  4  Vict.  c.  65, 
it  had  jurisdiction  on  a  claim  for  necessaries  supplied  to  a  foreign  vessel 
in  colonial  as  well  as  British  ports,  and  decreed  payment  accordingly. 
To  hold  that  the  defendant  had  not  a  lien,  would  be  to  make  his  labour 
and  materials  expended  upon  the  ship  a  security  for  the  mortgage-debt. 
Particular  liens  have  always  been  much  favourea  in  law :  the  real  owner 
of  a  chattel  can  never  evade  a  lien  by  authorizing  another  person  to  get 
it  repaired.  *No  case  can  be  found  directly  in  point :  but,  in  r^Ao^ 
principle,  the  right  of  lien  must  exist  here.  It  is  said  that  the  ^ 
shipwright  sustains  no  inconvenience,  because  he  may  ascertain  before 
he  undertakes  the  repairs,  by  inspecting  the  register,  whether  the  ship 
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has  been  mortgaged  or  not.  But  the  answer  to  that  is  obvions :  there 
18  no  section  in  the  Merchant  Shipping  Act  which  makes  the  registration 
of  a  mortgage  obligatory;  the  only  consequence  of  the  omission  to 
register  being  that  pointed  out  by  s.  69,  viz.  that  the  mortgagee  loses 
priority.  No  injustice  is  done  to  the  mortgagees  here :  for,  the  case 
finds  that  the  vessel  could  not  have  been  available  unless  repaired ;  and 
she  is  improved  to  the  full  value  of  the  repairs  done. 

Webby ^  in  reply. — This  is  not  the  case  of  a  maritime  lien,  but  of  a 
lien  at  common  law  arising  out  of  contract,  which  can  be  good  only  as 
between  the  contracting  parties  and  those  claiming  under  them.  The 
case  does  not  find  that  the  plaintiffs  had  any  notice  or  knowledge  that 
the  ship  was  unseaworthy  or  wanted  repair.  To  hold  them  liable  in 
this  way  will  clearly  be  a  violation  of  the  70th  section  of  the  Merchant 
Shipping  Act,  1854. 

Erlb,  C.  J. — This  is  an  action  by  the  mortgagee  of  a  steam-veasel 
against  a  shipwright  who  had  done  certain  repairs  on  the  vessel  at  the 
request  of  the  mortgagor,  who  had  been  allowed  to  be  in  the  possession 
and  apparent  ownership.  The  defendant  claims  a  lien  upon  the  ship 
for  the  price  of  these  repairs :  and  I  am  of  opinion  that  that  claim  is 
well  founded.  There  is,  it  seems,  no  authority  to  be  found  bearing  upon 
the  question,  though  I  presume  it  must  have  arisen  many  times.  I 
should  rather  expect  that  it  had  never  been  made  the  subject  of  litiga- 
^AOfn  ^^^^  because  the  right  of  lien  has  ^always  been  admitted  to 
-^  attach.  I  put  my  decision  on  the  ground  suggested  by  Mr. 
MeUish^  viz.,  that  the  mortgagee  having  allowed  the  mortgagor  to  con- 
tinue in  the  apparent  ownership  of  the  vessel,  making  it  a  source  of 
profit  and  a  means  of  earning  wherewithal  to  pay  off  the  mortgage-debt, 
the  relation  so  created  by  implication  entitles  the  mortgagor  to  do  all 
that  may  be  necessary  to  keep  her  in  an  efficient  state  for  that  purpose. 
The  case  states  that  the  vessel  had  been  condemned  as  unseaworthy  by 
the  government  surveyor,  and  so  was  in  a  condition  to  be  utterly  unable 
to  earn  freight  or  be  an  available  security  or  anv  source  of  profit  at  all. 
Under  these  circumstances,  the  mortgagor  did  that  which  was  obviously 
for  the  advantage  of  all  parties  interested :  he  puts  her  into  the  ban<b 
of  the  defendant  to  be  repaired ;  and,  according  to  all  ordinary  usage, 
the  defendant  ought  to  have  a  right  of  lien  on  the  ship,  so  that  those 
who  are  interested  in  the  ship,  and  who  will  be  benefited  by  the  repairs, 
should  not  be  allowed  to  take  her  out  of  his  hands  without  paying  for 
them.  The  70th  section  of  the  Merchant  Shipping  Act,  17  k  18  Yict. 
c.  104,  does  not  appear  to  me  at  all  to  interfere  with  this  view.  It  does 
not  to  my  mind  establish  the  right  of  the  mortgagee  to  the  possession 
of  the  ship,  or  negative  the  lien  of  the  person  doing  the  repairs.  That 
section  enacts  that  *'  a  mortgagee  ehall  not  by  reason  of  his  mortgage 
be  deemed  to  be  the  owner  of  a  ship  or  any  share  therein,  nor  shall  the 
mortgagor  be  deemed  to  have  ceased  to  be  the  owner  of  such  mortgaged 
ship  or  share,  except  in  so  far  as  may  be  necessary  for  makins  such  ship 
or  share  available  as  a  security  for  the  mortgage-aebt."  The  implication 
upon  which  I  found  my  judgment  is  quite  consistent  with  that  provision. 
The  vessel  has  been  kept  in  a  state  to  be  available  as  a  security  to  the 
•4^71   ^oi'tgagee,  by  her  destruction  *being  prevented  by  the  repairs 

'^  -*  which  the  defendant  has  done  to  her.  I  think  there  is  nothing 
in  the  92d  section  to  affect  this  question.    There  ia,  no  dottbt,  some 
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difficulty  in  the  case.  Bat  it  is  to  be  observed  that  the  money  expended 
m  repairs  adds  to  the  value  of  the  ship ;  and,  looking  to  the  rights  and 
interests  of  the  parties  generally,  it  cannot  be  doubted  that  it  is  ranch 
to  the  advantage  of  the  mortgagee  that  the  mortgagor  should  be  held 
to  have  power  to  confer  a  right  of  lien  on  the  ship  for  repairs  necessary 
to  keep  her  seaworthy.  For  these  reasons,  I  am  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

WiLLES,  J,{a) — I  am  of  the  same  opinion.  The  mortgagees  hav^ 
taken  a  property  in  the  vessel  for  the  purpose  of  securing  money 
advanced  by  them.  By  the  permission  of  the  mortgagees  the  mort- 
gagor has  the  use  of  the  vessel.  He  has,  therefore,  a  right  to  use  her 
in  the  way  in  which  vessels  are  ordinarily  used.  Upon  the  facts  which 
appear  on  this  case,  this  vessel  could  not  be  so  used  unless  these  repairs 
had  been  done  to  her.  The  state  of  things,  therefore,  seems  to  involve 
the  right  of  the  mortgagor  to  get  the  vessel  repaired, — not  on  tho  credit 
of  the  mortgagees,  but  upon  the  ordinary  terms,  subject  to  the  ship* 
Wright's  lien.  It  seems  to  me  that  the  case  is  the  same  as  if  the  mort- 
gagees had  been  present  when  the  order  for  the  repairs  was  given.  To 
that  extent  I  think  the  property  of  the  mortgagees  is  impliedly  modi- 
fied. 

Byles,  J. — I  am  of  the  same  opinion.  At  common  law,  independently 
of  the  Merchant  Shipping  Act,  1854,  the  shipwright  would  have  a  lien  on 
the  ship  for  the  repairs :  and  I  see  nothing  in  that  Act  to  deprive  rmAOQ 
*him  of  that  right.  The  mortgagees  have  permitted  the  mort-  ^ 
gagor  to  be  in  the  uncontrolled  possession  of  the  vessel :  and  it  should 
seem  to  have  been  a  mortgage  for  an  uncertain  and  undefined  period. 
Now,  as  it  is  obvious  that  every  ship  will  from  time  to  time  require 
repairs,  it  seems  but  reasonable  under  circumstances  like  these  to  infer 
that  the  mortgagor  had  authority  from  the  mortgagees  to  cause  such 
repairs  as  should  become  necessary  to  be  done  upon  the  usual  and  ordi- 
nary terras.  Now,  what  are  the  usual  and  ordinary  terms  ?  Why,  that 
the  person  by  whom  the  repairs  are  ordered  should  alone  be  liable  per- 
sonally, but  that  the  shipwright  should  have  a  lien  upon  the  ship  for  the 
work  and  labour  he  has  expended  on  her.  Nor  are  the  mortgagees  at 
til  prejudicially  affected  thereby.  They  have  a  property  augmented  in 
value  by  the  amount  of  the  repairs.  That  being  so,  without  reference 
to  the  Merchant  Shipping  Act,  it  seems  to  me  that  the  claim  of  the 
defendant  here  is  ii'ell  founded.  It  certainly  does  seem  very  extraordi- 
nary that  this  point  has  not  been  raised  before.  The  true  reason  pro- 
bably is  that  suggested  by  my  Lord. 

Judgment  for  the  defendant. 

(a)  Williams,  J.,  was  eogagod  in  the  Dirorce  Conri. 
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•19QT  *BICHARD  TAYLOR,  Appellant ;  RICHARD  HUM- 
*    J  PHREYS,  ReBpondent.     June  5. 

A  man  who  goes  to  a  plaoo  a  sho$t  distance  from  bis  home  for  the  mere  pnrpose  of  taking 
refrcsbmont  is  not  a  "  trareller"  within  the  meaning  of  the  exception  in  the  18  A  19  Viet  e. 
118,  8.  2 :  but  one  who  goes  to  an  inn  for  refreshment  in  the  course  of  a  jonmej,  whether  of 
business  or  of  pleasure,  and  whether  on  foot  or  otherwise,  is  a  "  traTeller"  within  the  ttotate. 

The  following  case  was  stated  for  the  opinion  of  this  Court,  pursuant 
to  the  20  &  21  Vict.  c.  48  :— 

Richard  Taylor,  a  licensed  victualler  carrying  on  business  at  a  place 
called  Alcester  Lane's  End,  appeared  before,  &c.,  three  of  Her  Majesty's 
justices  of  the  peace  for  the  county,  in  answer  to  an  information  under 
the  18  &;  19  Vict.  c.  118,  s.  2,  charging  him  with  having,  on  Sunday, 
the  24th  of  March  then  last,  at  the  parish  of  King's  Norton,  in  the  said 
county,  and  otherwise  than  to  a  traveller  or  lodger  therein,  kept  open 
his  house  and  premises  for  the  sale  of  wines,  spirits,  beer,  and  other 
fermented  and  distilled  liquors,  between  three  and  five  o'clock  in  the 
afternoon,  contrary  to  the  statute  in  that  case  made  and  provided. 

It  was  proved,  that,  at  a  quarter  past  four  o'clock  in  the  afternoon 
of  the  day  mentioned  in  the  information,  five  men  were  in  the  house  of 
the  defendant  drinking  ale  and  smoking;  that  one  of  them  was  the 
driver  and  another  the  conductor  of  a  public  omnibus  which  runs  several 
times  daily  from  Birmingham  to  the  defendant's  house,  and  back,  plying 
for  passengers  on  its  way,  and  which  had  been  driven  there  that  after- 
noon, as  usual ;  that  the  other  three  persons  had  walked  from  Birming- 
ham that  afternoon,  and  called  at  the  defendant's  house,  a  distance  of 
four  miles,  and  afterwards  returned  thence  to  Birmingham,  two  by  the 
omnibus,  and  the  third  on  foot ;  that  the  defendant  asked  these  persons 
if  they  were  travellers,  and  admitted  them  on  receiving  answers  in  the 
affirmative. 

*4^01       ^^^  defendant  contended  that  the  five  men,  having  ^come  a 
-*  distance  of  four  miles  from  their  homes,  were  travellers  within 
the  meaning  of  the  statute,  whether  for  business  or  for  pleasure. 

The  justices,  however,  considered  that  the  three  men  not  connected 
with  the  omnibus,  having  merely  walked  the  above-mentioned  distance 
from  their  homes  for  amusement  or  exercise,  were  not  travellers  within 
the  meaning  of  the  statute,  and  that  it  was  not  the  intention  of  the 
legislature  to  throw  open  public-houses  on  Sunday  to  persona  living 
within  a  few  miles,  and  who  might  choose  to  walk  or  ride  there  for 
pleasure :  and  they  fined  the  defendant  in  the  mitigated  penalty  of  li. 
and  costs. 

Hat/es,  Serjt.,  for  the  appellant. — The  conviction  took  place  on  the 
18  &  19  Vict.  c.  118,  s.  2,  which  enacts  that  ''  it  shall  not  be  lawful  for 
any  licensed  victualler,  or  person  licensed  to  sell  beer  by  retail,  to  be 
drunk  on  the  premises  or  not  to  be  drunk  on  the  premises,  or  any  person 
licensed  or  authorized  to  sell  any  fermented  or  distilled  liquors, — or  any 
person  who  by  reason  of  the  freedom  of  the  mystery  or  craft  of  vintners 
of  the  city  of  London,  or  of  any  right  or  privilege,  shall  claim  to  be 
entitled  to  sell  wine  by  retail  to  be  drunk  or  consumed  on  the  premises, 
— in  any  part  of  England  or  Wales,  to  open  or  keep  open  his  house  for 
the  sale  of  or  to  sell  beer,  wine^  spirits,  or  any  other  fermented  or  di» 
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vWtA  Kqaor,  between  the  hoars  of  three  and  five  o'clock  in  the  after- 
noon, nor  after  eleven  o'clock  in  the  afternoon,  on  Sunday,  or  on  Christ- 
maa-Daj,  Good  Friday,  or  any  day  appointed  for  a  public  fast  or  thanks- 
giving, or  before  four  o'clock  in  the  morning  of  the  day  following  such 
Sunday,  Christmas-Day,  Good  Friday,  or  such  days  of  public  fast  or 
thanksgiving, — except  to  a  traveller  or  lodger  therein.**  The  question  is, 
whether  the  three  persons  who  had  walked  from  '^Birmingham  r«4Q-f 
to  the  defendant's  house, — a  distance  of  four  miles, — were  not  ^ 
travellers  within  the  meaning  of  the  above  statute.  The  difficulty 
imposed  upon  an  innkeeper  by  this  sort  of  legislation  is  very  great.  He 
has  no  means  of  knowing  who  the  parties  are  who  come  and  demand 
rest  and  refreshment :  if  he  refuses  to  open  his  door  to  a  traveller,  he 
subjects  himself  to  the  risk  of  an  indictment  (Rex  v.  Ivens,  7  C.  &  P. 
213  (£.  G.  L.  B.  vol.  82) ) :  and  it  is  no  defence  for  him  to  say  that  the 
party  came  within  the  prohibited  hours,  travelling  on  Sunday  not  being 
illegal :  Sandiman  v.  Breach,  7  B.  &  G.  96  (E.  G.  L.  B.  vol.  14),  9  D. 
k  R.  796  (E.  C.  L.  B.  vol.  16).  [Byles,  J.— Not  only  is  it  not  illegal 
to  travel  on  a  Sunday ;  but,  on  the  contrary,  the  Sunday  traveller  seems 
to  be  an  especial  favourite  with  the  legislature :  he  is  to  be  refreshed.] 
In  Atkinson,  app..  Sellers,  resp.,  5  G.  B.,  N.  S.  442  (E.  G.  L.  B.  vol. 
94),  the  Court  held,  that,  to  constitute  a  '^  traveller"  within  this  statute, 
it  is  not  necessary  that  the  party  should  be  journeying  on  business.  In 
that  case,  the  distance  the  parties  were  from  their  place  of  residence, 
Liverpool,  was  five  miles  and  a  half.  Gookburn,  G.  J.,  there  says : 
"  Of  course,  a  man  could  not  be  said  to  be  a  traveller  who  goes  to  a 
place  merely  for  the  purpose  of  taking  refreshment.  But,  if  he  goes 
to  an  inn  for  refreshment  in  the  course  of  a  journey,  whether  of  busi- 
ness or  of  pleasure,  he  is  entitled  to  demand  refreshment,  and  the  inn- 
keeper is  justified  in  supplying  it."  The  magistrates  here  act  upon 
that  authority  in  the  case  of  the  driver  and  conductor  of  the  omnibus, 
but  not  in  the  case  of  the  three  persons  who  had  walked  to  the  appel- 
lant's house.  That,  it  is  submitted,  is  a  very  unsound  distinction. 
[Erle,  G.  J. — ^The  magistrates  hold  the  driver  and  conductor  to  be 
travellers  because  travelling  is  their  vocation.]  A  man  who  rides  less 
needs  refreshment  than  he  who  travels  on  foot.  Is  it  reasonable  to 
make  a  distinction  "^between  one  who  can  and  one  who  cannot  r^^^oo 
afford  to  ride  ?  '•         * 

David  Keane,  control. — In  the  case  of  Atkinson,  app..  Sellers,  resp., 
it  is  found  that  the  parties  had  left  Liverpool  about  two  o'clock  in  the 
afternoon,  for  pleasure,  in  a  vehicle,  and  had  driven  a  round  of  eight  to 
ten  miles  before  arriving  at  Oarston ;  and  that  they  drove  their  horses 
and  vehicles  into  the  appellant's  stable-yard,  and  ordered  meal  and 
water  for  the  horses,  and  then  themselves  went  into  the  house  for 
refreshments:  and  all  that  the  Gourt  were  asked  to  determine,  was, 
whether  under  these  circumstances,  the  magistrates  were  bound  to  con- 
tict.  Here,  however,  it  is  stated  that  these  persons  went  into  the  appel- 
lant's house  for  the  purpose  of  smoking  and  drinking.  Now,  though 
drinking  may  be  necessary  refreshment,  smoking  is  not.  It  is  submitted 
that  the  magistrates  properly  drew  a  distinction  between  those  whose 
necessary  labour  rendered  refreshment  desirable,  and  the  others,  as  to 
whom  they  find,  that,  having  merely  walked  the  distance  of  four  miles 
from  their  homes  for  amusement  or  exercise^  they  were  not  travellers 
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within  the  meaning  of  the  statute,  and  that  it  was  not  the  intention  of 
the  legislature  to  throw  open  publto-houses  on  Sundays  to  persons  liying 
within  a  few  miles,  and  who  might  choose  to  walk  or  ride  there  for  pas- 
time. [WiLLES,  J. — That  is  their  reasoning,  not  their  finding.]  The 
object  of  the  legislature  was,  that,  during  certain  hours  on  the  Sundsj, 
the  business  of  the  publican  should  cease,  in  order  that  his  servants 
should  have  an  opportunity  of  attending  the  service  of  their  Maker. 
[Erlb,  G.  J. — It  is  the  common-law  duty  of  an  innkeeper  to  supply 
refreshment  to  travellers.  The  object  of  the  enactment  I  take  to  be 
this,  viz.,  to  prevent  the  attractions  of  the  public-house  from  being  held 
*4331  *^"^  ^^  allure  men  from  places  of  worship.  I  do  not  think  the 
•J  legislature  intended  to  cast  upon  the  innkeeper  the  burthen  of 
proving  in  every  case  that  the  party  refreshed  is  really  a  traveller. 
Before  a  man  is  convicted  of  the  offence  here  charged,  it  seems  to  me 
that  the  complainant  is  bound  to  establish  that  he  had  the  purpose  of 
entertaining  a  person  who  was  not  a  traveller.  I  cannot  think  the  inn- 
keeper would  be  guilty  of  any  offence  within  this  statute  if  he  enter* 
tained  his  next-door  neighbour,  provided  he  came  disguised  as  a  travel* 
ler.]  The  statute  distinctly  prohibits  the  licensed  victualler  from  keeping 
open  his  house  or  supplying  refreshments  during  the  hours  named:  then 
comes  an  exception  in  favour  of  a  "traveller"  or  a  "lodger."  This 
clearly  did  not  mean  to  apply  to  persons  who  9ay  they  are  travellers; 
otherwise,  every  publican  in  the  most  populous  part  of  the  lowest  neigh- 
bourhoods of  London  might  protect  themselves  from  the  consequences 
of  a  violation  of  the  statute  by  merely  asking  the  question  of  each 
applicant  for  refreshment.  [Erle,  C.  J. — I  think  an  answer  in  the 
affirmative  would  justify  him  in  supplying  the  required  refreshment, 
provided  the  party  was  a  traveller.]  To  satisfy  the  word  "  traveller," 
the  person  presenting  himself  must  be  one  who  in  passing,  it  may  be  on 
foot,  from  one  place  to  another,  is  overcome  by  the  want  of  refreshment. 
Unless  the  Court  are  satisfied  that  the  magistrates  were  wrong  in  con- 
victing the  appellant,  they  will  not  interfere. 

Haye9y  Serjt.,  in  reply. — No  real  distinction  has  been  or  can  be 
suggested  between  the  case  of  Atkinson,  app.,  Sellers,  resp.,  and  the 
present  case.  It  is  somewhat  difficult  to  draw  the  line.  Business 
clearly  is  not  the  true  test.  Then,  what  distance  constitutes  the  party 
♦4^41  *  traveller  ?  In  the  case  above  mentioned  *the  distance  was  five 
•J  miles  and  a  half  from  the  homes  of  the  travellers,  and  they  vere 
riding.  Here,  the  distance  is  four  miles,  and  the  parties  were  walking. 
The  better  test  probably  would  be,  whether  the  party  demanding 
refreshment,  whether  he  came  there  on  foot  or  otherwise,  was  a 
stranger. 

Erle,  C.  J. — This  is  an  appeal  against  a  conviction  of  a  licensed 
victualler  for  having,  contrary  to  the  statute  18  k  19  Vict.  c.  118,  s.  2, 
kept  open  his  house  for  the  sale  of  fermented  liquor  between  the  hours 
of  three  and  five  o'clock  on  Sunday  afternoon,  and  supplying  refresh- 
ment to  persons  other  than  travellers.  Now,  I  am  extremely  desirous 
of  giving  effect  to  the  intention  of  the  legislature,  which  was,  to  prevent 
publicans  from  keeping  open  their  houses  during  the  hours  of  Divine 
service,  and  also  of  giving  effect  to  the  intention  of  the  magistrates  in 
endeavouring  to  prevent  persons  who  are  not  travellers  resorting  tc 
houses  of  entertainment  at  a  short  distance  from  their  own  homes  foi 
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the  mere  purpose  of  procnring  drink.  But,  however  desirous  I  may  be 
to  carry  out  these  laudable  intentions,  I  am  unable  to  arrive  at  any 
other  conclusion  than  that  the  facts  stated  in  this  case  do  not  authorize 
the  conviction.  It  appears  that  the  three  individuals  ^ho  are  charged 
to  have  been  improperly  supplied  with  refreshment  had  walked  from 
Birmingham,  a  distance  of  four  miles.  Now,  whether  they  walked  that 
distance  on  business,  for  the  purpose,  for  instance,  of  visiting  a  sick 
relative,  or  for  pleasure,  I  do  not  think  the  legislature  intended  that 
they  should  be  precluded  from  demanding,  or  the  innkeeper  be  precluded 
from  furnishing  them  with,  necessary  refreshment.  In  so  deciding,  I 
think  we  give  effect  to  the  decision  of  this  Court  in  Atkinson,  app.. 
Sellers,  resp.,  where  the  Court  in  substance  say,  that  a  man  ♦who  fi^aq^ 
goes  to  a  place  at  a  short  distance  from  his  home  merely  for  the  ■■ 
purpose  of  taking  refreshment  cannot  be  said  to  be  a  traveller ;  but  that, 
if  he  goes  to  an  inn  for  refreshment  in  the  course  of  a  journey,  whether 
of  business  or  of  pleasure,  he  does  come  within  the  meaning  of  the  word 
traveller.  Although  the  Court  there  complain  of  the  use  of  an  ambigu- 
ous word,  I  think  it  is  impossible  to  mistake  the  tenor  of  that  judgment. 
For  these  reasons,  I  am  of  opinion  that  the  appeal  should  be  allowed. 
The  rest  of  the  Court  concurring,       *  Appeal  allowed. 


♦^ 


ARTHUR  WELLINGTON  BEER,  Appellant ;  JAMES  SANTER, 

Respondent.     June  5. 

An  ftgrienltarAl  le»se  contained  a  ooTenant  on  the  part  of  the  lessor,  his  heirs,  Ao.,  that  he  and 
they  woald  "drain  with  proper  drain-tilee,  one  rod  apart,  ten  acres  of  the  lands  now  in  rje* 
grass,  at  his  and  their  costs,  except  the  carriage  of  the  said  drain-pipes,  which  is  to  be  borne 
sod  paid  bj  the  lessee ;  and  will  drain  the  remainder  of  the  lands  hereby  demised,  tn  manntr 
*i/ore»aidf  upon  being  paid  a  further  yearly  rent  of  bl.  for  erery  100/.  so  expended: — 

Held,  that  the  words  **  in  manner  aforesaid"  referred  only  to  the  mode  of  performing  the  work, 
rii.  placing  the  drain-tiles  one  rod  apart;  and  consequently  that  the  tenant  was  not  charge- 
able with  the  expense  of  carriage  of  the  drain -pipes  beyond  the  first  ten  acres. 

The  plaint  in  this  action  in  the  County  Court  of  Kent  holden  at  Ton- 
bridge,  claimed  261.  13«.  6(2.,  including  a  claim  pf  132.  15^.  Id.  for 
carriage  of  drain-pipes,  which  is  the  subject  of  this  appeal.  The  said 
claim  depends  upon  the  construction  of  a  lease  bj  the  defendant  to  the 
plaintiff,  of  which  the  following  is  a  copy : — 

^'  This  indenture,  made  the  26th  day  of  August,  1859,  between  James 
Santer,  of,  4c.,  of  the  one  part,  *and  Arthur  Wellington  Beer,  r*4Qp 
of,  &c.,  of  the  other  part,  Witnesseth,  that,  in  consideration  of  '- 
the  rents,  covenants,  and  agreements  hereinafter  reserved  and  contained 
on  the  part  of  the  said  A.  W.  Beer  to  be  paid,  kept,  and  performed,  he 
the  said  J.  Santer  doth  by  these  presents  demise  and  lease  unto  the  said 
A.  W.  Beer,  his  executors,  administrators,  and  assigns,  all  that  messuage 
or  tenement  and  farm-house  situate  and  being  in  the  parish  of  Tonbridge, 
in  the  county  of  Kent,  called  Cold  Harbour  Park  Farm,  with  all  those 
three  cottages,  and  all  those  several  pieces  or  parcels  of  land,  arable, 
pasture,  hedge^rows,  and  hop-land  now  used  with  the  said  messuage  or 
tenement,  containing  by  estimation  eighty  acres  or  thereabouts,  and  now 
or  late  in  the  occupation  of  the'  said  James  Santer ;  and  all  rights, 
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privileges,  members,  and  appurtenances  to  the  same  premises  belonging, 
including  the  exclusive  right  of  shooting,  sporting,  and  taking  of  game 
on  the  said  lands  and  the  woodlands,  except  the  ten  acres  called 
Horn's  Lodge  field  adjoining  thereto  (excepting  unto  the  said  James 
Santer,  his  heirs  and  assigns,  all  timber  and  timber-like  trees  now 
or  hereafter  growing  upon  the  said  demised  premises,  and  also  free 
liberty  for  him  and  them,  with  workmen  and  others,  at  all  reasonable 
times,  with  horses,  carts,  and  carriages,  to  fell,  cut  down,  square,  saw, 
and  carry  away  the  same,  and  to  enter,  pass,  and  repass,  into,  upon, 
and  from  the  said  demised  premises,  compensation  being  paid  for 
nny  damage  done  to  the  corn,  grain,  or  seeds  growing  on  the  same:) 
To  have  and  to  hold  the  said  messuage  or  tenement,  farm,  lands, 
and  premises  hereby  demised,  with  the  appurtenances  (except  as  before 
excepted),  unto  the  said  A.  W.  Beer,  his  executors,  administrators, 
and  assigns,  from  the  11th  day  of  October  next,  for  the  term  of  seven 
years  thence  next  ensuing.  Yielding  and  paying  therefor  yearly  daring 
♦4^71   *^^®  ®*^^  ^^^^  yearly  rent  or  sum  of  150/.,  by  equal  half- 

-'  yearly  payments,  on  the  6th  day  of  April  and  the  11th  day  of 
October  in  each  year,  clear  of  all  deductions  (except  for  land-tax,  pro- 
perty or  income  tax,  and  quit-rent) :  And  the  said  A.  W.  Beer,  for 
himself,  his  heirs,  executors,  and  administrators,  doth  hereby  covenant, 
promise,  and  agree  to  and  with  the  said  James  Santer,  his  heirs  and 
assigns,  that  he  the  said  A.  W.  Beer,  his  executors,  administrators,  or 
assigns,  shall  and  will  pay  or  cause  to  be  paid  unto  the  said  J.  Santer, 
his  heirs  and  assigns,  the  said  rent  of  150/.  hereby  reserved,  on  the 
days  and  in  manner  hereinbefore  mentioned  for  payment  thereof:  and 
also  that  he  the  said  A.  W.  Beer,  his  executors,  administrators,  and 
assigns,  shall  and  will  at  all  times  during  the  said  term  pay  and  dis- 
charge all  taxes,  rates,  duties,  and  assessments  at  any  time  during  the 
said  term  imposed  on  the  said  premises  (except  land-tax,  property  or 
income  tax,  and  quit-rents) ;  and  also  shall  and  will  from  time  to  time 
and  at  all  times  during  this  demise  well  and  sufficiently  repair  the  pre- 
mises hereby  demised  (damage  by  fire  or  tempest  excepted),  and  also 
fetch  and  bring  to  the  said  demised  premises  all  such  materials  necessary 
for  the  repair  of  the  premises,  from  any  distance  not  exceeding  fire 
miles  therefrom ;  and  the  said  messuage  and  premises  hereby  demised, 
and  every  part  thereof,  being  so  repaired,  shall  and  will  at  the  end  or 
other  sooner  determination  of  the  said  term  peaceably  leave  and  yield 
up,  damage  by  fire  or  tempest  excepted ;  and  also  shall  and  will  pur- 
chase, bestow,  and  bring  upon  the  said  lands  one  load  of  good  manure 
for  every  ton  of  hay  or  clover  sold  off  the  said  premises ;  and  also  shall 
and  will  leave  one-third  of  the  arable  land  hereby  demised  fallow,  or  in 
pea  or  bean  stubble  at  the  end  of  the  said  term ;  and  also  shall  and  will 
*4^R1  ^^  ^^^  times  during  the  said  term  '^manage  and  cultivate  the  said 

^  lands  in  a  good  and  husband-like  manner,  except  that  the  said 
A.  W.  Beer,  his  executors,  administrators,  or  assigns,  shall  be  at  liberty 
to  break  up  any  of  the  pasture-land  hereby  demised,  without  compensa- 
tion or  increased  rent  therefor ;  and  also  that  it  shall  be  lawful  for  the 
said  J.  Santer,  his  heirs  or  assigns,  with  workmen  and  others,  to  enter 
upon  the  said  premises  twice  or  oftener  in  every  year  of  the  said  term, 
to  view  the  state  of  repair  and  condition  thereof,  and  to  do  all  such 
painting  and  repairs  as  he  or  they  may  have  occasion  to  do :  Prondetl 
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always,  that,  if  the  said  yearly  rent  or  any  part  thereof  shall  be  in 
arrear  and  unpaid  by  the  space  of  thirty  days  next  over  or  after  either 
of  the  days  on  which  the  same  ought  to  be  paid  as  aforesaid,  or  if  the 
said  A.  W.  Beer,  his  executors  or  administratofs,  shall  become  bankrupt 
or  insolFent,  or  shall  fail  to  observe  and  perform  any  or  either  of  the 
covenants  hereinbefore  contained,  then  and  in  any  or  either  of  the  said 
cases  it  shall  be  lawful  for  the  said  J.  Santer,  his  heirs  or  assigns,  to 
re-enter  into  and  upon  the  said  demised  premises,  or  any  part  thereof  in 
the  name  of  the  whole,  and  to  repossess  and  enjoy  the  same  as  in  his  or 
their  former  estate:  And  the  said  J.  Santer,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  hereby  covenants  with  the  said  A.  W.  Beer, 
liis  executors,  administrators,  and  assigns,  that  he  the  said  J.  Santer 
shall  and  will  repair  all  the  buildings,  gates,  fences,  and  hedges,  and 
paint  and  tar  the  same  whenever  required  before  the  11th  day  of  Octo- 
ber next ;  and  also  shall  and  will  grub  in  a  proper  manner  all  the  hedge- 
rows belonging  to  the  premises  when  required  by  the  said  A.  W.  Beer, 
his  executors,  administrators,  or  assigns ;  and  also  that  he  will  pay  and 
bear  all  tithes  and  rent-charge  in  lieu  of  tithes  chargeable  during  the 
said  term  on  the  said  land  and  premises  (except  the  *extra  tithe  r«4QQ 
rent-charge  on  hops) ;  and  also  that  he  will  paint  the  external  ^ 
part  of  the  said  messuage,  with  the  buildings  and  cottages  on  the  said 
farm,  and  all  the  gates  and  fences,  twice  during  the  said  term,  or  oftener 
if  required  by  the  said  A.  W.  Beer,  his  executors,  administrators,  or 
assigns ;  and  also  shall  and  will  build  at  his  own  costs  an  oast-house,  if 
required  by  the  said  A.  W.  Beer,  his  executors,  administrators,  or 
assigns,  on  some  convenient  part  of  the  premises,  upon  condition  that 
the  said  A.  W.  Beer,  his  executors,  administrators,  or  assigns,  do  plant 
about  two  acres  of  the  said  land  with  hops ;  and  aUo  that  he  and  they 
tcill  drain  with  proper  drain-tiles  one  rod  apart  ten  acres  of  the  lands 
n<n0  in  rye-grass^  at  /lis  and  their  costSy  except  the  carriage  of  the  said 
drain-pipes^  which  is  to  be  borne  and  paid  by  the  said  A.  W,  Beer;  and 
will  drain  the  remainder  of  the  lands  hereby  demised  in  manner  afore- 
mdy  upon  being  paid  a  further  yearly  rent  of  5/.  for  every  100/.  so 
expended,  and  so  in  proportion  for  any  less  sum  expended,  and  which 
the  said  A.  W.  Beer  hereby  agrees  to  pay  accordingly  from  the  time  of 
soch  draining ;  and  also  that  the  saia  J.  Santer,  his  heirs  or  assigns, 
shall  and  will  find  and  provide  all  such  materials  as  may  be  necessary 
for  repairs,  and  all  rough  timber,  within  five  miles  of  the  said  premises, 
and  will  pay  half  part  of  the  labour  on  such  timber  and  repairs,  the 
lessee  paying  the  other  half  part ;  and  also  that  he  the  said  J.  Santer,  his 
heirs  or  assigns,  or  the  succeeding  tenant,  shall  and  will  take  and  pay 
for,  to  the  said  A.  W.  Beer,  his  executors,  administrators,  or  assigns, 
the  growing  crops,  and  all  hay,  clover,  straw,  and  manure,  at  sale 
prices,  household  furniture,  live  and  dead  stock,  and  all  machinery 
necessary  for  carrying  on  a  farm  of  eighty  acres  that  .shall  be  erected 
by  the  said  A.  W.  Beer  on  the  said  premises,  and  effects,  which  shall  be 
in,  upon,  and  about  the  said  messuage,  *lands  and  premises  at  f^aaq 
the  expiration  of  the  said  term,  at  a  fair  valuation  thereof  to  ^ 
be  made  in  the  usual  way  by  two  valuers,  one  to  be  chosen  by  each 
party,  or,  in  the  event  of  their  differing,  then  by  a  third  person  to  be 
chosen  by  such  valuers :  Provided  also,  that,  in  the  event  of  the  said 
James  Santer,  his  heirs  or  assigns,  being  desirous  of  putting  an  end  to 
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this  demise,  as  far  as  it  affects  part  of  the  said  lands  called  Horn's 
Lodge  Field,  containing  abbnt  ten  acres,  at  the  end  of  the  first  five 
Jrears  of  the  said  term,  it  shall  be  lawful  for  him  or  them  so  to  do,  upon 
giving  to  the  said  A.  W!  Beer,  his  executors,  administrators,  or  assigns, 
notice  of  snch  desire  at  any  time,  and  thereupon  a  reduction  of  20< 
per  acre  shall  be  made  from  the  said  rent  of  150/. :  Provided  also,  that, 
if  the  said  A.  W.  Beer,  his  executors,  administrators,  or  assigns,  sh&ll 
be  desirous  of  putting  an  end  to  this  demise  at  the  end  of  the  first  three 
or  five  years  of  the  said  term  of  seven  years,  it  shall  be  lawful  for  him 
and  them  so  to  do,  upon  giving  to  the  said  James  Santer,  his  heirs  or 
assigns,  six  calendar  months'  notice  in  writing  of  such  desire,  whereupon 
this  demise  shall  cease,  determine,  and  be  at  an  end  as  if  by  effluxion 
of  time,  anything  to  the  contrary  notwithstanding." 

This  lease  was  duly  executed  by  the  plaintiff  and  the  defendant ;  and, 
in  pursuance  thereof,  both  the  land  described  in  the  lease  as  **  ten  acres 
of  the  said  lainds  now  in  rye- grass"  (hereinafter  called  the  said  ten  acres), 
and  other  land  so  demised,  were  drained  by  the  defendant. 

The  plaintiff  did  the  carriage  of  the  drain-pipes  used  in  the  drainage 
of  all  the  lands  So  drained. 

The  plaintiff  made  no  claim  for  the  carriage  of  the  pipes  used  in  the 
drainage  of  the  said  ten  acres,  but  made  the  said  claim  of  131,  15t.  Id, 
for  the  carriage  of  drain-pipes  used  in  the  drainage  of  the  other  land 
80  drained. 

♦4411  *^^®  J^^  found  a  verdict  for  the  plaintiff  for  23t  18t.  IW., 
^  for  the  amount  of  the  said  claim  of  13Z.  15t.  1(2.,  and  10{.  Si. 
lOd.  claimed  for  other  causes  of  action,  as  to  which  no  question  arises, 
— subject  to  be  reduced  to  lOL  3«.  lOi.  if  the  Judge  thought  that  the 
plaintiff  was  bound  to  carry  dratn-pipes  for  draining  the  demised  land 
other  than  the  said  ten  acres. 

The  learned  Judge,  being  of  that  opinion,  ordered  the  verdict  to  be 
reduced  to  lOL  38.  lOi.  Against  this  decision  the  plaintiff  appealed; 
and  the  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
or  the  defendant  was  bound,  on  the  true  construction  of  the  lease,  to 
do  or  pay  for  the  carriage  of  drain-pipes  for  the  purpose  of  draining  the 
demised  land  other  than  the  said  ten  acres.  If  the  defendant  was  so 
bound,  judgment  was  to  be  entered  for  2SL  18^.  lid. ;  otherwise  the 
judgment  of  the  County  Court  was  to  stand  for  10/.  3^.  10<J. 

Luah^  Q.  C,  for  the  appellant. — The  question  turns  upon  the  constm^ 
tion  of  an  agricultural  lease,  which,  amongst  other  covenants,  contains 
Covenants  on  the  part  of  the  lessee  to  pay  rent,  taxes,  &c.,  to  keep  the 
premises  in  repair,  and  also  to  fetch  and  bring  to  the  premises  all  such 
materials  necessary  for  the  repairs  of  the  premises  from  any  distance 
not  exceeding  five  miles.  Then  comes  a  covenant  on  the  part  of  the 
lessor,  his  executors,  &c.,  to  repair  all  the  buildings,  and  paint  and  tar 
the  same,  whenever  required,  before  the  11th  of  October  then  next,  and 
h  covenant  to  paint  the  external  part  of  the  messuage,  with  the  buiid- 
higs  and  cottages  on  the  farm,  &c.,  twice  during  the  term,  or  oftener 
if  required  by  the  lessee.  Then  comes  the  covenant  upon  which  the 
question  more  immediately  arises, — ^'  And  also  that  he  and  they  will 
♦4421  ^^^^^^  *^*^^  proper  dratn-tilesy  one  rod  apart,  ten  acres  *of  the 
,  J  lands  now  in  rye-grass,  at  his  and  their  costs,  except  the  carriage 
of  the  said  drain-pipes,  which  is  to  be  borne  and  paid  by  the  lessee : 
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and  will  drain  the  remainder  of  the  lands  hereby  demised,  in  manner 
aforaaid^  upon  being  paid  a  farther  yearly  rent  of  bl.  for  every  1007. 
so  expended^  and  so  in  proportion  for  any  less  sum  expended,  and  which 
the  said  lessee  hereby  agrees  to  pay  accordingly  from  the  time  of  such 
draining."  Then  follows  a  covenant  by  the  lessor  to  find  and  provide 
all  such  materials  as  might  be  necessary  for  repairs,  and  all  rough  tim- 
ber, within  five  miles  of  the  said  premises,  and  to  pay  half  part  of  the 
labour  on  such  timber  and  repairs,  the  lessee  paying  the  other  half  part. 
Taking  it  all  together,  the  obvious  meaning  is,  that  the  lessee  shall  pay  ^ 
nothing  towards  the  drainage  of  the  first  ten  acres,  but  that  the  expense 
of  the  carriage  of  the  drain-pipes  necessary  for  that  portion  of  the 
work  shall  be  borne  by  him ;  and  that,  for  the  drainage  of  the  remaining 
portion  of  the  farm,  he  shall  pay  an  additional  rent  equal  to  5  per  cent, 
upon  the  outlay.  When  he  pays  interest,  he  is  not  to  find  carriage; 
and  when  he  does  find  carriage,  he  is  to  pay  no  interest.  The  words 
"in  manner  aforesaid/'  in  the  second  branch  of  the  drainage  covenant, 
refer  to  the  mode  of  doing  the  work,  viz.,  '^  with  proper  drain-tiles,  on^ 
rod  apart." 

^yon,  contr^. — The  words  '^  in  manner  aforesaid"  refer  to  the  whole 
of  the  terms  of  the  covenant,  including  the  exception.  This  would 
obTiously  have  been  the  proper  construction  if  the  covenant  had  been 
ebped,  as  it  is  submitted  it  must,  to  give  it  any  sensible  meaning,  be 
read, — '^  And  also  that  be  and  they  will  drain  ten  acres  of  the  lands 
now  in  rye-grass,  with  proper  drain-tiles,  one  rod  apart,  at  his  and  their 
costs,  except  the  carriage  of  the  said  drain-pipes,  *which  is  to  v^aaq 
be  borne  and  paid  by  the  lessee."  In  that  case  the  ^'  manner  '- 
aforesaid"  would  embrace  the  whole. 

Luik^  in  reply,  was  stopped  by  the  Court,    . 

Erle,  G.  J. — ^I  am  of  opinion  that'our  judgment  must  be  in  favour 
of  the  tenant.  The  covenant  which  we  are  called  upon  to  put  a  con- 
struction on  is  a  provision  for  drainage  in  an  ordinary  husbandry  lease. 
The  lessor  covenants  that  he,  bis  heirs,  &c.,  ^^  will  drain,  with  proper 
drain-tiles,  one  rod  apart,  ten  acres  of  the  lands  now  in  rye-grass,  at 
his  and  their  costs,  except  the  carriage  of  the  said  drain-pipes,  which  is 
to  bo  borne  and  paid  by  the  lessee ;  and  will  drain  the  remainder  of  the 
Iwda  hereby  demised,  in  manner  afareiaid^  upon  being  paid  a  further 
yearly  rent  of  &L  for  every  100^.  so  expended."  The  question  is, 
whether  the  tenant  is  by  this  covenant  bound  to  pay  for  the  carriage 
of  the  drain-tiles  used  in  the  drainage  of  the  rest  of  the  farm  beyond 
the  first  ten  acres.  It  seems  to  me  that  he  is  not,  but  that  the  '*  man^ 
ner  aforesaid,"  as  was  contended  by  Mr.  Zu^A,  refers  only  to  placing 
the  tiles  one  rod  apart. 

The  rest  of  the  Oon^t  concurring, 

Decision  affirmed,  with  costs.     ^ 


444  ANDREWES  v.  GARSTIN.    T.  T.  1861. 


*444]  *ANDREWES  v.  GARSTIN.    June  5. 

To  an  action  for  the  breach  of  an  agreement  to  enter  into  partnership  with  the  plaintiff,  the  d»< 
fen  dan  t  pleaded,  that,  before  and  at  the  time  of  the  making  of  the  agreement,  the  plaiotifT 
carried  on  trade  in  partnership  with  one  S.,  which  partnership  was  then  about  to  be  woaod 
up  and  dissolved;  that  the  defendant  made  the  agreement  on  the  fkith  and  under  the  belief 
that  the  plaintiff  had  up  to  that  time  acted  with  honesty  towards  his  said  partner  ia  the 
conduct  of  the  said  business  and  in  relation  to  the  pecuniary  affairs  thereof;  bat  that,  after 
the  making  of  the  agreement  and  before  breach,  and  before  the  eommeneement  of  the  tut, 
the  defendant  discovered  that  the  plaintiff  had  before  the  time  of  making  the  agreement  acted 
with  fraud  and  dishonestj  towards  his  said  partner  in  the  conduct  of  the  said  businefs  and 
in  relation  to  the  pecuniary  affairs  thereof,  which  said  fraudulent  and  dishonest  aets  of  tibe 
plaintiff'  were  unknown  to  the  defendant  at  the  time  of  his  entering  into  the  agreement  in  the 
declaration  mentioned, — wherefore  the  defendant  repudiated  and  declined  to  cany  into  effect 
the  said  agreement : — 

Held,  that  this  plea  afforded  no  answer  to  the  action. 

The  declaration  stated,  that,  theretofore,  to  wit,  on  the  Gth  of  No- 
vember, 1860,  by  certain  articles  of  agreement  then  entered  into  between 
the  defendant  of  the  one  part  and  the  plaintiff  of  the  other  part,  the 
defendant  and  the  plaintiff  did  thereby  agree  to  become  partners  in  the 
trade  of  famishing  undertakers  and  job-masters,  from  the  Ist  of  Janu- 
ary, 1^61  (which  day  had  passed  before  this  suit),  for  fourteen  years; 
that  a  formal  deed  of  partnership  should  be  prepared  and  executed  on 
or  before  the  said  1st  of  January,  1861,  and  in  such  deed  should  be 
inserted  such  clauses  and  provisions  as  should  be  necessary  to  carry  into 
effect  that  agreement,  and  also  all  other  necessary  clauses  and  provisions 
usually  inserted  in  deeds  of  a  like  nature ;  that  the  said  deed  should  be 
prepared  by  the  solicitors  of  the  plaintiff,  and  approved  of  by  ihe  soli- 
citors for  the  defendant;  that  the  plaintiff  should  covenant  to  pay  the 
defendant  a  premium  of  1500/.  on  the  1st  of  January,  1862;  in  con- 
sideration whereof  the  defendant  should  assign  unto  the  plaintiff  one 
moiety  of  the  good-will  of  the  undertaking  and  job-master's  business, 
then  carried  on  by  the  defendant,  at  No.  5,  Welbeck  Street,  No,  82, 
Baker  Street,  No.  83,  Great  Portland  Street,  and  No.  28,  New  Bridge 
Street,  and  also  ono  moiety  of  the  shares  held  by  the  defendant  in  the 
Economic  Funeral  Company  (Limited) ;  that  the  business  shauld  be  carried 
on  upon  the  premises  aforesaid,  and  the  partnership  should  pay  rent  for 
^AAT-i  *the  same  to  the  defendant,  such  rent  to  be  determined  by  valna- 
*^^  tion  in  the  usual  way ;  that  the  value  of  the  stock  and  plant  on 
the  said  1st  of  January,  1861,  should  be  determined  by  valuation  in  the 
usual  way  ;  that  the  plaintiff  should  purchase  of  the  defendant  the  whole 
of  the  stock  and  plant  at  the  price  settled  by  valuation  as  aforesaid, 
and  sliouhl  pay  him  such  price  by  three  equal  payments,  on  the  Ist  of 
April,  1861,  on  the  Ist  of  July,  1861,  and  on  the  Ist  of  October,  1861; 
that  the  sai(l  stock  and  plant  should  be  used  for  the  partnership  business, 
and  the  plaintiff  should  be  credited  with  the  amount  paid  by  him  for 
the  same,  as  capital ;  that  the  plaintiff  should  on  the  said  Ist  of  Janu- 
ary, 1861,  pay  into  the  hands  of  Messrs.  Scott  k  Co.,  to  be  the  bankers 
of  the  said  partnership,  the  sum  of  10002.  as  the  cash  capital  of  the  said 
partnership  busines? ;  that  the  defendant  should  not  be  required  to  find 
any  capital,  except  in  the  manner  thereinbefore  mentioned ;  that  each 
partner  should  be  entitled  to  interest  at  5/.  per  centum  on  his  capital 
for  tho  time  being,  and  should  have  credit  for  the  same  before  any  din- 
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rion  of  profits  took  place ;  that  the  partners  should  he  entitled  to  the 
profits  in  equal  shares ;  that  each  partner  mij^ht  draw  125/.  quarterly 
on  account  of  his  share  of  profits ;  that,  after  the  first  year,  the  defend- 
ant should  not  be  entitled  to  draw  out  of  the  business  any  of  his  profits 
except  the  quarterly  allowance  aforesaid,  but  the  Residue  of  his  profits 
fihouiil  accumulate  in  the  business,  or  be  paid  to  the  said  plaintiff  in 
reduction  of  his  capital,  until  the  capital  of  each  of  the  said  partners 
Bfaonld  amount  to  2500/. ;  that  all  checks,  bills,  and  notes  should  be 
drawn,  accepted,  made,  or  endorsed  by  both  of  them,  the  plaintiff  and 
the  defendant  jointly ;  that  the  partnership  accounts  should  be  balanced 
at  tlie  end  of  each  half-year  of  the  said  term,  commencing  with  the  30th 
of  June  next ;  *that  the  death  of  either  partner  should  deter-  r^AAa 
mine  the  partnership,  but,  if  the  plaintiff  should  be  the  survivor,  ^ 
he  should  be  at  liberty  to  occupy  the  messuages,  shops,  tenements, 
stabling,  and  premises  used  for  the  purpose  of  the  partnership  business 
at  the  death  of  the  defendant,  for  the  period  of  three  calendar  months, 
to  be  computed  from  the  first  usual  quarterly  day  for  payment  of  rent 
▼kich  should  first  happen  after  the  date  of  the  death  of  the  defendant, 
at  the  same  rentals  as  should  have  been  previously  paid  by  the  partner* 
ship;  that  the  said  agreement  was  subject  to  the  defendant's  within 
foorteen  days  from  the  date  thereof  verifying  to  the  satisfaction  of  the 
plaintiff  the  balance-sheets  which  had  been  produced,  whereby  the  net 
profits  of  his  business  from  the  1st  of  January,  1859,  to  the  31st  of 
Aucrast,  1860,  were  shown  to  have  not  been  less  than  at  the  rate  of 
8000/.  per  annum ;  and  that  the  said  agreement  was  also  subject  to  the 
defendant's  within  fourteen  days  from  the  date  thereof  (which  day  had 
passed  before  this  suit)  delivering  to  the  plaintiff  a  full  and  true  account 
of  all  his  the  said  defendant's  debts  and  liabilities,  and  affording  the 
plaintiff  every  information  thereon,  and  also  satisfying  the  plaintiff  that 
all  such  debts  and  liabilities  would  and  could  bo  discharged  in  due 
coarse :  Averment,  that  the  plaintiff  was  at  all  times,  as  the  defendant 
always  well  knew,  ready  and  willing  to  perform  and  fulfil  the  said  agree- 
ment on  his  part :  yet,  that,  although  before  suit  all  things  had  been 
done  and  all  times  had  elapsed  necessary  to  entitle  the  plaintiff  to  a 
fulfilment  of  the  said  agreement  by  the  defendant  on  his  part,  save  and 
except  so  far  as  the  defendant  had  prevented  and  discharged  the  plain- 
tiff from  so  doing,  the  defendant,  after  the  making  of  the  agreement, 
and  before  suit,  wholly  repudiated  and  rejected  the  same,  and  affirmed 
and  declared  that  he  would  in  no  way  whatever  carry  *out  or  r^iLAArr 
perform  the  same  on  his  part,  and  had  hitherto  neglected  and  *- 
refused,  and  still  neglected  and  refused,  to  become  partner  with  the 
plaintiff  in  the  said  trade  of  furnishing-undertakers  and  job-masters,  on 
the  terms  and  at  the  time  agreed  upon,  or  on  any  other  terms  or  at  any 
other  time  whatever,  and  had  wholly  dispensed  with  the  plaintiff's  doing 
anything  to  carry  out  the  said  agreement,  to  wit,  by  proffering  or  ten- 
dering to  the  defendant  any  such  deed  as  aforesaid,  or  otherwise :  and 
the  plaintiff,  by  means  of  the  premises,  had  lost  divers  great  gains  and 

Erofits  which  would  have  accrued  to  him  from  the  said  partnership,  and 
ad  been  otherwise  greatly  damnified,  and  had  also  lost  the  benefit  of 
moneys  paid  by  him  in  preparing  and  carrying  out  the  said  agreement 
on  his  part,  and  had  been  put  to  expense  in  endeavouring  to  procure  the 
performance  by  the  defendant  of  the  aforesaid  agreement  on  hb  part. 
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Third  plea, — ^that,  before  and  at  the  time  of  the  making  of  the  mi 
agreement  therein  mentioned,  the  plaintiff  then  carried  on  the  trade  or 
boainess  of  a  wholesale  iron  and  tin-plate  worker  in  partnership  with 
one  Joseph  Spokes,  which  said  partnership  at  the  time  of  the  making 
of  the  said  agreement  was  then  about  to  be  wound  up  and  dissolved: 
That  he  the  defendant  made  the  said  agreement  in  the  decIaratioD  men- 
tioned on  the  faith  and  under  the  belief  and  supposition  that  the  plain- 
tiff  had  up  to  the  time  of  the  making  of  the  said  agreement  acted  with 
honesty  towards  his  said  partner  in  the  conduct  of  the  said  business 
which  he  so  then  carried  on  in  partnership  as  aforesaid,  and  in  relation 
to  the  pecuniary  affairs  thereof;  but  that,  after  the  making  of  the  said 
agreement  in  the  declaration  mentioned,  and  before  any  breach  thereof 
by  the  defendant,  and  before  the  commencement  of  this  suit,  the  defend- 
*44f^l  ^^^  discovered  that  '^the  plaintiff  had  before  the  making  of  the  said 
-I  agreement  from  time  to  time  acted  with  fraud  and  dishonesty 
towards  his  said  partner  in  the  conduct  of  the  said  business  and  in  re- 
lation to  the  pecuniary  affairs  thereof,  which  said  fraudulent  and  disho- 
nest acts  of  the  plaintiff  were  wholly  unknown  to  the  defendant  at  the 
time  of  his  making  and  entering  into  the  said  agreement  in  the  declara- 
tion mentioned,  and  from  thence  up  to  the  time  of  the  discovery  thereof 
as  aforesaid :  And  that,  by  reason  of  the  premises,  the  defendant,  at 
the  said  time  when,  &c.,  repudiated  and  rejected  the  said  agreement, 
and  affirmed  and  declared  that  he  would  in  no  way  whatever  carry  oat 
or  perform  the  same  on  bis  part,  and  neglected  and  refused,  and  still 
neglected  and  refused,  to  become  partner  with  the  plaintiff  under  and 
according  to  the  terms  of  the  said  agreement  or  otherwise,  as  he  the 
defendant  lawfully  might  for  the  said  cause  in  this  plea  mentioned, — 
of  all  which  premises  the  defendant  gave  due  notice  to  the  plaintiff 
before  any  breach  by  him  the  defendant  of  the  said  agreement. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  alleged 
being  that  the  plea  was  no  answer  to  the  declaration.    Joinder. 

mellish^  Q.  G.  (with  whom  was  Prtntiee)^  in  support  of  the  de- 

'^4491  ™^^^^^*(^) — '^^^  P^®^  ^  clearly  bad.  The  ^question  is,  whether 
J  it  is  any  defence  to  an  action  for  not  carryiug  out  a  contract, 
that  the  plaintiff  had  at  some  former  period  been  guilty  of  fraudulent 
or  dishonest  conduct  towards  some  third  party  in  matters  having  no 
reference  to  the  business  iu  hand.  [Eblb,  G.  J.-^As  a  general  propo- 
sition, there  cannot  be  much  doubt  about  that.]  Reliance  will  no  doobt 
be  placed  on  the  case  of  a  contract  to  marry,  which  has  been  held,— 

(o)  The  pointf  mftrkod  for  argnmeoi  («  the  part  of  the  plaintiff  were  as  follows : — 

**  1.  That  the  |dea  is  bad,  beeanse  it  admits  a  breach  by  the  defendant  of  his  absolnU  coatrart, 
without  offering  any  valid  excuse  for  such  breach  : 

<'  2.  That,  the  eontraot  being  on  the  face  of  it  vneoaditioaal,  the  defendant  was  absolatoly 
bound  to  faifll  it : 

**  8.  That  the  plea  purport!  to  bo  founded  on  a  oondition  which  the  law  doea  not  recogaiis 
»nd  is  therefore  naught : 

"  4.  That  such  a  oondition  as  the  plea  assumes  to  exist  can  only  arise  by  express  agreciaeBt 
between  the  parties,  and  no  such  agreement  is  shown  t 

"  5.  That  the  defendant,  not  having  protoeted  himself  by  axpress  provision,  mist  take  thi 
eonsequenca  of  his  own  omission : 

"  6.  That  prerious  fraud  or  dishonesty  towards  third  persons,  supposing  its  existence,  can  bs 
BO  answer  to  the  action,  inasmuoh  as  the  law  will  not  presume  subsequent  fraud  or  dishooefty : 

**  7.  That  the  nature  and  extent  of  the  alleged  firaad  shoal4  have  appeared,  to  enable  the  Owt 
to  judge  of  its  adeqnaoy  to  aaniil  the  eontrast.^ 
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though  Bome  learned  Judges  have  even  doubted  the  propriety  of  that 
exception, — to  be  avoided  by  the  concealment  of  the  fact  that  the  woman 
kad  been  unchaste.  But  these  cases  rest  on  very  peculiar  grounds: 
tni  it  would  be  most  serious  to  apply  the  principle  to  other  contracts. 
[Erle,  C.  J.— The  contract  of  marriage  is  subject  to  some  considera- 
tions which  do  not  apply  to  ordinary  contracts.  WiLLES,  J. — The  plea 
hardly  raises  the  question :  it  does  not  state  the  nature  of  the  alleged 
frandulent  conduct,  or  when  it  took  place.]  Ko :  it  is  as  vague  and 
indefinite  as  can  be.  Take  the  case  of  a  returned  convict,(a)  or  a 
*ticket-of-leave  man,  or  a  drunken  servant.  [Btles,  J. — Or  an  r^Aiin 
incompetent  workman, — Harmer  v.  Cornelius,  6  C.  B.  N.  S.  236  L 
(E.  C.  L.  R.  vol.  94).]  It  would  be  monstrous  to  hold  that  every  man 
who  enters  into  a  contract  is  bound  to  disclose  against  himself  some  cir- 
csmstance  of  his  former  life  which  has  no  affinity  whatever  to  the  con- 
tract, and  as  to  which  no  inquiry  is  made. 

ManUty^  Q.  C,  contrcl.(a) — This  is  a  contract  which  is  treated  by  all 
jarists  as  bearing  a  close  analogy  to  the  contract  of  marriage :  it  is  i^ 
contract  uberrimi  fidei.  In  Collyer  on  Partnership,  2d  edit.  p.  117,  it 
is  said,  that,  ^^  mutual  confidence  in  the  conduct  of  a  partnership  was 
always  inculcated  by  the  civilians.  Under  the  general  name  of  *  societas/ 
they  classed  both  a  partnership  in  trade  and  a  partnership  in  marriage; 
and,  accordingly,  in  some  countries,  the  mode  of  distribution  of  effects 
ander  these  two  species  of  connection  became  the  same."  There  is 
obviously  no  contract  in  which  honesty  as  to  pecuniary  transactions  and 
dealings  is  so  essential  as  in  that  of  '''partnership.  Honesty  and  r^Afi\ 
integrity  in  an  intended  partner  are  as  important  and  indispens-  ^ 
able  in  that  relation  as  is  chastity  in  an  intended  wife.  It  is  true  the 
plea  here  does  not  in  terms  allege  that  the  plaintiff  is  still  a  dishonest 
person ;  lut,  it  is  submitted,  a  reputation  for  dishonesty  is  never  purged, 
it  still  stands  a  permanent  and  eternal  blot.  Dr.  Story,  in  his  treatise 
on  the  law  of  Partnership,  §  6,  says :  The  contract  of  partnership  '^  is 
treated  by  jurists  as  in  its  very  nature  and  character  a  contract  arising 
from  and  governed  by  the  principles  of  natural  law  and  justice.  Accord- 
i'^g^y*  it  must,  in  the  first  place,  be  founded  in  good  faith  and  the 
positive  consent  of  the  parties ;  secondly,  it  must  be  for  a  lawful  object 
and  purpose;  thirdly,  it  must  be  between  parties  sui  juris  and  competent 
to  enter  into  such  a  contract.  John  Yoct  therefore  affirms  ^  Societas 
est  contractus  juris  gentium,  bones  fidei,  consensu  oonstans,  super  re 
bonestfi,  de  lucri  et  damni  communione ;  quam  inire  possunt  omncs  libe- 
rum  habentes  rerum  suarum  a^ministrationem'  (1  Yoety  Gomm.  ad  Dig., 

(a)  Recently,  in  the  Freneb  Conrts,  a  woman  sought  to  annul  her  marriage,  on  the  ground  of 
her  bncband  haring  concealed  from  her  the  fact  that  he  had  at  a  former  period  of  his  life  heen 
ft  "  forcat."  The  Cour  (^  Premier  Instance  declared  the  marriage  Toid  on  that  ground  :  but,  op 
sppcal  to  the  Cour  de  Caseation,  that  Judgment  was  reversed, — the  superior  Court  holding  that 
the  concealment  of  the  man's  misfortune  did  not  avoid  the  contraot  of  marriage. 

(&)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 

*'  1.  Tbaty  honesty  and  belief  in  the  integrity  of  each  partner  being  the  very  foundation  and 
ctseace  of  a  contract  of  partnership,  the  contract  is  necessarily  subject  to  the  implied  condition 
thst  each  of  the  parties  thereto  is  honest  and  upright  in  his  dealings ;  and  therefore,  that,  in 
tbe  present  case,  the  discovery  by  the  defendant  before  breaeb  of  the  fraudulent  and  dishonest 
character  of  the  plaintiff  entitled  the  defendant  to  rescind  the  contract : 

"2.  That,  at  all  events,  the  plea  affords  a  good  legal  defence  to  the  action,  as  sh9wing  a 
fraodnlent  soppression  by  the  plaintiff  of  matter  which  was  the  very  foundation  and  essenca 
of  the  contract,  and  peculiarly  within  the  plaintiff's  own  knowtodga." 
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Lib.  17,  tit  2,  §  1).  Hence,  if  the  contract  be  founded  in  fraud  or 
imposition  either  upon  one  of  the  parties  or  upon  third  persons,  it  is 
utterly  void."  The  same  learned  author,  in  his  treatise  on  Equity 
Jurisprudence,  §  204,  says :  ^^  Another  class  of  cases  for  relief  in  equity 
is,  where  there  is  undue  concealment,  or  suppressio  veri,  to  the  injury 
or  prejudice  of  another.  A  suppressio  veri  is  as  fatal  as  a  suggestio 
falsi.  It  is  not  every  concealment,  even  of  facts  material  to  the  interest 
of  a  party,  which  will  entitle  him  to  the  interposition  of  a  Court  of 
equity.  The  case  must  amount  to  the  suppression  of  facts  which  one 
party,  under  the  circumstances,  is  bound  in  conscience  and  duty  to 
disclose  to  the  other  party,  and  in  respect  to  which  he  cannot  innocently 
be  silent."  If  this  is  a  contract  the  specific  performance  of  which 
♦4521  **  ^^^^^  ^^  equity  would  decline  to  enforce,  by  reason  of  a  fraud- 
^  ulent  concealment,  the  same  facts  will  afford  an  answer  to  an 
action  at  law,  [Byles,  J. — The  plea  contains  no  distinct  statement 
even  of  a  suppressio  veri.]  Can  a  man  be  innocently  silent  in  respect 
of  matter  like  that  suggested  ?  [Willes,  J. — If  the  allegations  in  the 
plea  be  true,  the  consequence  may  be  that  the  plaintiff  will  recover  but 
small  damages :  but  the  question  for  us  here  is,  whether  the  plea  afTords 
an  answer  to  the  action.  Erle,  C.  J. — There  is,  no  doub^  a  general 
plea  of  fraud.]     There  is. 

Erle,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
on  this  demurrer.  The  arguments  urged  so  emphatically  by  Mr.  Man- 
Uty  would  have  been  addressed  to  us  with  more  plausibility  if  the  plea 
had  been  a  little  more  specific.  There  is  no  suggestion  of  fraud  on  the 
defendant,  and  as  to  the  rest  it  is  much  too  vague  and  uncertain.  And 
I  am  unwilling  to  let  in  a  new  description  of  defence  to  an  action  for 
the  breach  of  a  contract. 

Williams,  J. — I  am  of  the  same  opinion.  There  clearly  is  nothing 
in  the  plea  to  constitute  an  answer  to  the  action. 

The  rest  of  the  Court  concurring,  Judgment  for  the  plaintiSl 


-,..QT  WILTON  t;.  THE  ATLANTIC  ROYAL  MAIL  STEAM- 
4^^J  NAVIGATION  COMPANY.  May  11. 

The  plftintiff  took  a  passage  by  a  ship  belonging  to  the  defendants,  from  New  York  to  Oilway, 

on  the  tenns  contained  in  a  passage  ticket  in  wh|&h  wore,  amongst  others,  the  foUowiag 

conditions : — 
'*  The  ship  will  not  be  aeeonntable  for  Inggage,  goods,  or  other  description  of  property,  nnlesi 

bills  of  lading  have  been  signed  therefor." 
<'  Each  first  and  second  class  adult  passenger  allowed  to  hare  20  cubic  feet  of  luggage  free;  bet 

no  merchandise,  plate,  Jewellery,  precious  stones,  specie,  or  bullion  will  be  carried  u  lag- 

In  the  course  of  the  Toyage,  the  ship,  through  the  negligence  of  the  captain,  was  lost,  together 
with  the  plaintiff's  luggage : — Held,  that  the  conditions  upon  which  the  defendants  nceired 
the  plaintiff  as  a  passenger  absolrod  them  from  liability  for  such  loss. 

The  ticket  also  contained  the  following  stipulation, — as  to  the  effect  of  which  the  Court  gars 
no  opinion, — « In  case  of  the  loss  or  detention  of  the  ship  during  the  royage  by  anj  of  the 
accidents  of  naTigation,  or  by  any  dangers  of  the  sea,  no  liability  of  any  kind  is  to  attach  to 
the  proprietors." 

Tuis  was  an  action  brought  by  a  passenger  to  recover  damages 
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against  The  Atlantic  Royal  Mail  Steam-Navigation  Company,  for  tho 
loss  of  his  luggage  through  the  negligence  of  their  servants. 

The  first  count  of  the  declaration  stated  that  the  defendants  were 
owners  of  a  certain  steamship  called  the  Argo,  for  the  carriage  of  pass- 
engers and  their  luggage  and  of  goods  and  chattels  from  Galwaj,  in 
Ireland,  to  New  York,  in  America,  and  from  New  York  to  Gnlway,  for 
hire,  and  were  common  carriers  of  goods  and  passengers  for  hire  in  the 
said  ship  between  the  places  aforesaid ;  that  the  plaintiff  became  a  pass- 
enger in  and  by  the  said  steamship,  to  be  conveyed  from  New  York  to 
Galway,  with  luggage,  goods,  and  chattels,  his  property,  consisting  of, 
&c.,  &c.,  safely  and  securely  to  be  delivered,  &c. :  Breach,  that,  by  and 
through  the  negligence,  &c.,  of  the  defendants  and  their  servants,  the 
Baid  ship  was  lost,  together  with  the  plaintiflTs  said  luggage,  goods,  and 
chattels :  and  the  plaintiff  also  lost  his  passage,  &c. 

There  were  also  counts  for  money  had  and  received,  and  for  money 
doe  on  accounts  stated. 

The  defendants  pleaded, — first,  to  the  first  count,  not  guilty, — 
secondly,  to  the  first  count,  that  the  defendants  were  not  common 
carriers,  as  alleged, — thirdly,  to  the  first  count,  that  the  plaintiff  did 
Bot  ^become,  and  the  defendants  did  not  receive  him  as,  a  pass-  r«ic4 
enger  from  New  York  to  Galway,  with  his  luggage,  4c.,  to  be  *- 
carried  by  them  the  defendants  as  common  carriers,  as  alleged, — 
fourthly,  to  the  first  count,  that  the  plaintifi"  was  received  by  the 
defendants  as  a  passenger,  to  be  carried  from  New  York  to  Galway, 
together  with  his  luggage,  &c.,  upon  the  terms,  that,  in  case  of  the  loss 
or  detention  of  the  said  ship  during  the  voyage  by  any  of  the  accidents 
of  navigation,  or  by  dangers  of  the  sea,  no  liability  of  any  kind  should 
attach  to  the  defendants ;  that  tho  vessel  was  wrecked  by  accidents  of 
navigation  and  dangers  of  the  sea ;  and  that  the  loss  of  tho  plaintiflTs 
luggage,  &c.,  and  other  damages  were  occasioned  by  the  loss  of  the 
ship, — fifthly,  to  so  much  of  the  first  count  as  related  to  the  luggage, 
goods,  chattels,  and  property  therein  mentioned,  that  the  plaintiff  was 
received  by  the  defendants  into  the  said  ship  as  a  passenger,  to  wit,  an 
adult  first-class  passenger,  to  be  conveyed  from  New  York  to  Galway, 
vith  his  luggage,  &c.,  upon  the  terms  that  the  defendants  should  not  be 
accountable  for  luggage,  goods,  or  other  description  of  property,  unless 
hills  of  lading  should  have  been  signed  for  the  same,  and  that  each  first 
and  second  class  adult  passenger  should  be  allowed  to  have  20  cubic 
feet  of  luggage  free,  but  no  merchandise,  plate,  jewellery,  precious 
stones,  specie,  or  bullion  should  be  carried  as  luggage ;  that  the  said 
luggage,  &c.,  were  delivered  by  the  plaintiflT  to  the  defendants  and  by 
them  received  into  the  ship  upon  the  terms  aforesaid,  and  as  the  luggage 
of  the  plaintiflT,  without  any  notice  to  or  knowledge  of  the  defendants 
that  there  were  among  the  same  any  merchandise,  plate,  jewellery, 
precious  stones,  specie,  or  bullion ;  that  no  bills  of  lading  were  signed 
for  the  said  luggage,  &c. ;  and  that  the  same  were  accidentally  lost 
during  the  said  voyage,  by  reason  and  on  the  ^occasion  of  the  rue^cr 
Baid  ship  being  then  wrecked  and  lost  by  the  dangers  of  the  sea  ^ 
and  accidents  of  navigation, — sixthly,  a  similar  plea  as  to  do  much  of 
the  declaration  as  related  to  certain  specific  articles  therein  mentioned, 
viz.,  a  gold  chain,  watch,  opera-glasses,  snuflf-box,  &c., — seventhly,  to 
the  residue  of  the  declaration,  never  indebted, — eighthly,  except  aa  to 
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• 

BO  much  of  the  doclaration  as  related  to  the  goods  and  chattels,  &c., 
alleged  to  have  been  lost,  that,  after  the  accruing  of  the  causes  of  action, 
the  defendants  caused  and  procured  the  plaintiff  at  his  request  to  be 
conveyed  as  a  passenger  in  and  by  other  ships  from  Newfoundland  to 
Greenock,  in  Scotland,  free  of  expense  to  the  plaintiff,  and  also  paid  to 
the  plaintiff  at  Greenock  IL  11«.  6ci.,  which  said  conveyance  and  pay- 
ment was  by  the  defendants  caused,  procured,  and  made,  and  by  the 
plaintiff  accepted  and  received,  in  full  satisfaction  and  discharge  of  all 
the  causes  of  action  in  the  declaration  mentioned^  except  as  in  the  iutro- 
ductory  part  of  this  plea  excepted.     Issue. 

The  cause  was  tried  before  Gockburn,  G.  J.,  at  the  last  Summer 
Assizes  for  Surrey.     The  facts  were  as  follows  :— 

On  the  20th  of  June,  1859,  the  plaintiff  took  a  first-class  passage  by 
the  defendants'  steamship  Argo  from  New  York  to  Galway,  and  upon 
payment  of  the  passage-money  received  from  their  agents  at  New  York 
a  note  or  ticket  of  which  the  following  is  a  copy ; — 

^^  Atlantic  Royal  Mail  Steam-Navigation  Company* 

"  Steamship  Argo,  from  New  York  to  Galway. 
"No.  16.  "  June  20,  1859. 

"  Received  from  Mr.  J.  H.  Wilton  90  dollars  for  passage  of  himself 
in  first  cabin,  berth  No.  20,  in  steamship  Argo,  sailing  June  23d,  unless 
prevented  by  unforeseen  circumstances. 

"  American  Express  Gompany,  agents, 

"  J.  M.  Murray. 

*^4561       *^^  ^°  ^^^^  ^^  ^^^  '^^^  ^^  detention  of  the  ship  during  the 
-*  voyage  by  any  of  the  accidents  of  navigation,  or  by  any  dangers 
of  the  sea,  no  liability  of  any  kind  is  to  attach  to  the  proprietors. 

*^  The  ship  will  not  be  accountable  for  luggage,  goods,  or  other  de» 
scription  of  property,  unless  bills  of  lading  have  been  signed  therefor. 

'*  Each  first  and  second  class  adult  passenger  allowed  to  have  20  cubic 
feet  of  luggage  free:  but  no  merchandise,  plate,  jewellery,  precious 
stones,  specie,  or  bullion  will  be  carried  as  luggage. 

"  Regulations  of  the  steamer  to  be  strictly  complied  with." 

"No.  16. 

"Not  transferrable, 
"  and  to  be  exchanged  at  the  Gompany's  office  in  Galway." 

On  the  back  of  the  ticket  was  the  following  endorsement : — 

"  This  ticket  entitles  Mr.  Wilton  to  a  free  passage  from  Gralway  to 
Liverpool  on  the  arrival  of  the  steamer  Argo  sailing  from  New  York, 
June  23. 

"  This  coupon  must  be  cut  off  by  the  purser,  signed  by  him,  and 
returned  to  the  passenger." 

The  plaintiff  took  on  board  with  him  at  New  York  a  quantity  of  lug- 
gage packed  in  several  trunks,  the  contents  of  which  were  not  declared 
by  him  or  asked  for  by  the  Gompany's  servants.  No  bill  of  lading  w»8 
given  or  demanded :  nor  was  there  any  evidence  that  the  luggage  ei* 
needed  the  stipulated  measurement.  The  Argo  started  on  her  voyage 
from  New  York  with  the  plaintiff  and  his  luggage  on  board  on  the  23d 
of  June,  1859,  and  five  days  afterwards  struck  upon  a  rock  in  Trespastj 
Bay,  on  the  coast  of  Newfoundland,  and,  notwithstanding  every  exertion 
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Ijtlie  officers  and  crew,  little  besides  their  lives  and  those  of  the  r^^r^ 
^passengers  was  saved.     The  plaintifTs  luggage  was  all  lost.   ^ 
The  defendants  caused  the  plaintiff  to  be  conveyed  by  another  vessel 
from  Newfoundland  to  Greenock,  and  paid  his  fare  thence  to  Liverpool. 

It  was  admitted  that  the  loss  of  the  vessel  was  occasioned  by  the 
negligence  of  the  captain  in  proceeding  at  too  great  speed  in  a  dense 
fog. 

On  the  part  of  the  defendants  it  was  submitted  that  the  terms  upon 
which  the  plaintiff  was  received  as  a  passenger  precluded  all  liability  in 
them  for  the  loss  of  his  luggage :  and,  under  his  Lordship's  direction,  a 
verdict  was  taken  for  the  plaintiff  (the  damages  to  be  referred),  with 
leave  to  the  defendants  to  move  to  enter  a  verdict  for  them,  or  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  they  were  not  liable, — power 
being  also  reserved  to  the  Court  to  make  any  amendment  in  the  decla- 
ration they  might  think  fit. 

Bovill,  Q.  C,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants,  or  a  nonsuit,  ^*  on  the  ground 
that  the  defendants  were  not  liable  under  the  terms  of  the  passage- ticket, 
that  the  plaintiS^s  case  was  not  established,  and  that  the  defence  was 
established." 

Shecy  Serjt.,  and  Malcolm,  in  Hilary  Term,  showed  cause. — The  main 
question  is,  whether  the  defendants  can  avail  themselves  of  any  defence 
founded  upon  the  conditions  contained  in  the  passage-ticket.  For  this 
they  relied  principally  on  the  third,  fourth,  and  fifth  pleas.  The  third 
plea  merely  puts  in  issue  the  second  inducement  in  the  declaration,  that 
the  defendants  were  common  carriers  of  passengers  and  their  luggage, 
for  hire,  between  New  York  and  Galway.  That  allegation  is  mere  sur- 
plusage, and  might  very  well  be  struck  out  of  the  declaration :  and  the 
plaintiff  had  ♦leave  to  amend.  [Willes,  J. — It  might  have  been  r«4ro 
material  in  Benett  v.  The  Peninsular  and  Oriental  Steam-Boat  ^ 
Company,  6  C.  B.  775  (E.  C.  L.  R.  vol.  60),  where  the  defendants 
refused  to  receive  the  passenger.  But  it  cannot  be  material  where  the 
passenger  has  been  received.  He  also  referred  to  Dc  Rothschild  v.  The 
Royal  Mail  Steam-Packet  Company,  7  Exch.  734. f]  The  fourth  plea 
relies  upon  the  conditions  contained  in  the  passage-ticket  as  exempting 
the  defendants  from  all  liability,  including  an  exemption  from  liability 
for  a  loss  arising  from  the  negligence  of  their  servants.  The  first  of 
these  is, — *'In  case  of  the  loss  or  detention  of  the  ship  during  the 
voyage  by  any  of  the  accidents  of  navigation,  or  by  any  dangers  of  the 
Bea,  no  liability  of  any  kind  is  to  attach  to  the  proprietors."  In  Ab- 
bott on  Shipping,  8th  edit.  888  (9th  edit.  819),  it  is  said,  that  "Not 
every  loss  proceeding  directly  from  natural  causes  is  to  bo  considered 
u  happening  by  peril  of  the  sea.  It  was  decided  by  Lord  Kenyon,  in 
Rohl  V.  Parr,  1  Esp.  N.  P.  C.  445,  that  the  destruction  of  a  vessel  by 
worms  at  sea,  was  not  a  loss  by  peril  of  the  sea.  If  a  ship  perish  in 
consequence  of  striking  against  a  rock  or  shallow,  the  circumstances 
under  which  the  event  takes  place  must  be  ascertained,  in  order  to  decide 
ifhether  it  happened  by  a  peril  of  the  sea  or  by  the  fault  of  the  master. 
If  the  situation  of  the  rock  or  shallow  is  generally  known,  and  the  ship 
not  forced  upon  it  by  adverse  winds  or  tempest,  the  loss  is  to  be  imputed  to 
the  fault  of  the  master.  On  the  other  hand,  if  the  ship  is  forced  upon 
such  a  rock  or  shallow  by  adverse  winds  or  tempest,  or  if  the  shallow 
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was  occasioned  by  a  sudden  and  recent  collection  of  sand  in  a  place 
where  ships  could  before  sail  in  safety,  the  loss  is  to  be  attributed  to  the 
act  of  God  or  the  perils  of  the  sea."  Here,  the  loss  was  confessedly 
occasioned  by  the  negligence  of  the  master,  who,  proceeding  at  an  improper 
4c«rQ-|  *speed  in  a  dense  fog,  without  knowing  where  he  was,  suddenly 
-^  found  himself  upon  a  rock,  in  a  place  of  peculiar  danger  at  the 

feriod  of  the  year,  a  long  way  out  of  his  proper  course.    [Willes,  J,— 
n  a  recent  case  in  this  Court, — Phillips  v.  Clark,  2  C.  B.  N.  S.  156 
(E.  C.  L.  R.  vol.  89), — it  was  held  that  a  stipulation  in  a  bill  of  lading, 
that  the  shipowner  is  *'  not  to  be  accountable  for  leakage  or  breakage," 
would  not  exempt  him  from  responsibility  for  a  loss  by  these  means 
arising  from  gross  negligence.^     That  is  an  authority  precisely  in  point. 
Cockburn,  G.  J.,  there  says :  *'  Admitting  that  a  carrier  may  protect 
himself  from  liability  for  loss  or  damage  to  goods  intrusted  to  him  to 
carry,  even  if  occasioned  by  negligence  on  the  part  of  himself  or  his 
servants,  provided  any  one  is  willing  to  contract  with  him  on  such  terms; 
yet  it  seems  to  me  that  we  ought  not  to  put  such  a  construction  upon 
the  contract  as  is  here  contended  for,  when  it  is  susceptible  of  another 
and  a  more  reasonable  one.     It  is  not  to  be  supposed  that  the  plaintiff 
intended  that  the  defendant  should  be  exempted  from  the  duty  of  taking 
ordinary  care  of  the  goods  that  were  intrusted  to  him.     When  it  is 
borne  in  mind  what  is  the  ordinary  duty  of  a  carrier,  it  is  plain  what 
the  parties  intended  here.     So  long  ago  as  in  the  case  of  Dale  v.  Hall, 
1  Wils.  281,  it  is  laid  down  (by  Lee,  G.  J.)  that '  everything  is  a  negli- 
gence in  a  carrier  or  hoyman  that  the  law  does  not  excuse,  and  he  is 
answerable  for  goods  the  instant  that  he  receives  them  into  his  custody, 
and  in  all  events,  except  they  happen  to  be  damaged  by  the  act  of  God 
or  the  King's  enemies :  and  a  promise  to  carry  safely  is  a  promise  to 
keep  safely.'     Amongst  the  events  which  the  carrier  here  would  under 
ordinary  circumstances  be  responsible  for,  are,  leakage  and  breakage. 
He  stipulates  to  be  exempted  from  the  liability  which  the  law  would 
n^AQQ-]  otherwise  cast  upon  him  in  these  respects.     *But  there  is  no 
^  reason  why,  because  he  is  by  the  terms  of  the  contract  relieved 
from  that  liability,  we  should  hold  that  the  plaintiff  intended  also  to 
exempt  him  from  any  of  the  consequences  arising  from  his  negligence." 
The  fifth  plea  alleges  that  the  plaintiff  was  received  on  board  the  ship 
as  a  passenger  to  be  conveyed  from  New  York  to  Galway,  with  his  lug- 
gage, upon  the  terms  that  the  defendants  ^'  should  not  be  accountable 
for  luggage,  goods,  or  other  description  of  property,  unless  bills  of  lading 
should  have  been  signed  for  the  same ;  and  that  each  adult  passenger 
should  be  allowed  to  have  20  cubic  feet  of  luggage  free,  but  no  mer- 
chandise, plate,  jewellery,  precious  stones,  specie,  or  bullion  should  be 
carried  as  luggage ;"  that  the  luggage  in  question  was  received  by  the 
defendants  upon  the  terms  aforesaid ;  that  no  bills  of  lading  were  signed 
for  the  said  luggage;  and  that  the  same  was  aceidentaUy  lost  during  the 
voyage,  by  reason  of  the  ship  being  wrecked  and  lost  by  the  dangers  of 
the  sea  and  accidents  of  navigation.     The  allegation  that  the  luggage 
was  '^  accidentally  lost"  is  a  material  part  of  the  plea.     Reading  these 
two  clauses  of  the  passage-ticket  together,  the  fair  meaning  of  this  part 
of  the  conditions  is,  that  the  passenger  is  entitled  to  have  20  cubic  feet 
of  luggage  carried  free,  and  that,  for  any  appreciable  excess  beyond 
that  quantity,  he  must  take  a  bill  of  lading  and  pay  freight, — ^not  a  bill 
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of  lading  such  as  ia  oommonly  understood  amongst  mercantile  men,  but 
a  note  to  intimate  what  are  the  articles  in  respect  of  which  the  freight 
is  to  be  paid.  Nobody  ever  suggested  that  there  should  be  a  bill  of 
lading  here ;  nor  was  there  any  proof  that  the  plaintiff's  luggage  exceeded 
the  quantity  limited.  If  the  construction  of  these  conditions  which  is 
contended  for  by  the  defendants  be  the  true  one,  the  result  would  be 
that  every  article  brought  on  board  by  a  passenger  must  be  *in-  r^Aa-t 
serted  in  a  bill  of  lading,  and  remain  under  the  care  of  the  master  ^ 
daring  the  whole  voyage ;  and  thus  the  passenger  would  be  precluded 
from  the  use  of  many  things  which  are  essential  comforts  on  such  a 
passage.  A  construction  so  inconvenient  will  hardly  be  adopted,  when 
the  contract  is  susceptible  of  another  which  is  more  consonant  with  com- 
mon sense  and  reason,  and  in  entire  accordance  with  the  Company's 
own  conduct.  Assuming,  however,  that  the  condition  does  embrace 
luggage  within  the  prescribed  limit,  it  is  submitted  that  it  affords  no 
defence  to  this  action.  Such  a  stipulation  will  not  protect  a  carrier  or 
any  other  person  against  the  consequences  of  his  own  negligence.  It 
might  afford  protection  against  inadvertence,  or  an  incorrect  or  short 
delivery,  no  default  or  misconduct  being  proved.  But,  if  it  is  clearly 
shown  that  the  loss  has  occurred  through  the  negligence  of  the  defend- 
ant, no  such  stipulation  can  enure  to  limit  his  liability.  It  was  expressly 
held  in  Wyld  v,  Pickford,  8  M.  &  W.  443,t  ^^^^^  though  a  carrier  might 
limit  his  liability  by  a  special  contract,  he  is  still  bound  to  take  ordinary 
care  in  the  carriage  of  the  goods,  and  is  liable,  not  only  for  any  act 
which  amounts  to  a  total  abandonment  of  his  character  of  a  carrier,  or 
for  wilful  negligence,  but  also  for  a  conversion  by  a  misdelivery  arising 
from  inadvertence  or  mistake,  if  such  inadvertence  or  mistake  might 
have  been  avoided  by  the  exercise  of  ordinary  care.  Parke,  B.,  in  de- 
livering the  judgment  of  the  Court,  there  says :  "  Upon  reviewing  the 
cases  upon  this  subject,  the  decisions  and  dicta  will  not  be  found 
altogether  uniform,  and  some  uncertainty  still  remains  as  to  the  true 
ground  on  which  cases  are  taken  out  of  the  operation  of  these  notices. 
In  Bodenham  v,  Bennett,  4  Price  34,  Wood,  B.,  considers  that  these 
notices  were  introduced  for  the  purpose  of  protecting  carriers  from  ex- 
traordinary events,  and  not  meant  to  exempt  them  *from  due  r^^Aao 
and  ordinary  care.  On  the  other  hand,  in  some  cases  it  has  been  ^ 
said  that  the  carrier  is  not  by  his  notice  protected  from  the  consequences 
of  migfeaaance  (Lord  Ellenborough,  in  Beck  v,  Evans,  16  East  247) ; 
and  that  the  true  construction  of  the  words  '  lost  or  damaged'  in  such  a 
notice,  is,  that  the  carrier  is  protected  from  the  consequences  of  negli- 
gence or  misconduct  in  the  carriage  of  goods,  but  not  if  he  divests  him- 
self wholly  of  the  charge  committed  to  his  care,  and  of  the  character  of 
carrier :  Bay  ley,  J.,  and  Holroyd,  J.,  in  Garnett  v.  Willan,  5  B.  &  Aid. 
i>7,  60  (E.  C.  L.  B.  vol.  8).  In  many  other  cases,  it  is  said  he  is  still 
responsible  for  *  gross  negligence :'  but  in  some  of  them  that  term  has 
been  defined  in  such  a  way  as  to  mean  ordinary  negligence  (Story  on 
Bailments,  §  11),  that  is,  the  want  of  such  care  as  a  prudent  man  would 
take  of  his  own  property :  Best,  J.,  in  Batson  v,  Donovan,  4  B.  &  Aid. 
30  (E.  C.  L.  R.  vol.  7),  and  Dallas,  C.  J.,  in  Duff  v.  Dodd,  3  Brod.  & 
B.  182  (E.  C.  L.  R.  vol.  7).  The  weight  of  authority  seems  to  be  in 
favour  of  the  doctrine,  that,  in  order  to  render  a  carrier  liable  after  such 
&  notice,  it  is  not  necessary  to  prove  a  total  abandonment  of  that 
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character,  or  an  act  of  wilful  misconduct,  but  that  it  is  enongh  to  prora 
an  act  of  ordinary  negligence, — gross  negligence  in  the  sense  in  which 
it  has  been  understood  in  the  last-mentioned  cases ;  and  that  the  effect 
of  a  notice  in  the  form  stated  in  the  plea,  is,  that  the  carrier  Will  not, 
unless  he  is  paid  a  premium,  be  responsible  for  all  events  (other  than  the 
act  of  God  and  the  Queen's  enemies)  by  which  loss  or  damage  to  the 
owner  may  arise,  against  which  events,  he  is  by  common  law  a  sort  of 
insurer ;  but  still  he  undertakes  to  earrtf  from  one  place  to  another,  and 
for  some  reward  in  respect  of  the  carriage,  and  is  therefore  bound  to 
use  ordinary  care  in  the  custody  of  the  goods,  and  their  conveyance  to 
*ifi^l  *"^  delivery  at  their  place  of  destination,  and  in  providing  *pro- 

-■  per  vehicles  for  their  carriage ;  and,  after  such  a  notice,  it  msj 
be  that  the  burthen  of  proof  of  damage  or  loss  by  the  want  of  such  care 
would  lie  on  the  plaintiff."  [Williams,  J. — Your  argument  goes  the 
length  of  saying  that  by  no  means  could  the  defendants  protect  them- 
selves against  the  consequences  of  negligence.]  Just  so.  In  Simons  9. 
The  Great  Western  Railway  Company,  2  C.  B.  N.  S.  620  (E.  C.  L.  R. 
vol.  89),  a  declaration  against  a  railway  Company  for  damage  to  goods 
intrusted  to  them  to  carry,  alleged  that  the  goods  were  delivered  to  the 
defendants  as  common  carriers,  and  that  they  received  them  as  such 
common  carriers.  To  this  the  defendants  pleaded  that  the  goods  were 
received  by  the  defendants  to  be  carried  subject  to  a  special  contract 
whereby  they  were  declared  not  to  be  answerable  for  any  loss  or  damage, 
however  caused.  In  support  of  the  pleas,  the  defendants  produced  a 
paper,  signed  by  the  plaintiffs  acknowledging  that  the  goods  were  to  be 
carried  subject  to  certain  conditions,  one  of  which  was,  that  the  Com- 
pany were  not  to  be  responsible  for  any  loss  or  damage,  however  caused, 
&c.  .  On  the  part  of  the  plaintiff  it  was  proved,  that,  when  asked  by  » 
clerk  of  the  defendants  at  the  time  the  goods  were  delivered  at  thr 
Company's  warehouse  to  sign  the  paper,  the  plaintiff  expressed  his  un- 
willingness to  do  so,  inasmuch  as  he  could  not  see  to  read  it,  whereapon 
the  clerk  said  that  it  was  of  no  consequence,  and  that  the  signature  was 
a  mere  matter  of  form ;  and  that  the  plaintiff,  relying  upon  that  assur- 
ance, signed  the  paper.  It  was  held,  that,  upon  this  evidence,  the  jorj 
were  warranted  in  finding  that  the  goods  were  not  delivered  to  the  Com- 
pany to  be  carried  under  the  special  contract.  The  declaration  here 
complains  also  of  the  personal  inconvenience  and  delay  sustained  by  the 
plaintiff;  and  to  this  the  eighth  plea  is  addressed.  [BovilL — There  is 
*4641  ^^  breach  ^except  in  respect  of  the  negligent  loss  of  the  goods.] 

^  That  may  be  remedied  by  an  amendment. 
Bovill,  Q.  C,  Lushj  Q.  C,  and  Honyman^  in  support  of  the  rule.— 
By  the  general  law,  parties,  being  free  agents,  may  contract  in  any  form 
they  please :  and  it  has  repeatedly  been  held  that  railway  companies 
may  by  special  contracts  relieve  themselves  from  the  consequence  of 
their  own  negligence :  Shaw  v.  The  York  and  North  Midland  Railway 
Company,  13  Q.  B.  347  (E.  C.  L.  R.  vol.  66) ;  Austin  v.  The  Manches- 
ter, Sheffield,  and  Lincolnshire  Railway  Company,  20  Law  J.,  Q.  B. 
440 ;  Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company,  7  Exch. 
707  ;t  Peek  v.  The  North  Staffordshire  Railway  Company,  1  Ellis,  B.  4 
E.  958,  in  error,  986  (E.  C.  L.  R.  vol.  96) ;  Harrison  t\  The  London, 
Brighton,  and  South  Coast  Railway  Company,  29  Law  J.,  Q.  B.  200. 
[EuLE,  C.  J. — Those  decisions  brought  down  upon  the  Companies  the 
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Railway  Traffic  Act,  17  &  18  Vict.  c.  80,  vhich  makes  them  almost 
universally  responsible.]  That  requires  the  conditions  to  be  reasonable : 
Simons  v.  The  Great  Western  Railway  Company,  18  C.  B.  805  (E.  0. 
L.  R.  vol.  83).  Mr.  Cardweirs  Act,  however,  does  not  apply  to  marine 
Companies.  These  Companies  have  found  by  experience  that  they  can- 
not afford  to  carry  passengers  at  the  low  rates  they  do,  unless  they  limit 
their  liability  in  respect  of  luggage  by  these  special  contracts.  Unless 
bills  of  lading  are  taken,  the  Company's  servants  cannot  know  what  the 
goods  are  or  where  to  stow  them.  If  the  passenger  wishes  to  obtain  the 
security  of  the  Company  for  his  luggage,  he  must  adopt  the  course 
pointed  out  to  him.  It  is  not  a  question  of  reasonableness ;  but  of  con- 
tract or  no  contract.  By  the  terms  of  the  passage  ticket  here,  which 
is  the  contract  between  the  plaintiff  and  the  Company,  it  is  expressly 
stipulated  that,  ^^  in  case  of  loss  or  detention  of  the  ship  during  *the  r*A^e 
voyage  by  any  of  the  accidents  of  navigation,  or  by  any  of  the  *- 
dangers  of  the  sea,  no  liability  of  any  kind  is  to  attach  to  the  proprie- 
tors." The  loss  here  arose  from  one  of  the  accidents  of  navigation.. 
If  the  plaintiff's  luggage  had  been  insured,  he  could  have  recovered 
compensation  for  his  loss  from  the  underwriters.  The  remote  cause  of 
the  loss,  no  doubt,  was,  the  negligence  of  the  captain :  but  that  makes 
no  difference.  In  jura  non  remota  causa  sed  proxima  spectatur :  see 
Broom's  Legal  Maxims,  8d  edit.  202,  where  all  the  authorities  as  to  the 
application  of  this  maxim  to  policies  of  insurance  are  collected.  [Willes, 
J.— Sadler  v.  Dixon,  8  M.  &  W.  895,t  settled  that.]  The  latest  autho- 
rity on  the  subject  is,  Thompson  v.  Hopper,  1  Ellis,  B.  &  E.  1038  (E. 
C.  L  R.  vol.  96).  As  to  the  case  of  Phillips  v.  Clark,  2  C.  B.  N.  8. 
256  (£.  C.  L.  R.  vol.  89),  it  is  to  be  observed  that  but  little  assistance 
can  be  derived  in  construing  a  contract,  from  a  decision  upon  the  lan- 
guage of  a  totally  different  contract.  Here,  the  plaintiffs,  who  do  not, 
like  common  carriers,  profess  to  carry  goods  for  anybody,  tell  their  pass- 
engers distinctly  that  they  will  not  be  responsible  for  luggage  unless 
bills  of  lading  have  been  signed  therefor.  The  plaintiff  accepts  a  pass- 
age upon  those  terms.  If  these  conditions  are  complied  with,  and  a 
bUl  of  lading  taken,  the  nature  and  amount  of  the  liability  assumed  by 
the  Company  are  ascertained  and  defined.  The  liability  of  a  carrier  of 
passengers  is  different  from  that  of  an  ordinary  carrier  of  goods :  Mid- 
dieton  w.  Fowler,  1  Salk.  282 ;  Upshare  v.  Aidee,  Com.  R.  25 ;  Ross  v. 
Hill,  2  C.  B.  877  (E.  C.  L.  R.  vol.  52).  In  Story  on  Bailments,  §  601, 
treating  of  the  liabilities  of  passenger  carriers,  the  learned  author  says, 
— "  These  naturally  flow  from  their  duties.  As  they  are  not,  like  com- 
mon carriers  of  goods,  insurers  against  all  injuries  except  by  the  act  of 
God  or  by  public  enemies,  the  inquiry  is  naturally  presented,  r*4pp 
*what  is  the  nature  and  extent  of  their  responsibility  ?  It  is  '- 
certain  that  their  undertaking  is  not  an  undertaking  absolutely  to  con- 
vey safely.  But,  although  they  do  not  warrant  the  safety  of  the  passen- 
gers at  all  events,  yet  their  undertaking  and  liability  go  to  this  extent, 
that  they  and  their  agents  possess  competent  skill,  and  that  they  will 
use  all  due  care  and  diligence  in  the  performance  of  their  duty.  But, 
in  what  manner  are  we  to  measure  this  due  care  and  diligence  ?  Is  it 
ordinary  care  and  diligence,  which  will  make  them  liable  only  for  ordi-  ^ 
nary  neglect  ?  Or  is  it  extraordinary  care  and  diligence,  which  will 
render  them  liable  for  slight  neglect  2  As  they  undertake  for  the  car- 
c.  B.  N.  s.,  VOL.  X. — 18 
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riage  of  human  beings,  'whose  lives  and  limbs  are  of  great  importaDct 
as  well  to  the  public  as  to  themselves,  the  ordinary  principle  in  criminal 
cases,  where  persons  are  made  liable  for  personal  wrongs  and  injaries 
arising  from  slight  neglect,  would  seem  to  furnish  the  true  analogy  and 
rule.  It  has  been  accordingly  held  that  the  passenger  carriers  bind 
themselves  to  carry  safely  those  whom  they  take  into  their  coaches,  8o 
far  as  human  care  and  foresight  will  go,  that  is,  for  the  utmost  care  and 
diligence  of  any  cautious  persons ;  and,  of  course,  they  are  responsible 
for  any,  even  the  slightest  neglect."  For  this  numerous  authorities  are 
referred  to ;  and,  amongst  others,  a  case  of  Stokes  o.  Saltonstall,  13 
Peters,  B.  181,  where  it  is  said  in  the  note  ^^  this  whole  subject  was 
thoroughly  examined  by  the  Supreme  Court  of  the  United  States ;  and 
the  opinion  of  the  Court,  delivered  by  Mr.  Justice  Barbour,  will  be 
found  to  embrace  and  to  exhaust  the  learning  applicable  to  it."  The 
same  considenitions  apply  to  the  passenger's  luggage.  The  object  of 
this  special  contract  was,  to  protect  the  Company  against  a  liability  thej 
would  otherwise  have  incurred, — against  the  consequences  of  the  dan- 
*4871  S^^^  ^^^  "^accidents  of  navigation  brought  about  by  means  for 
-'  which  but  for  the  special  contract  the  Company  would  have  been 
responsible.  It  is  obviously,  therefore,  no  answer  to  say  that  the  loss 
was  occasioned  by  the  captain's  negligence.  [Williams,  J. — Upon  what 
principle  was  it  that  the  protection  afforded  to  carriers,  before  the  Ca^ 
riers  Act,  11  G.  4  &  1  W.  4,  c.  68,  where  the  notice  limiting  their 
liability  was  brought  home  to  the  knowledge  of  the  customer,  was 
destroyed  by  proof  of  gross  negligence?]  Because  at  common  law 
they  were  insurers.  Cur.  adv.  vuH, 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court  :{a) — 

Upon  this  rule  for  entering  the  verdict  for  the  defendants,  two  ques- 
tions have  been  argued :  the  first  related  to  the  construction  to  be  pat 
on  the  following  condition  in  the  passenger's  ticket: — ^^In  case  of  the 
loss  or  detention  of  the  ship  during  the  voyage  by  any  of  the  accidents 
of  navigation,  or  by  any  dangers  of  the  sea,  no  liability  of  any  kind  is 
to  attach  to  the  proprietors.*'  On  this  question  the  Court  gives  no 
opinion.  The  second  related  to  the  construction  of  another  condition 
m  the  same  ticket,  viz.,  ^^The  ship  will  not  be  accountable  for  luggage, 
goods,  or  other  description  of  property,  unless  bills  of  lading  have  beea 
signed  therefor.  Each  first  and  second  class  adult  passenger  allowed  to 
have  20  cubic  feet  of  luggage  free :  but  no  merchandise,  plate,  jewellerj, 
precious  stones,  specie,  or  bullion  will  be  carried  as  luggage." 

This  condition  consists  of  three  parts.  The  first  is,  ^^  The  ship  will 
*46R1  ^^^  ^^  accountable  for  luggage,  goods,  '^or  other  description  of 
-*  property,  unless  bills  of  lading  have  been  signed  therefor."  The 
meaning  of  these  words  is  plain :  the  purpose  also  is  plain, — to  hare 
some  security  against  the  fabrication  of  exaggerated  claims.  If  this 
part  is  taken  by  itself,  it  is  decisive  against  the  plaintiff.  He  claims  to 
make  the  ship  accountable  for  luggage,  though  he  has  taken  no  bill  of 
lading. 

But  the  contention  of  the  plaintiff  was,  to  read  the  first  part  above 

set  out  with  the  second,  viz.,  '^  Each  first  and  second  class  passenger 

allowed  to  have  20  cubic  feet  of  luggage  free ;"  and  to  construe  the 

'  second  part  as  an  exception  out  of  the  first :  so  that  it  should  mean  that 

(a)  The  Judges  present  »t  the  trgumont  werey  Brie,  C.  J.^  WUliamB,  J.,  sad  KcstiaX'  ^* 
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the  ship  will  not  be  accountable,  unless  a  bill  of  lading  is  taken,  for  any 
luggage  beyond  20  cubic  feet,  which  the  passenger  may  carry  free  of 
anj  charge,  and  also  free  from  the  condition  requiring  a  bill  of  lading. 

We,  however,  are  of  opinion  that  this  is  not  the  true  construction  of 
the  words.  The  stipulation  for  a  bill  of  lading  as  a  condition  for  being 
accountable  is  absolute :  the  stipulation  for  20  cubic  feet  of  luggage  free 
is  unconnected  therewith,  being  an  exemption  from  charge  so  far  and  ne 
farther,  leaving  the  passenger  to  get  a  bill  of  lading  for  all  for  which 
he  intends  to  make  the  ship  accountable,  and  at  the  same  time  giving 
him  the  option  of  taking  luggage  under  his  personal  control  without  a 
bill  of  lading,  but,  in  that  case,  carried  at  his  own  risk.  In  many  such 
cases,  the  value  may  be  small,  and  the  convenience  of  personal  control 
without  any  restriction  may  be  great. 

The  remaining  part  of  the  condition  does  not  affect  the  construction 
which  governs  this  case.  It  takes  merchandise,  plate,  jewellery,  pre- 
cious stones,  specie,  *and  bullion  out  of  the  category  of  lue-  r^Aftq 
gage.(a)  The  meaning  probably  is,  to  require  payment  for  suon  '- 
articles  upon  a  different  scale  from  luggage :  but  nothing  turns  on  those 
words  here. 

The  plaintiff  further  contended,  that,  as  no  bill  of  lading  was  offered, 
the  defendants  could  not  take  advantage  of  their  condition.  But  in  this 
we  also  think  that  he  fails.  If  he  had  offered  to  take  a  bill  of  lading, 
and  had  not  been  able  to  obtain  it, — as  was  the  case  in  The  Great 
Western  Railway  Company,  app.,  Goodman,  reap.,  12  G«  B.  813  (E.  G. 
L  R.  vol.  74),  there  would  have  been  ground  for  the  argument :  but 
there  was  no  evidence  that  he  had  done  so.  We  have,  therefore,  come 
to  the  conclusion  that  the  defendants  are  entitled  to  our  judgment  oa 
the  second  question,  and  that  this  rule  should  be  made  absolute. 

We  decline  to  make  any  amendment  enabling  the  plaintiff  to  recover 
in  respect  of  a  default  in  not  carrying  him  personally,  because  we  think 
the  action  was  not  brought  for  the  purpose  of  trying  any  question  relat- 
ing thereto.  Rule  absolute. 

(a)  See  CahiU  «.  The  London  and  North  Westara  Kuliray  Oompany,  anti,  p.  164,  now  (H.  (f. 
1342)  ander  consideration  in  the  Conrt  of  error. 
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Kefreihment-rooinB  and  a  eoal-cellar  at  a  raUway  station  were  let  by  the  Company  to  one  S.^ 
the  opening  for  patting  coals  into  the  oellar  being  on  the  arrival  platform.  A  train  coming 
in  whilst  the  serrants  of  a  coal  merchant  were  shooting  coals  into  the  oellar  for  S.,  the  plain- 
tiff, a  passenger,  whilst  passing  (as  the  Jury  found)  in  the  usual  way  out  of  the  station, 
witbcnt  any  fault  of  his  own,  feU  into  the  cellar  opening,  which  the  coal  merchant's  servants 
^  aegligently  left  insuflioiently  guarded : — Held,  that  S.,  the  occupier  of  the  refreshmeoV-  • 
rooms  and  cellar,  was  responsible  for  this  negligence. 

And  tcM^^— per  Williams,  J., — that  the  railway  Company  also  would  be  liable,  but  not  the 
eoal  merchant 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages  for 
•n  injury  sustained  by  him  by  falling  into  a  hole  in  the  platform  of  the 
Manchester  station  of  the  Liverpool  and  Manchester  Railway. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Winter  assizes 
&t  LiverpooL    It  appeared  thaty  on  the  19th  of  April  last,  the  plaintiff 
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vaa  a  passenger  by  the  Liverpool  train  which  arrived  at  Manchester  a€ 
about  8.40  p.  m.,  and  was  proceeding  along  the  platform  on  the  usaal 
way  ont,  having  a  cloak  across  his  shonlders  and  a  bag  in  his  hand, 
when  he  suddenly  fell  into  a  hole  in  the  floor,  bruising  and  hurting  him- 
self considerably. 

The  hole  into  which  the  plaintiff  eo  fell  was  an  opening  or  trap-door 
in  the  platform,  forming  the  entrance  to  the  coal-cellar  of  the  refresh- 
ment-rooms attached  to  the  station,  which  trap-door  was  always  kept 
closed  except  when  coals  were  being  put  into  the  cellar.  The  defendant 
was  the  occupier  of  the  refreshment-rooms  and  cellar  as  tenant  of  the 
Company;  and  at  the  time  the  accident  happened  coals  were  bein^ 
lowered  into  the  cellar  for  his  use,  and  by  his  order,  by  the  servants  of 
the  coal  merchant  from  whom  he  had  ordered  them. 

The  plaintiff  swore  that  at  the  time  he  fell  into  the  hole  there  iras 
nothing  to  indicate  danger,  and  no  protection,  nor  any  person  guarding 
the  hole.  On  the  other  hand,  the  servants  of  the  coal  merchant  who 
were  employed  on  the  occasion  swore  that  proper  protection  was  placed 
over  the  hole  and  repeated  warnings  given  as  the  passengers  from  the 
*47n  ^^^^^  thronged  *by,  and  that  there  was  plenty  of  light  to  enable 
J  the  plaintiff  to  see  where  he  was  going. 

On  the  part  of  the  defendant  it  was  submitted  that  the  action  was 
improperly  brought  against  the  present  defendant ;  and  that,  if  main- 
tainable at  all,  it  could  only  be  against  the  Company,  or  against  the 
coal  merchant  by  whose  servants  the  trap-door  was  opened. 

The  learned  Judge  intimated  an  opinion  that  the  occupier  of  the  cel- 
lar and  hole  was  liable  if  the  hole  was  not  properly  guarded  when  being 
used  for  him  in  putting  in  his  coals :  and  be  left  it  to  the  jury  to  sav 
whether  the  hole  was  so  protected  as  it  reasonably  ought  to  have  been 
in  such  a  place,  or  whether  there  was  negligence ;  and  whether  or  not 
the  plaintiff  could  by  reasonable  care  have  avoided  the  accident. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  lOOZ. ;  and  the 
learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  defendant  as  occupier  of  the  cellar  was 
not  liable. 

Edward  Jameu^  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  ac- 
cordingly.— He  submitted  tha^t  there  was  no  pretence  for  saying  that 
the  defendant  personally  had  been  guilty  of  any  negligence,  and  he  was 
not  responsible  for  the  acts  of  the  servants  of  the  coal-merchant.  The 
cases  of  Reedie  v.  The  London  and  North  Western  Railroad  Company, 
4  Exch.  244,t  Knight  t;.  Fox,  5  Exch.  721,t  Overton  ».  Freeman,  11 
C.  B.  367  (E.  C.  L.  R.  vol.  73),  and  Ellis  v.  The  Sheffield  Gas  Consum- 
ers' Company,  2  Ellis  &  B.  767  (E.  C.  L.  R.  vol.  75),  were  referred  to. 

Overend^  Q.  C,  and  Kemplai/,  showed  cause. — The  defendant  was 
the  occupier  of  the  refreshment-rooms  and  cellar :  he  alone  had  com- 
plete control  over  the  coal-shoot,  and  over  the  persons  he  employed  to 
♦4721  P"*  *^^^  ^°*^^  there.  [Williams,  J. — The  fact  of  the  trap-door 
J  being  on  the  platform  of  the  railway  makes  no  difference.  Suf*- 
pose  the  hole  were  in  the  foot-pavement  of  a  public  way ;  would  not  the 
housekeeper  who  employs  the  coal  merchant  to  open  it,  and  who  trusts 
him  to  guard  and  to  close  it,  be  responsible  ?]  No  doubt  he  would. 
The  case  of  Hale  v.  The  Sittingbourne  and  Sheerness  Railway  Company, 
6  Hurlst.  &  N.  488,t  is  precisely  in  point.     There,  the  defendants^  a 
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riilway  Company,  were  authorized  by  their  Act  of  Parliament  to  con- 
struct a  railway  bridge  across  a  navigable  river :  the  Act  provided  that 
it  should  not  be  lawful  to  detain  any  vessel  navigating  the  river  for  a 
loDger  time  than  sufficient  to  enable  any  carriages,  animals,  or  passen- 
gers ready  to  traverse,  to  cross  the  bridge,  and  for  opening  it  to  admit 
such  vessel :  the  defendants  employed  a  contractor  to  construct  the 
bridge  in  cooformity  with  the  provisions  of  the  Act  of  Parliament,  but, 
before  the  works  were  completed,  the  bridge,  from  some  defect  in  its 
eonstruction,  could  not  be  opened,  and  the  plaintiff's  vessel  was  pre- 
vented from  navigating  the  river:  and  it  was  held  that  the  defendants 
vera  liable  for  the  damage  thereby  caused  to  the  plaintiff.  Pollock,  C. 
B.,  there  says :  "  The  short  ground  on  which  my  judgment  proceeds,  is, 
that  this  does  not  fall  within  that  class  of  cases  where  the  principal  is 
exempt  from  responsibility  because  he  is  not  the  master  of  the  person 
whose  negligence  or  improper  conduct  has  caused  the  mischief.  This  is 
a  case  in  which  the  maxim  Qui  facit  per  alium  facit  per  se  applies. 
Where  a  person  is  authorized  by  Act  of  Parliament  or  bound  by  con- 
tract to  do  particular  work,  he  cannot  avoid  responsibility  by  contract- 
ing with  another  person  to  do  that  work.  In  Ellis  v.  The  Sheffield  Gas 
Consumers'  Company,  2  Ellis  k  B.  767  (E.  C.  L.  R.  vol.  75),  Lord 
Campbell  said  it  is  a  proposition  absolutely  ^untenable  that  in  ^4^470 
no  case  can  a  man  be  responsible  for  the  act  of  a  person  with  ^ 
whom  he  has  made  a  contract.  I  am  clearly  of  opinion,  that,  if  the 
contractor  does  the  thing  which  he  is  employed  to  do,  the  employer  is 
responsible  for  that  thing  as  if  he  did  it  himself.'  Here,  the  contractor 
was  employed  to  make  a  bridge,  and  he  did  make  a  bridge  which  ob- 
structed the  navigation.  The  case,  then,  falls  within  the  principle  laid 
down  in  Ellis  v.  The  Sheffield  Gas  Consumers'  Company.  Where  the 
act  complained  of  is  purely  collateral,  and  arises  incidentally  in  the 
coarse  of  the  performance  of  the  work,  the  employer  is  not  liable,  be- 
cause he  never  authorized  that  act, — the  remedy  is  against  the  person 
who  did  it."  Martin,  6.,  says:  '/I  do  not  say  that  the  contractor  is 
not  liable;  he  may  be  liable  as  one  of  the  persons  who  caused  the  ob- 
struction ;  or  the  Company  may  have  a  right  of  action  against  him  on 
the  contract.  But  that  is  no  answer  to  the  plaintiff.  The  persons  liable 
to  him  are  those  who  by  themselves  or  their  contractors  created  the 
obstruction."  And  Wilde,  B.,  added :  '*  The  distinction  appears  to  me 
to  be,  that,  when  work  is  being  done  under  a  contract,  if  an  accident 
happens  and  an  injury  is  caused  by  negligence  in  a  matter  entirely  col- 
lateral to  the  contract,  the  liability  turns  on  the  question  whether  the 
relation  of  master  and  servant  exists.  But,  when  the  thing  contracted 
to  be  done  causes  the  mischief,  and  the  injury  can  only  be  said  to  arise 
from  the  authority  of  the  employer  because  the  thing  contracted  to  be 
done  is  imperfectly  performed,  there  the  employer  must  be  taken  to 
have  authorized  the  act,  and  is  responsible  for  it."  [Williams,  J. — I 
believe  we  are  all  of  opinion  that  that  case  is  conclusive.] 

Edward  James^  Q.  G.,  and  Spinks^  in  support  of  the  rule. — It  is  not 
denied  that  a  person  who  creates  or  '^causes  a  nuisance  is  liable  r^AjA 
for  the  consequences ;  nor  will  it  be  contended,  that,  if  a  work  ^ 
is  productive  of  injury  to  a  third  person,  those  to  whom  the  authority  is 
given  by  an  Act  of  Parliament  to  do  the  work  may  not  be  responsible 
though  they  have  intrusted  its  performance  to  a  8ub-conti*actor.     The 
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distinction  taken  bv  the  Lord  Chief  Bnron  in  Hole  v.  The  Sittivghoonie 
and  Sheerness  Railway  Compnnj,  that,  where  the  act  which  caases  tht 
injury  is  entirely  collateral,  the  person  whose  negligent  condact  occa- 
sions the  damage  alone  is  responsible  for  it,  is  precisely  applicable  bere. 
The  action  is  founded  on  a  breach  of  d\ity.  What  duty  did  the  defend- 
■  ant  owe  to  the  plaintiff  under  the  circumstances  of  this  case  ?  The  coal- 
hole necessarily  nwRt  be  open  for  some  purpose  and  for  some  portion  of 
time :  and  it  is  not  suggested  that  it  was  kept  open  for  an  unreasonable 
time.  The  alleged  negligence,  therefore,  is  clearly  collateral  to  the 
employment  of  the  persons  who  caused  the  mischieE  [Williams,  J.— 
The  doctrine  you  are  contending  for  would  put  an  end  to  all  liability 
of  a  person  who  employs  a  sub-contractor.]  The  orcKnary  rule  is,  that, 
where  a  man  does  not  personally  interfere,  he  is  not  responsible  for  an 
injury,  unless  it  be  cauf»ed  by  persons  under  his  controh  In  Hole  f. 
The  Sittingboiirne  and  Sheerness  Railway  Company,  the  Company  were 
authorized  to  construct  the  bridge.  If  they  had  personally  done  the 
work,  they  would  clearly  have  been  liable  for  its  faulty  construction. 
That  case  is  utterly  at  variance  with  all  the  prior  authorities,  if  it  was 
intended  to  go  further  than  the  Lord  Chief  Baron  puta  it.  In  Reedie  t. 
The  London  and  North  Western  Railway  Company,  4  Excb.  244,t  a 
Company  empowered  by  Act  of  Parliament  to  construct  a  railway,  con- 
tracted under  seal  with  certain  persons  to  make  a  portion  of  the  line, 
and  by  the  contract  reserved  to  themselves  the  power  of  dismissing  any 
♦4.7*^1  ^^  *^®  contractors'  workmen  for  incompetence.  The  ""hrorkinen, 
-1  in  constructing  a  bridge  over  a  public  highway,  negligently 
caused  the  death  of  a  person  passing  beneath  along  the  hi^way,  by 
allowing  a  stone  to  fall  upon  him.  In  an  action  by  the  adminiBtratrix 
of  the  deceased  against  the  Company,  it  was  held  that  thej  were  not 
liable ;  and  that,  in  such  ca^e,  the  terms  of  the  contract  in  question  did 
not  make  any  difference.  In  Ellis  v.  The  Sheffield  Gas  Consumers* 
Company,  the  true  distinction  is  taken.  It  was  there  held,  that,  though 
a  person  employing  a  contractor  to  do  a  lawflil  act  is  not  responsible  tan 
the  negligence  or  misconduct  of  the  contractor  or  his  servants  in  exe- 
cuting that  act,  yet  if  the  act  itself  is  wrongful,  the  enaployer  is  respon- 
sible for  the  wrong  so  done  by  the  contractor  or  his  servants,  and  is 
liable  to  third  persons  who  sustain  damage  from  the  doing  of  that  wrong. 
"  I  perfectly  approve,"  says  Lord  Campbell,  "  of  the  cases  which  have 
been  cited. (a)  In  those  cases  the  contractors  were  employed  to  do  a 
thin<;  perfectly  lawful :  the  relation  of  master  and  servant  did  not  subsist 
between  the  employer  and  those  actually  doing  the  work  ;  and  therefore 
the  employer  was  not  liable  for  their  negligence.  He  was  not  answer- 
able for  anything  beyond  what  he  employed  the  contractor  to  do ;  and, 
that  being  lawful,  he  was  not  liable  at  alli  But,  in  the  present  case, 
the  defendants  had  no  right  to  break  np  the  streets  at  all:  they  employed 
Watson,  Brothers,  to  break  np  the  streets,  and  in  so  doing  to  heap  np 
earth  and  stonos  so  as  to  be  a  publio  nuisance:  and  it  was  in  conse- 
quence of  this  being  done  by  their  orders  that  the  plaintilT  danaage 
sustained.  It  would  be  monstrous  if  the  party  eafvmng  uiotber  to  do  a 
thing  were  exempted  from  liability  for  that  act,  merely  because  there 
was  a  contract  between  him  and  the  person  immediately  eauaing  the 

(fi)  Orortoa  V.  Vnenan,  11.  C.  B.  8A7  (£.  C.  L.  &.  73)»  and  Kaiglil  v.  Fox,  5  Sxcb.  tSl.f 
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*act  to  be  done.''  Can  it  be  said  here  tliat  the  defendant  was  a  rn^Aj^ 
party  cau»Dg  an  unlawful  act  to  be  done?  The  emplojing  a  *- 
coal  merchant  to  put  coals  into  the  cellar  was  a  perfectly  liiwful  act* 
The  injury  arose  from  something  quite  collateral,  v>2.,  a  careless  oroiV 
sioa  on  the  part  of  the  coal  mercbante*  servants  to  guard  the  hole 
properly.  [Kbatinq,  J. — Suppose  the  coal-d«aler*s  men  had  gono 
away  and  left  the  hole  unclosed,  who  would  have  been  responsible  for 
the  copsequences  ?}  Their  employer,  undoui^ledly:  but  in  the  absence 
of  any  notice  to  the  defendant  of  that  negligence  on  their  part,  no 
liakilily  would  have  been  incurred  by  the  defendant.  [Keating,  J. — 
Do  you  contend,  then,  that  there  was  na  diitj  cast  upon,  the  occupier  of 
the  refreshment  rooms  and  cellar?}  None.  He  was  not  bound  to  fence. 
The  hole  was  made  hj  the  railway  GoD4>any,  and  they  alone  used  and 
had  control  over  the  platform.  In  no  sense  can  tt  be  said  that  the  acH 
which  caused  the  mischief  was  an  act  authorized  by  the  defend antv 
[Williams,  J. — What  do  you  say  to  the  case  of  Randelson  v,  Murray, 
^N.  &  P.  239?  There,  the  defendants,  who  were  the  occupiers  of  & 
bonded  warehouse,  engaged  a  master  porter  to  lower  and  convey  a  barrel 
of  flour  from  their  warehouse;  the  master  porter  engaged  a  master 
carter,  and  both  of  them  attended  with  their  men :  during  the  process 
of  lowering  it  from  the  warehouse,  the  barrel  fell  and  injured  the  plain-* 
tiS^  owing  t<^  the  defectiveness  of  a  rope  furnished  by  the  master  porter : 
and  the  defendants  were  held  to  be  liable.  Lord  Den  man  says :  ^'  X 
think  the  defendants  are  properly  sued :  it  makes  no  difference  whether 
they  employed  people  of  their  owb  to  move  their  goods,  or  procured 
others  who  were  likely  to  move  them  more  expertly,  and  left  it  to  their 
superintendence."]  That  has  never  been  considered  a  very  satisfactory 
decision,  and  is  supposed  to  have  been  effectually  disposed  of  by  Reedie 
V,  The  *London  and  North  Western  Railway  Company.  In  r^A^j 
Hounsell  p.  Smyth,  7  C.  B.  N.  8.  781  (E.  C.  L.  R.  voL  97),  it  I-  '*' ' 
was  held  that  an  owner  of  tand  is  under  no  legal  obligation  to  fence  an 
excavation  therein,  unless  it  is  made  so  near  a  public  road  as  to  consti- 
tote  a  public  nuisance.  It  may  be  that  the  rarlway  Company  owe  a 
duty  to  the  public  using  their  railway,  to  keep  the  approaches  to  it  safe 
and  free  from  obstruction:  against  them,  as  well  as  against  the  coal 
merchant,  it  may  be  that  the  plaintiff  has  a  good  remedy.  [Williams, 
J.— Against  the  railway  Company,  perhaps ;  but  clearly  not  against  the 
coal  merchant.  Keating,  J. — If  the  plaintiff  when  be  met  with  the 
acci  lent  was  going  to  the  refreshment-rooms,  you  probably  would  not 
di^pate  the  defendant's  liability?]  No:  there  would  ia  that  case  be  a 
Borc  of  relation  between  them.  [Williams,  J. — Suppose  the  railway 
Company  let  the  refreshment-rooms  to  a  tenant,  with  a  dangerouslj 
projecting  scraper  on  each  side  of  the  doorway,  and  a  passenger  fell 
over  one  of  them  and  was  injured, — who  would  be  respxinsible  ?]  The 
oecupier  of  the  refreshment-rooms,  if  the  party  were  going  to  them ; 
the  railway  Company,  if  ke  were  a  mere  passenger. 

Cur.  adv.  vuli. 
Williams,  J.,  now  deKrered  the  judgment  of  the  Court : — 
This  was  an  action  to  recover  compensation  in  damages  for  an  injury 
sustained  by  the  plaintiff  by  falling  down  a  hole  in  the  arrival  platform 
of  the  Manchester  station  of  the  Liverpool  and  Manchester  Railway. 
The  phuntifl^  when  he  fell  into  the  hole,  was  lawful^  on  the  platfornii 
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leaving  the  station  in  the  usual  way  after  having  arrived  at  Manchester 
as  a  passenger  by  the  railway.  He  was  not  guilty  of  any  negligence 
♦4781  *co'^t"''>"*ory  to  the  injury.  He  could  not  by  reasonable  care 
•J  have  avoided  it.  The  hole  into  which  he  so  fell  was  an  opening 
in  the  platform,  forming  the  entrance  into  a  coal-cellar  belonging  to  the 
refreshment-rooms  attached  to  the  station,  and  it  was  at  all  times  secnred 
by  a  trap-door,  except  when  that  was  opened  for  the  purpose  of  putting 
coals  into  the  cellar.  The  way  out  of  the  station  lay  over  that  trap- 
door. 

The  defendant  was  the  lessee,  under  the  railway  Company,  and  the 
occupier  of  the  refreshment-rooms  and  cellar ;  and  on  the  day  in  ques- 
tion a  coal  merchant  by  his  orders  was  putting  a  supply  of  coals  into  the 
cellar,  and  for  that  purpose  had  opened  the  trap-door,  and  negligently 
left  it  open  and  unguarded  at  the  time  when  the  plaintiff  fell  in ;  where- 
by the  injury  complained  of  was  occasioned. 

At  the  trial  before  Blackburn,  J.,  it  was  insisted  that  the  action  was 
improperly  brought.  The  learned  Judge,  however,  left  the  case  to  the 
jury,  asking  them  to  consider  whether  the  hole  was  so  protected  as  it 
reasonably  ought  to  be  in  such  a  place,  or  if  there  was  negligence  (say- 
ing that,  in  his  opinion,  the  defendant,  as  occupier  of  the  cellar  and 
hole,  was  liable  if  the  hole  was  not  properly  kept  when  being  used  for 
him  in  putting  in  his  coals),  and  whether  the  plaintiff  could  by  reason- 
able care  have  avoided  the  accident. 

Upon  both  these  questions  the  jury  found  for  the  plaintiff:  but  the 
learned  Judge  reserved  leave  to  enter  a  nonsuit,  if  the  defendant  as 
occupier  of  the  cellar  was  not  liable. 

A  rule  was  obtained  accordingly,  which  was  argued  upon  the  12th  of 
February  last,  before  my  Brothers  Willes  and  Keating  and  myself,  when 
time  was  taken  to  consider. 

For  the  decision  of  the  case,  two  questions  must  be  considered, — ^first, 
*47Q1  ^^^^^^^  ^^^  defendant  would  have  *been  liable  in  case  he  had 
-I  with  his  own  hands  opened  the  trap,  and  afterwards  negligently 
left  it  open  and  unguarded,  whereby  a  person  lawfully  using  the  plat- 
form was  injured :  if  so,  then,  secondly,  whether  he  is  under  the  circum- 
stances of  this  case  absolved  by  reason  of  the  leaving  of  the  trap  open 
and  unguarded  being  the  immediate  default  of  the  coal-merchant,  vho 
was  in  one  sense  an  independent  agent,  as  not  being  in  the  relation  of 
servant  to  the  defendant. 

With  respect  to  the  first  question,  it  must  be  answered  in  the  affirma- 
tive, because  the  defendant  became  the  occupier  of  the  cellar  and  hole 
subject  to  the  use  of  the  platform  overhead  bv  passengers,  and  he  knew 
that  it  would  be  so  used,  and  he  knew  that  the  hole  with  the  door  open 
would  be  in  effect  a  trap  to  catch  such  passengers.  It  was  his  obmus 
duty,  therefore,  if  he  used  the  hole  in  a  way  necessarily  to  create  soch 
danger,  to  take  reasonable  precautions  not  to  injure  persons  lawfully 
using  the  platform :  Sic  utere  tuo  ut  alienum  non  laedas.  No  sound  dis^ 
tinction  in  this  respect  can  be  drawn  between  the  case  of  a  public  high- 
way and  a  road  which  may  be  and  to  the  knowledge  of  the  wrongdoer 
probably  will  in  fact  be  used  by  persons  lawfully  entitled  so  to  do.  The 
opening  of  the  trap  was  an  act  equally  likely  to  be  injurious  to  such 
passengers  as  throwing  a  stumbling-block  in  their  way  would  have  been. 
If  an  authority  be  wanted  for  the  propositioOi  it  will  be  found  in  a  sase 
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in  this  Court,  of  Corby  v.  Hill,  4  C.  B.  N.  S.  666  (E.  C.  L.  R.  vol.  93). 
PtobRbly  the  declaration  in  that  case  may  have  been  ill,  for  not  alleging 
knowledge  that  the  avenue  was  likely  to  be  used,  unless  that  was  implied 
in  the  averment  of  negligence :  but,  upon  the  facts,  the  defendant  there 
vas  held  liable  in  tort  for  negligently  placing  and  leaving  an  obstruction 
in  a  private  avenue,  known  to  be  used  in  the  ordinary  way,  whereby  a 
person  ^lawfully  using  it,  though  having  no  permanent  right  of  r«40A 
way,  was  injured.  ^ 

As  to  the  second  question,  the  defendant  is  not  absolved  by  the  fact 
of  the  coal  merchant  being  employed,  and  of  the  injury  being  the  con- 
sequence of  his  immediate  act.  Unquestionably,  no  one  can  be  made 
liable  for  an  act  or  breach  of  duty,  unless  it  be  traceable  to  himself  or 
his  servant  or  servants  in  the  course  of  his  or  their  employment.  Con- 
sequently, if  an  independent  contractor  is  employed  to  do  a  lawful  act, 
and  in  the  course  of  the  work  he  or  his  servants  commit  some  casual  act 
of  wrong  or  negligence,  the  employer  is  not  answerable.  To  this  effect 
are  many  authorities  which  were  referred  to  in  the  argument.  That 
rule  is,  however,  inapplicable  to  cases  in  which  the  act  which  occasions 
the  injury  is  one  which  the  contractor  was  employed  to  do ;  nor,  by  a 
parity  of  reasoning,  to  cases  in  which  the  contractor  is  intrusted  with 
the  performance  of  a  duty  incumbent  upon  his  employer,  and  neglects 
its  fulfilment,  whereby  an  injury  is  occasioned.  Now,  in  the  present 
case,  the  defendant  employed  the  coal  merchant  to  open  the  trap  in  order 
to  put  in  the  coals ;  and  he  trusted  him  to  guard  it  whilst  open,  and  to 
close  it  when  the  coals  were  all  put  in.  The  act  of  opening  it  was  the 
act  of  the  employer,  though  done  through  the  agency  of  the  coal  mer- 
chant ;  and  the  defendant,  having  thereby  caused  danger,  was  bound  to 
take  reasonable  means  to  prevent  mischief.  The  performance  of  this 
duty  he  omitted ;  and  the  fact  of  his  having  intrusted  it  to  a  person  who 
also  neglected  it,  furnishes  no  excuse,  either  in  good  sense  or  law. 

The  ruling  of  Blackburn,  J.,  was  therefore  correct,  and  the  ruVe  for  a 
nonsuit  ought  to  be  discharged.  Rule  discharged. 


♦THE  BOG  LEAD  MINING  COMPANY  v.  MONTAGUE.   r*.Q, 

June  11.  .  C^81 

By  the  Joint  Stock  Companiei  Act,  1856  ^9  A  20  Vict  o.  47)i  scbed.  Table  B.  (1),  it  is  pro- 
▼ided  that "  no  perion  shall  b«  deemed  to  have  accepted  any  chare  in  the  Company  unless  he 
bw  testifled  his  acceptance  thereof  by  writing  under  his  hand  in  tueh/onn  a$  the  Company 
from  tiMte  to  tiote  direct*  :**  and  s.  19  enacts  that  "erery  person  who  has  accepted  tmy  share  in 
i  Company  registered  under  this  Act,  and  whose  name  is  entered  in  the  register  of  share- 
boMers,  and  no  other  per*on  (except  a  subscriber  to  the  memorandum  of  association  in  re- 
tpect  of  the  shares  subscribed  for  by  him),  shall  for  the  purposes  of  this  Act  be  deemed  to 
be  a  shareholder." 

A  joint  itock  company,  duly  registered  pursuant  to  the  above  statute  (and  the  20  k  21  Vict.  o. 
14 1,  i«sued  a  prospectus,  at  the  foot  of  which  was  printed  a  form  of  application  for  shares. 
The  defendant  paid  the  required  deposit  to  the  bankers  of  the  Company,  and  filled  up,  signed 
uid  sent  to  the  directors  an  application  for  shares,  as  follows : — **  Gentlemen,— Having  paid  to 
tbe  Bank  of  London  to  your  credit  5/.,  being  a  deposit  of  5#.  per  share  on  twenty  shares  in 
the  above  Company,  I  request  you  to  allot  me  that  number  of  shares,  and  I  hereby  agree  to 
*<^Mpt  the  same,  and  undertake  to  pay  the  amount  of  calls  that  may  be  made  thereon,  in  ao- 
eordani'a  with  tbe  Company's  Act  of  incorporation. " 

Tbe  Company  thereupon  allotted  to  the  defendant  the  number  of  shares  he  appUed  for,  and  hia 
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BMiM  wa»  entoved  o&  tb«  tegltter  of  sbardlioldibrty  and  K«  paid  two  oaU*  upon  the  sham  m 
alloU«d  to  him.  The  dofondant  narar  tattiflad  hifl  aaaaptanea  of  tha  sharaa,  ia  writing  vader 
his  hand,  othorwise  than  by  ngning  tha  leUar  of  application :  and  tha  Companj  aercr  "di« 
reeted  "  no  j  other  form  : — 
Held, — by  an&Iogy  to  the  case  of  a  contract  tin  a  specific  ascertained  chattel, — that  the  defend- 
ant's letter  of  application,  agreeing  to  aocept  a  speeito  nnmbar  of  sharea  afterwards  allotted ti 
hun^  wee  »  sufllelant  aeoeptanoe  of  tfie  shares  to  saiiai^  the  atatute. 

This  was  an  action  by  a  joint  stock  Companj,  for  calls. 

The  declaration  stated  that  the  plaintiffs  were  a  Company  registered 
under  the  Joint  Stock  Companies  Acts  of  1856  (19  &  20  Vict.  c.  47) 
and  1857  (20  k  21  Vict.  c.  14),  by  the  registration  of  a  memorandum 
of  association  with  articles  of  association  annexed,  and  with  a  nominil 
capital  of  40,OOOZ.  divided  into  8000  shares  of  5/.  each,  and  that  by 
the  said  articles  it  was  provided  that  the  directors  might  from  time  to 
time  make  such  calls  upon  the  shareholders  in  respect  of  all  moneys 
unpaid  on  their  shares  as  they  should  think  fit,  provided  that  twenty-one 
days'  notice  at  least  was  given  of  such  call,  and  that  each  shareholder 
should  be  liable  to  pny  the  amount  of  calls  so  made,  to  the  person  and 
at  the  times  and  places  appointed  by  the  Company ;  and  that  if,  before 
or  on  the  day  appointed  for  payment,  any  shareholder  did  not  pay  tbe 
amount  of  any  call  to  which  he  was  liable,  then  such  shareholder  should 
be  liable  to  pay  interest  for  the  same  at  the  rate  of  5/.  per  cent 
^48^1  ^^^  annum  from  *the  day  appointed  for  payment  thereof  to  the 
'^^  time  of  actual  payment :  Averment,  that  the  defendant  became 
and  then  was  a  holder  of  twenty  shares  in  the  Company :  that  three 
several  calls  were  made,  two  of  2(k.  and  one  of  15«.  per  share,  upon 
the  shareholders  of  the  said  Company,  such  amount  of  calls  not  exceed- 
ing the  amount  left  unpaid  on  each  share';  and  that  the  defendant  became 
and  was  indebted  to  the  said  Company  in  the  sum  of  55/.  for  the  mi 
calls  made  on  him  by  the  said  Company  on  the  said  twenty  shares  held 
by  the  defendant :  General  averment  of  performance  by  the  plaintifi 
of  all  conditions  precedent :  Breach,  non-payment  of  the  said  calls. 

There  was  also  a  count  for  interest,  and  a  count  upon  an  account 
stated. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  was  not  the 
holder  of  the  said  shares  as  alleged,  nor  did  he  ever  accept  any  shares 
in  the  said  Company,  as  by  the  statute  and  the  said  articles  was  required. 
Issue  thereon. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring  Assizes 
for  Surrey.  The  only  evidence  to  sh6w  that  the  defendant  was  a  pro- 
prietor of  shares  in  the  Company,  was,  that  he  sent  in  a  letter  of  appli- 
cation for  shares  in  the  following  form, — which  was  given  at  the  foot  of 
the  prospectus  issued  by  the  Company : — 

*^  To  the  directors  of  the  Bog  Lead  Mining  Company  (Limited). 

^'  Shares  bL  each. 

^^  Gentlemen, — Having  paid  to  the  Bank  of  London  to  your  credit  5/., 
being  a  deposit  of  5«.  per  share  on  twenty  shares  in  the  sbove  Company, 
I  request  you  to  allot  me  that  number  of  shares ;  and  I  hereby  agree  to 
accept  the  same,  and  undertake  to  pay  the  amount  of  calls  that  may  be 
made  thereon,  ia  accordance  with  tbe  Company's  Act  of  incorporation. 

"W.   E.  MONTAGUJi." 
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*The  defendant  paid  the  5/.  to  the  Company's  bankers ;  and,  r^A09 
in  compliance  with  the  request  contained  in  the  above  letter,  the  ^ 
directors  allotted  to  him  the  number  of  shares  for  which  he  applied ; 
and  the  defendant  paid  two  calls  thereon  made  prior  to  the  calls  in 
quei^tion. 

The  defendant  never  testified  his  acceptance  of  the  shares,  in  writing 
under  his  hand,  otherwise  than  by  signing  the  above  letter  of  applica- 
tion;  nor  had  the  Company  ever  directed  any  form  of  acceptance, 
pursuant  to  the  19th  section  and  Table  B.  in  the  schedule  to  the  Joint 
Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  47.  His  name,  however,- 
was  put  upon  the  register  of  shareholders. 

It  was  objected,  on  behalf  of  the  defendant,  that  there  was  no  suffi- 
cient acceptance  of  the  shares  by  him,  to  constitute  him  a  shareholder 
in  the  Company :  and  the  case  of  The  New  Brunswick,  and  Canada 
Land  and  Railway  Company  (Limited)  v.  Muggeridge^  4  Hurlst.  &  N. 
160,  580,t  was  relied  on.  By  the  Joint  Stock  Companies  Act,  1856, 
19  k  20  Vict.  c.  47,  sched.  Table  B.  (1),  it  is  provided  that  *'  no  person 
shall  be  deemed  to  have  accepted  any  share  in  the  Company,  unless  be 
has  testified  his  acceptance  thereof  by  writing  under  his  hand  in  such, 
form  as  the  Company  from  time  to  time  directs."  In  July,  1856,  a 
prospectus  of  a  Company  was  issued,  at  the  foot  of  which  was  a  form, 
of  application  for  shares.  By  the  prospectus  it  was  stated  that  all 
applications  must  be  accompanied  by  a  remittance  of  2/.  per  share 
deposit  on  the  number  of  shares  applied  for,  and  should  any  less  num- 
ber be  allotted,  the  amount  paid  in  excess  would  be  returned.  The 
defendant  paid  to  the  bankers  of  the  proposed  Company  600Z.,  and 
illed  up  and  sent  to  the  directors  the  printed  form  at  the  foot  of  the 
prospectus,  as  follows : — *'  Gentlemen, — Having  paid  into  the  hands  of 
*the  Bank  of  London  (the  bankers  of  the  proposed  Company)  the  fi^aq^ 
mm  of  600Z.,  I  request  you  will  allot  me  300  shares  in  the  said  ^ 
undertaking :  and  I  hereby  agree  to  accept  ^uch  ehareSj  or  any  less  num' 
her  that  may  be  allotted  to  me^  and  to  pay  the  future  calls  titer  eon.'*  The 
directors  allotted  to  the  defendant  250  shares,  and  returned  him  lOOZ., 
the  balance  of  his  deposit*  In  August,  1856,  a  printed  copy  of  the 
memorandum  and  articles  of  association,  at  the  foot  of  which  was  a 
form  of  memorandum  to  be  signed  by  a  person  accepting  shares  and 
consenting  to  be  registered  as  a  shareholder,  was  sent  to  the  defendants 
The  Company  was  registered,  and  a  certificate  of  incorporation  was 
given  under  the  Joint  Stock  Companies  Acts,  1856  and  1857,  on  the 
2oth  of  September,  1856.  In  April,  1857,  the  secretary  of  the  Com- 
pany wrote  to  the  defendant  that  the  warrant  for  interest  on  the  shares 
wad  ready,  and  oifering  to  forward  it  on  receiving  the  articles  of  asso- 
'elation  signed.  The  defendant,  by  letter  signed  by  him,  applied  for  the 
interest  warrant  and  bis  share  certificates*  The  secretary  wrote  iu 
answer,  enclosing  a  printed  eopy  of  the  articles  of  association  for  the 
defendant's  signature,  stating,  that  on  receipt  of  it,  he  would  forward  the 
share  certificates  and  interest  warrant.  The  defendant  never  signed  the. 
numorandum  of  consent  to  be  a  shareholder^  but  bis  name  was  placed  on 
the  register  of  shareholders  in  respect  of  the  shares  allotted  to  him.  In 
an  action  for  calls,  it  was  held  by  the  Exchequer  Chamber, — affirming 
the  jadgment  of  the  Court  of  Exchequer, — that,  assuming  it  to  be  founa 
as  a  fact  that  the  Company  had  directed  the  acceptance  of  shares  to  be 
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in  the  form  appended  to  the  articles  of  association,  the  defendant  was 
not  a  shareholder  in  the  Company. 

Upon  the  authority  of  this  case,  the  learned  Judge  directed  a  nonsuit 
to  be  entered. 

♦48^1  *Shee^  Serjt.,  in  Easter  Term  last,  moved  for  a  new  trial,  on 
^  the  ground  that  the  ruling  of  the  learned  Judge  was  erroncoos. 
He  submitted  that  there  was  a  manifest  distinction  between  the  case  of 
The  New  Brunswick  and  Canada  Land  and  Railway  Company  v.  ling' 
geridge  and  the  present  case,  inasmuch  as  there  a  particular  form  of 
acceptance  of  shares  had  been  directed  by  the  Company,  which  the 
defendant  had  refused  to  sign ;  whereas  here,  there  was  no  evidence  that 
any  form  of  acceptance  had  been  provided.  [Byles,  J. — There  was  no 
payment  of  any  call  there :  the  plaintiffs  had  to  rest  on  the  acceptance 
only.]  The  Lord  Chief  Justice  Erie,  in  giving  judgment  in  that  case, 
says :  "  It  must  be  assumed  that  the  Court  below  found  as  a  fact  that 
the  Company  had  directed  that  the  acceptance  of  shares  should  be  in 
the  form  appended  to  the  articles  of  association.  The  judgment  of  the 
Court  below  proceeds  on  that  ground.  Assuming  the  fact  to  be  foand, 
we  are  bound  to  give  the  same  judgment  here.  The  case  is  distin- 
guishable from  those  where  persons  have  been  held  liable  as  shareholders 
by  estoppel,  because  in  none  of  the  Acts  of  Parliament  under  which  the 
questions  have  arisen  ha,s  there  been  language  similar  to  that  here,  viz., 
that  ^  no  person  shall  be  deemed  a  shareholder'  unless  he  has  complied 
with  the  requisitions  of  the  Act."  [Erle,  C.  J. — That  was  a  most 
reluctant  judgment.] 

A  rule  nisi  having  been  granted, 

Montagu  Chambers^  Q.  C,  on  a  former  day  in  this  term,  showed 
cause. — The  question  turns  upon  the  construction  of  the  19th  section  of 
the  19  and  20  Vict.  c.  47,  and  of  the  schedule  Table  B.  (1).  The  19th 
section  enacts  that  "every  person  who  haa  accepted  any  share  in  a 
Company  registered  under  this  Act^  and  whose  name  is  entered  in  the 
*4861  ^^9^^^^  ^f  shareholders^  and  no  *other  person  (except  a  sab- 
-■  scriber  to  the  memorandum  of  association  in  respect  of  the  shares 
subscribed  for  by  him),  shall  for  the  purposes  of  this  Act  be  deemed  to 
be  a  shareholder,**  And  the  provision  in  the  schedule  is,  that  ^'no 
person  shall  be  deemed  to  have  accepted  any  share  in  the  Company 
unless  he  has  testified  his  acceptance  thereof,  by  writing  under  his  band, 
in  such  form  as  the  Company  from  time  to  time  directs."  To  constitute 
a  party  a  shareholder,  therefore,  there  must  be  an  acceptance  of  the 
shares  in  writing ;  not,  as  here,  a  mere  promise  or  agreement  to  do  a 
future  act.  In  truth  nothing  short  of  a  formal  acceptance  of  the  shares, 
in  writing,  after  they  have  been  allotted,  will  satisfy  the  statute.  The 
case  of  The  New  Brunswick  and  Canada  Railway  and  Land  Company 
V.  Muggeridge  is  precisely  in  point.  There,  the  letter  of  application, 
was  in  exactly  the  form  here  adopted ;  and  it  was  held  not  to  amount  to 
an  acceptance.  [Erle,  C.  J. — The  judgment  of  the  Court  of  error  was 
expressly  limited  to  the  assumption  that  the  Company  had  directed  a 
certain  form  of  acceptance,  which  the  defendant  had  not  signed.]  To 
hold  that  a  mere  application  for  shares  is  an  acceptance  of  shares,  will 
be  opening  a  door  to  the  very  mischief  the  statute  intended  to  remedy 
by  this  provision.  Does  the  mere  sending  the  letter  amount  to  an 
acceptance?    There  is  nothing  ear-marked  or  ascertained.    And  the 
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mere  fact  of  the  defendant  haring  paid  calls  does  not  estop  him  from 
showing  that  the  requirements  of  the  statute  have  not  been  complied 
with. 

Shee^  Serjt.,  in  support  of  the  rule. — The  defendant  applies  by  letter 
for  20  shares,  paying  the  deposit,  and  a^ees  to  accept  that  number  of 
shares  and  to  pay  the  calls  thereon.  The  20  shares  are  accordingly 
allotted  to  him,  his  name  is  inserted  in  the  register  of  *share-  r^Ao^ 
holders,  and  he  pays  calls.  Upon  \rhat  principle,  then,  can  it  be  ^ 
said  that  the  defendant  has  not  accepted  the  shares  ?  All  that  the 
schedule  to  the  statute  means,  is,  that,  where  the  Company  by  its  deed 
has  provided  a  form  of  acceptance,  that  form  must  be  used.  In  the  case 
cited,  there  was  a  form  directed  by  the  Company,  and  the  defendant 
refused  to  sign  it,  and,  further,  he  had  done  no  other  act  to  testify  his 
acceptance :  no  calls  had  been  paid.  [Btles,  J.,  referred  to  the  26th 
section,  which  enacts  that  '^  the  register  of  shareholders  shall  be  evi- 
dence of  any  matters  by  this  Act  directed  or  authorized  to  be  inserted 
therein/']  It  was  assumed  at  the  trial  that  the  defendant  had  not 
signed  any  other  paper  than  the  letter  of  allotment,  and  that  the  Com- 
pany had  not  directed  or  provided  any  other  form  of  acceptance.  The 
plaintiffs'  case  therefore  rested  upon  that  letter,  the  allotment  in  pursu- 
ance of  it,  the  payment  of  calls,  and  the  register.         Cur,  adv,  vulL 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court :  (a) — 

This  was  an  action  for  calls;  and  the  question  was  whether  the 
defendant  had  accepted  the  shares  allotted  to  him  by  the  plaintiffs,  and 
in  respect  of  which  the  calls  were  made,  in  such  manner  as  is  required 
bj  the  19  k  20  Vict.  c.  47,  to  make  him  a  shareholder.  The  defendant 
paid  the  deposit  upon  the  shares  in  advance  to  the  bankers  of  the  Com- 
pany, and  applied  for  the  shares  by  a  letter  which  was  in  a  printed  form 
provided  by  the  Company,  and  which,  so  far  as  could  be  done  before 
allotment,  did  testify  the  defendant's  ^acceptance  of  the  number  r^ioo 
of  shares  mentioned  therein,  in  the  event  of  their  being  allotted  ^ 
to  him  by  the  Company.     The  letter  of  application  was  as  follows : — 

"To  the  directors  of  the  Bog  Lead  Mining  Company  (Limited). 

"Gentlemen, — Having  paid  to  the  Bank  of  London  to  your  credit  5Z., 
being  a  deposit  of  59.  per  share  on  twenty  shares  in  the  above  Company, 
I  request  you  to  allot  me  that  number  of  shares,  and  I  hereby  agree  to 
acoept  the  same,  and  undertake  to  pay  the  amount  of  calls  that  may  be 
made  thereon,  in  accordance  with  the  Company's  Act  of  incorporation." 

In  compliance  with  this  letter,  the  Company  allotted  to  the  defendant 
the  number  of  shares  applied  for ;  and  he  in  fact  assented  to  such  allot- 
ment, and  paid  two  calls  made  prior  to  that  now  in  question.  The 
defendant  never  testified  his  acceptance  of  the  shares,  in  writing  under 
his  band,  otherwise  than  by  signing  the  letter  of  application;  and  tho 
Company  never  '*  directed"  any  other  form. 

Upon  these  facts  appearing  at  the  trial  before  Wightman,  J.,  at  the 
last  Kingston  Assizes,  the  learned  Judge,  upon  the  authority  of  the  case 
of  The  New  Brunswick  Railway  Company  v.  Muggeridge,  4  Hurlst.  &  N. 
160,  580, f  which  was  relied  upon  by  the  defendant  as  in  point,  directed 
a  nonsuit. 

A  rule  was  granted  in  last  term  to  show  cause  why  the  nonsuit  should 

(o)  The  Jadgofl  present  at  tho  argnmcnt  were  Erie,  C.  3.,  WlUiams,  J.,  Willee,  J.,  and 
Bylei,  J. 
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not  be  set  aside  and  a  new  trial  had,  upon  the  ground  that  the  raling 
of  the  learned  Judge  was  erroneous. 

Upon  the  argument,  the  defendant  insisted  that  he  had  never  become 
a  shareholder ;  for,  that,  by  the  schedule  to  the  Act,  Table  B.  (1),  "no 
person  shall  be  deemed  to  have  accepted  any  share  in  the  Company, 
unless  he  has  testified  his  acceptance  thereof  by  writing  under  his  hand 

*4RQ1  ^"  ^^^  ^'^^'^  ^  ^^  Company  *from  time  to  time  directs  ;*'  and 
-'  that  in  this  case  no  form  of  acceptance  had  been  directed  or  Rnb- 
scribed,  except  the  letter  of  application,  which  could  not*  be  construed^ 
as  an  acceptance  of  the  shares,  because  it  preceded  the  allotment.  And 
he  insisted  that  nothing  short  of  a  formal  acceptance  of  the  shares  after 
they  were  allotted  could  satisfy  the  statute. 

The  plaintiffs,  on  the  other  hand,  argued,  that,  if  the  letter  of  appli- 
cation did  not  contain  a  sufficient  acceptance,  then  there  was  no  form 
of  acceptance  directed  by  the  Company ;  in  which  case,  by  virtue  of  s. 
9  of  the  Act,  the  schedule  must  be  considered  as  disclaimed  by  and  so 
inapplicable  to  this  particular  Company :  and  that,  if  the  letter  of  appli- 
cation agreeing  to  take  and  accept  a  specific  number  of  shares  afterwards 
allotted  could  operate  to  testify  an  acceptance  of  the  shares, — as  they 
contended  it  could  and  did, — the  statute  was  complied  with. 

In  our  opinion  this  latter  argument  ought  to  prevail ;  and  we  need 
express  no  opinion  upon  the  former. 

It  may  be,  that,  in  the  case  of  a  contract  for  the  purchase  of  unascer- 
tained property  to  answer  a  particular  description,  no  acceptance  can 
be  properly  said  to  take  place  before  the  purchaser  has  had  an  oppor- 
tunity of  rejection.  In  such  a  case,  the  offer  to  purchase  is  subject  not 
only  to  the  assent  or  dissent  of  the  seller,  but  also  to  the  condition  that 
the  property  to  be  delivered  by  him  shall  answer  the  stipulated  descrip- 
tion. A  right  of  inspection  to  ascertain  whether  such  condition  has 
been  complied  with  is  in  the  contemplation  of  both  parties  to  such  a 
contract ;  and  no  complete  and  final  acceptance  so  as  irrevocably  to  vest 
the  property  in  the  buyer  can  take  place  before  he  has  exercised  or 
waived  that  right.  In  order  to  constitute  such  a  final  and  complete 
acceptance,  the  assent  of  the  buyer  should  follow,  not  precede,  that  of 
*4901  *^^^  seller.  But,  where  the  contract  is  for  a  specific  ascertained 
^  chattel,  the  reasoning  is  altogether  different.  Equally  where 
the  offer  to  sell  and  deliver  has  been  first  made  by  the  seller  and  after- 
wards assented  to  by  the  buyer,  and  where  the  offer  to  buy  and  accept 
has  been  first  made  by  the  buyer  and  afterwards  assented  to  by  the 
seller,  the  contract  is  complete  by  the  consent  of  both  parties/  and  it 
is  a  contract  the  expression  of  which  testifies  that  the  seller  has  agreed 
to  sell  and  deliver,  and  the  buyer  to  buy  and  accept  the  chatteL  And, 
indeed,  it  has  been  expressly  decided,  that,  in  this  latter  case,  the  Sta- 
tute of  Frauds  may  be  satisfied  by  an  acceptance  preceding  the  delivery: 
Cusack  V.  Robinson,  7  Jurist,  N.  S.  542. 

Now,  it  appears  to  us  very  clearly  that  a  purchase  of  shares  is  analo- 
gous to  that  of  a  specific  chattel,  because  the  very  thing  to  be  purchased 
is  ascertained  by  the  offer  contained  in  the  letter  of  application,  and 
the  offer  is  subject  to  no  other  condition  than  the  assent  of  the  perBons 
to  whom  it  is  made.  Each  share  is  a  right  to  a  fixed  proportion  of  the 
profits  of  an  existing  undertaking  subject  to  the  payment  of  an  ascer- 
tained amount  of  money  when  called  for.    Each  share  gives  the  same 
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rights  as  eyery  other ;  and  there  is  not  necessarily  even  the  'distinction 
of  separate  numbers  until  the  register  is  made  up,  if  even  then.  The 
directors,  therefore,  by  assenting  to  the  letter  of  application  in  its 
terms,  and  allotting  to  the  applicant  so  many  shares  as  he  has  applied 
for,  did  give  him  the  very  thing  for  which  he  had  asked,  and  of  which 
he  had  by  anticipation  testified  his  acceptance. 

To  hold  this  not  to  be  sufficient  wonld  be  unnecessarily  to  introduce 
into  the  law  an  anomaly  of  a  startling  character,  viz.,  that  a  contract 
in  writing  for  the  purchase  of  goods  may  be  valid  or  invalid  according 
as  the  offer  has  originated  from  the  buyer  or  the  ^seller.  If  a  c^aqi 
deed  were  drawn  up  for  the  sale  and  purchase  of  the  shares,  ^ 
incorporating  the  terms  of  the  letters  of  application  and  of  allotment, 
and  signed  and  sealed  by  the  applicant  and  the  Company,  would  it 
testify  the  acceptance  of  the  shares  or  not,  according  as  it  was  first 
executed  by  the  applicant  or  by  the  Company  ?  Everybody  will  exclaim 
at  the  absurdity  of  the  question :  and  yet  it  is  only  absurd  because  the 
execution  of  the  deed  by  both  parties  would  in  either  case  obviously  be 
bat  one  transaction.  And  the  letters  of  a  correspondence  constituting 
a  bargain  are  equally  one  transaction ;  and,  so  long  as  there  is  a  pro- 
posal by  either  party  accepted  by  the  other,  there  is  a  good  contract  in 
writing,  because  the  letters  testify  the  acceptance  by  each  party  of  the 
terms  agreed  upon  between  them  both. 

In  the  case  relied  upon  by  the  defendants,  the  statute  was  not  com- 
plied with,  because  the  Company  had  directed  a  form  of  acceptance 
other  than  and  different  from  the  letter  of  application ;  and  that  form 
BO  directed  was  not  signed.  The  letter  of  application  in  that  case  was 
not  intended  to  be  the  acceptance  to  satisfy  the  statute.  Indeed,  it  was 
not  even  definite  as  to  the  number  of  shares  to  be  taken ;  for,  it  only 
fixed  the  maximum.  It  is  not,  however,  necessary  to  found  our  judg- 
ment upon  this  latter  distinction,  because  for  the  first  reason  the  autho- 
rity relied  upon  by  the  defendants  is  inapplicable  to  the  present  case. 

For  the  reasons  above  stated,  we  hold  that  the  nonsuit  was  wrong, 
and  that  the  rule  for  a  new  trial  must  be  absolute.        Bule  absolute. 
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By  a  looal  Aot  (7  A  8  G.  4,  o.  criiL),  osUed  The  Abbey  Landi  Aoty  the  owners  and  ocoapiers  of 
laade  in  the  dietriet  are  empowered  (by  s.  13)  to  rate  the  oi^oers  and  occapiers  of  abbey  lands, 
for  the  purpose  of  raising  fands  for  the  repair  of  certain  bridges.  By  s.  15,  it  is  enacted, 
that,  if  any  owner  or  occupier  of  any  land  in  respect  of  which  a  rate  has  been  imposed  by  tit- 
tne  of  the  Act,  shall  refuse  to  pi^  the  same,  a  jostiee,  on  proof  of  demand,  may  summon,  and 
on  dne  proof  issue  a  distress-warrant.  By  subsequent  sections,  an  appeal  is  giren  to  any  per- 
son elaiming  exemption,  on  the  ground  that  the  lands  rated  are  not  abbey  lands ;  and  the  de- 
cision of  the  quarter  sessions  on  such  appeal  is  final. 

The  plaintiir  having  been  rated  in  respect  of  lands  which  the  jury  found  not  to  be  abbey  lands, 
and  haying  refused  to  pay  upon  summons,  D.  a  magistrate  Issued  a  distress- warrant,  under 
which  his  goods  were  seised : — Held,  that  D.  was  not  protected  by  Jerris's  Aet,  11  A  12  Vict, 
e.  44,  s.  1,  er  by  a  similar  clause  in  the  local  Aot 

Bui,  held,  that  the  ''  collector  of  the  abbey  lands  rate,"  to  whom  the  distress- warrant  was  di- 
rected, was  an  '*  officer"  within  the  meaning  of  the  24  Q.  2,  o.  44,  s.  6. 

This  was  an  action  against  Davis,  a  magistrate,  and  Shipston,  a  col- 
lector of  rates  under  a  local  Act,  for  seizing  the  goods  of  the  plaintiff. 
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The  defeDdant  Da\n8  pleaded  "  not  guilty  by  statnte," — ^the  statntes 
referred  to  in  the  margin  of  the  plea  being,  the  11  &  12  Vict,  c  44,  g. 
1,  Jervis's  Act  and  the  7  &  8  G.  4,  c.  cviii.  (the  Abbey  Lands  Act), 
s.  48. 

The  defendant  Shipston  also  pleaded  "  not  guilty  by  statute," — the 
statute  referred  to  in  the  margin  of  his  plea  being  the  24  G.  2,  c.  44, 
s.  6,  the  Constables*  Act.    He  also  pleaded  a  justification,  as  follows:— 

That  the  plaintiff,  after  the  passing  of  an  Act  of  Parliament  made 
and  passed  in  the  eighth  year  of  the  reign  of  His  late  Majesty,  King 
George  the  Fourth,  intituled  "  An  Act  to  enable  the  persons  interested 
in  the  lands  and  hereditaments  heretofore  parcel  of  the  possessions  of 
the  monastery  or  abbey  of  Stratford  Langthorne,  in  the  county  of 
Essex,  to  raise  money  for  repairing  and  maintaining  the  bridges  and 
other  works  liable  to  be  repaired  and  maintained  by  such  persons,"  and 
at  the  time  of  the  making  of  the  rates  and  assessments  hereinafter 
mentioned,  and  of  the  committing  of  the  acts  complained  of,  was  the 
owner,  proprietor,  and  occupier  of  divers  lands,  tenements,  and  heredi- 
taments respectively  theretofore  parcel  of  the  possessions  of  the  monas« 
*4Q^1  ^^^y  ^^  abbey  aforesaid,  and  as  such  *subject  and  liable  to  be 
-^  rated  and  assessed  for  the  purposes  of  the  said  Act,  as  therelL 
mentioned :  that,  at  divers  general  meetings  of  the  owners,  proprietore, 
lessees,  and  occupiers  of  lands,  tenements,  and  hereditaments  before 
the  passing  of  the  said  Act  parcel  of  the  possessions  belonging  to  the 
eaid  monastery  or  abbey,  duly  held  in  pursuance  of  the  said  Act,  divers 
rates  and  assessments  for  the  purposes  of  the  said  Act  by  the  said 
owners,  proprietors,  lessees,  and  occupiers,  were  duly  made  in  respect 
amongst  others  of  the  said  lands,  tenements,  and  hereditaments  whereof 
the  plaintiflf  was  owner,  proprietor,  and  occupier  as  aforesaid :  that  the 
plaintiff  was  duly  rated  in  and  by  divers  rates  and  assessments  duly 
made  for  the  purposes  of  the  said  Act,  in  divers  large  sums  of  money 
amounting  in  the  whole,  to  wit,  to  85Z.  4«.  4d!.,  in  respect  of  the  lands, 
tenements,  and  hereditaments  of  which  he  was  such  owner,  proprietor, 
and  occupier  as  aforesaid :  that  tables  of  the  said  rates  ^nd  assessments 
were  duly  made  and  signed  as  required  by  the  said  Act,  and  all  things 
were  done  and  happened,  and  existed  to  make  the  said  rates  and  assess- 
ments valid  in  law,  and  the  plaintiff  became  and  was  liable  to  the  pay- 
ment of  the  said  rates :  that,  the  plaintiff  having  neglected  and  refused 
to  pay  the  same  for  the  space  of  fourteen  days  after  the  same  became 
due  and  demand  thereof  made  by  notice,  as  required  by  the  said  Act, 
under  the  hand  of  the  collector,  and  the  same  remaining  due  and  unpaid, 
and  the  plaintiff  having  been  duly  summoned  by  one  of  Her  Majesty's 
justices  of  the  peace  for  the  county  of  Essex  to  appear  before  him  at  a 
time  and  place  mentioned  in  such  summons,  and  to  show  cause  for  such 
neglect  and  refusal,  and  proof  of  the  said  demand,  neglect,  and  refusal 
upon  oath  being  made  before  the  said  justice,  and  the  plaintiff  not  hav- 
*4Q41  ^"S  shown  any  suflScient  cause  for  such  neglect  and  refusal,  *or 
-^  for  the  non-payment  of  the  said  moneys  so  rated  and  assessed, 
and  the  said  moneys  still  remaining  due,  in  arrear,  and  unpaid,  the  said 
justice  issued  his  warrant  under  his  hand  and  seal,  pursuant  to  the  said 
Act,  directed  to  the  collector  of  the  Stratford  Langthorne  abbey  land 
rates,  and  to  all  constables  and  other  peace  officers  of  the  same  county 
of  Essex;  and  thereby,  in  Her  Majesty's  name,  i^illcd  and  required 
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them,  or  any  of  them,  forthwith  to  levy  the  said  several  sums  of  money 
due  from  the  plaintiff,  and  thereunder  or  thereafter  respectively  set  at 
and  opposite  his  name,  and  also,  in  pursuance  of  the  statute  in  that 
case  made  and  provided,  the  further  sum  of  10?.  10».  for  the  costs 
incurred  therein,  incident  thereto,  and  in  ohtaining  the  warrant,  by  dis- 
tress and  sale  of  his  goods  and  chattels  (such  goods  and  chattels  being 
kept  for  the  space  of  three  days  before  the  same  were  sold),  rendering 
to  the  plaintiff  the  surplus,  if  any,  the  reasonable  charges  of  such  dis- 
tress and  sale  and  keeping  being  first  deducted:  Averment,  that  .all 
things  as  required  by  the  said  Act  and  by  law  were  done  and  happened 
and  existed  to  authorize  and  empower  the  said  justice  to  issue  the  said 
warrant,  and  to  make  the  same  a  good  and  valid  warrant  and  enforce- 
able against  the  goods  and  chattels  of  the  plaintiff  for  the  said  moneys 
in  which  he  was  so  rated  and  assessed  as  aforesaid,  and  to  be  executed 
as  thereinafter  mentioned :  that  the  said  warrant  was  afterwards  deli- 
vered to  the  defendant  Shipston,  then  and  still  being  collector  of  the 
said  rates  and  assessments  so  made  as  aforesaid,  and  being  the  said  rates 
in  the  said  warrant  described  as  the  Stratford  Langthorne  abbey  land 
rates,  to  be  executed  in  due  form  of  law :  that,  in  execution,  and  under 
and  by  virtue  of  and  in  obedience  to  the  said  warrant,  and  whilst  the 
same  was  in  force,  ha  entered  the  said  dwelling-house  of  the  plaintiff, 
the  outer  door  *thereof  being  open,  and  took  and  seized  the  said  r^^oc 
goods  of  the  plaintiff  then  in  the  said  house,  and  executed  the  ^ 
said  warrant,  and  levied  the  said  moneys  so  thereby  directed  to  be  levied 
as  aforesaid,  as  he  lawfully  might,  which  were  the  acts  in  the  declara 
tion  complained  of.     Issue. 

The  sections  of  the  Abbey  Lands  Act,  7  4;  8  G.  4,  c.  cviii.,  upon 
which  the  case  principally  turned,  were,  the  13th,  15th,  16th,  36th,  42d^ 
and  48th. 

The  13th  section  enacts  "that  it  shall  and  maybe  lawful  for  the 
owners,  proprietors,  lessees,  and  occupiers  of  the  lands,  tenements,  and 
hereditaments  aforesaid,  from  time  to  time,  at  any  general  or  speciat 
general  meeting  to  be  held  under  this  Act,  to  make  any  rate  or  assess- 
ment for  the  purposes  of  this  Act,  in  respect  of  such  lands,  tenements,, 
or  hereditaments,  by  a  pound-rate  upon  all  such  owners,  proprietors,, 
lessees,  or  occupiers,  according  to  the  rents  or  values  of  the  respectivfj 
lands,  tenements,  or  hereditaments,  and  according  to  the  several  interests 
of  the  owners,  proprietors,  lessees,  and  occupiers  thereof  respectively, 
and  to  apportion  such  rates  according  to  such  several  interests,  and  to- 
moderate  or  regulate  such  rates  with  respect  to  any  houses,  new  buildings^ 
or  improvements,  in  such  manner  as  shall  be  agreed  on  by  the  major 
part  of  the  persons  present  at  any  such  quarterly  or  special  general 
meeting ;  and  a  table  of  such  rates  and  assessments,  being  from  time  to 
time  made  and  signed  by  the  persons,  or  the  major  part  of  them,  present 
at  any  such  meeting,  shall  be  good  and  binding  upon  all  such  owners, 
proprietors,  lessees,  and  occupiers  respectively,  and  upon  all  other  per- 
sons concerned." 

The  15th  section  enacts,  "  that,  if  any  owner,  proprietor,  lessee,  or 
occupier  of  any  messuage,  land,  tenements,  or  hereditaments  upon  or  in 
respect  of  which  any  rate  or  assessment,  or  any  arrears  of  rates  or 
^assessments  heretofore  made,  or  which  shall  be  charged  or  im-  r+^gg 
posed  by  virtue  of  this  Act,  shall  neglect  or  refuse  to  pay  the  ^ 
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rates  and  sums  of  money  which  shall  have  been  or  shall  hereafter  be  so 
rated  or  assessed  as  aforesaid,  for  the  space  of  fourteen  days  after  tho 
same  shall  be  due,  and  demand  thereof  made  by  notice  in  writing  or  ia 
print,  under  the  hand  of  the  collector  of  the  said  rates,  to  be  delivered 
to  such  tenant  or  occupier,  or  left  at  his  or  her  dwelling-house  or  usaal 
place  of  abode  in  case  such  occupier  reside  within  the  limits  of  this  Act, 
or  otherwise  left  upon  the  premises  in  respect  of  which  such  rate  or 
assessment  shall  be  made,  then,  upon  proof  thereof  upon  oath  before 
any  justice  of  the  peace  for  the  said  county  of  Essex  (which  oath  such 
justice  is  hereby  empowered  and  required  to  administer),  the  same  shall 
and  may  be  levied  and  recovered  by  distress  and  sale  of  the  goods  and 
chattels  of  every  person  so  making  default,  by  warrant  under  the  hand 
and  seal  of  such  justice,  such  defaulter  having  been  first  duly  summoned 
by  such  justice  to  appear  before  him  at  a  time  and  place  to  be  mentioned 
in  such  summons,  and  to  show  cause  for  such  neglect  or  refusal ;  and 
the  overplus  (if  any)  to  be  raised  by  such  distress  or  sale  shall  be  returned* 
upon  demand,  to  the  owner  of  such  goods  and  chattels,  after  deducting 
all  Teasonable  costs  and  charges  previous  to  and  attending  such  distress 
and  sale,  such  costs  and  charges  to  be  ascertained  and  directed  by  the 
said  justice ;  and,  in  default  of  such  distress,  it  shall  be  lawful  for  such 
justice  to  commit  such  person  to  any  house  of  correction  for  the  county 
or  place  within  which  such  offence  shall  be  committed,  there  to  remain 
without  bail  or  mainprise  for  any  time  not  exceeding  three  calendar 
months,  unless  payment  shall  be  sooner  made  of  such  sum  or  sums  of 
*4Q71  ™^^^7  ^^  ^hnW  have  been  found  to  be  due  and  in  *arrear  upon 
-^  all  or  any  such  assessment  or  assessments  as  aforesaid,  together 
with  all  costs,  charges,  and  expenses  attending  the  recovery  thereof, 
such  costs,  charges,  and  expenses  to  be  ascertained  and  directed  by  the 
said  justice." 

The  16th  section  enacts  '^  that  every  warrant  of  distress  for  the  non- 
payment of  any  rates  or  assessments  to  be  made  under  the  Act  shall  be 
in  tho  words  or  to  the  eflFect  following : — '  County  of  Essex,  to  wit.  To 
the  collector  or  collectors  of  [describing  the  place],  and  to  all  constables 
and  other  peace  officers  of  the  same  county.     Whereas,'  &c.,  &c." 

The  36th  section  enacts  "  that  whenever,  upon  any  appeal  against  any 
/ate  or  assessment  under  this  Act,  the  person  or  persons  appealing  shall 
claim  to  be  exempt  from  such  rate  or  assessment  by  reason  that  the 
lands,  tenements,  or  hereditaments  in  respect  of  which  such  rate  or 
assessment  shall  be  made  are  not  part  and  parcel  of  the  lands,  tenements, 
and  hereditaments,  or  built  upon  land  part  and  parcel  of  the  lands, 
tenements,  and  hereditaments  heretofore  part  and  parcel  of  the  posses- 
sions belonging  to  the  said  monastery  or  abbey  of  Stratford  Langthorne, 
or  for  any  other  cause  or  reason,  and  which  lands,  tenements,  or  heredi- 
taments, or  the  land  or  site  of  which  said  tenements  or  hereditaments, 
shall  or  may  have  been  rated  under  the  provisions  of  any  existing  or 
former  Act  of  Parliament,  and  such  rates  have  been  paid,  the  whole 
proof  of  the  exemption  claimed  and  allegation  made  by  the  person  or 
persons  so  appealing  shall  lie  with  and  be  upon  such  person  and  persons 
so  appealing ;  and  such  person  or  persons,  and  the  clerk  or  secretary 
of  such  owners,  proprietors,  lessees,  and  occupiers  respectively,  shall, 
and  they  are  hereby  directed  and  required,  on  all  such  appeals,  and  in 
all  suits,  actions,  and  other  proceedings  whatsoever  under  this  Act,  to 
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prodace  and  show  forth  to  the  Court  and  jury  or  other  persons  before 
whom  ^any  such  appeal,  suit,  action,  or  other  proceeding  shall  r^Aqo 
be  heard,  all  maps,  deeds,  &c.,  relating  thereto,"  &c.  ^ 

The  42d  section  enacts,  ^^  that,  on  any  appeal  from  any  rate  or  assess- 
ment to  be  made  for  the  purposes  of  this  Act,  the  justices  of  the  sessions 
where  such  appeal  shall  be  heard  shall  and  may  amend  the  same  in  such 
manner  as  may  be  necessary  for  giving  relief,  without  quashing  or  alter- 
ing such  rates  or  assessments  with  respect  to  the  other  persons  mentioned 
io  the  same." 

And  the  48tfa  section  enacts,  "  that  no  action,  suit,  or  information 
shall  be  brought  or  commenced  against  any  person  or  persons  for  any 
matter  or  thing  by  him  or  them  done  under  colour  of  or  by  the  supposed 
authority  of  this  Act,  unless  fourteen  days'  notice  to  the  defendant  or 
defendants  shall  have  been  given,  or  after  sufficient  satisfaction  or  tender 
thereof  shall  have  been  made  to  the  party  or  parties  aggrieved,  or  i^ter 
three  calendar  months  after  the  fact  committed ;  and  every  such  action, 
salt,  or  information  shall  be  brought  in  the  county  or  place  in  which  the 
cause  of  complaint  shall  have  arisen,  and  not  elsewhere ;  and  the  de- 
fendant or  defendants  in  any  such  action,  suit,  or  information  may  plead 
specially,  or  the  general  issue,  and  give  this  Act  and  the  special  matter 
in  evidence  at  any  trial  to  be  had  thereupon,  and  that  the  same  was 
done  in  pursuance  and  by  the  authority  of  this  Act ;  and,  if  the  same 
shall  appear  to  have  been  so  done,  or  if  any  such  action,  suit,  or  infor- 
mation shall  be  brought  before  such  fourteen  days'  notice  shall  have 
been  given  as  aforesaid,  or  after  sufficient  satisfaction  made  or  tendered 
as  aforesaid,  or  after  the  time  limited  for  bringing  the  same  as  aforesaid, 
or  shall  be  brought  in  any  other  county,  city,  or  place  than  as  aforesaid, 
then  and  in  every  such  case  the  jury  shall  find  for  the  defendant  or 
defendants ;  and,  if  upon  any  verdict  for  the  defendant  in  any  action 
or  suit,  and  upon  such  "^verdict,  or  if  the  plaintiff  or  plaintiffs  r«4QQ 
shall  be  nonsuited,  or  shall  discontinue  his,  her,  or  their  action  ^ 
or  suit  after  the  defendant  or  defendants  shall  have  appeared,  or  if  upon 
demurrer  judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the 
defendant  and  defendants  shall  and  may  recover  treble  costs,  and  have 
the  like  remedy  for  the  same  as  any  defendant  or  defendants  hath  or 
have  for  costs  of  suit  in  other  cases  by  law." 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  last  Spring  Assizes  for 
Kent.  It  appeared  that  the  plaintiff  had  been  rated  as  the  owner  of 
abbey  lands  part  of  the  possessions  of  the  Abbey  of  Stratford  Lang- 
thorne,  in  the  county  of  Essex,  under  the  Abbey  Lands  Act,  7  &  8  G. 
4,  c.  cviii. ;  and  that  the  defendant  Davis,  a  magistrate  of  the  county, 
Qpon  the  application  of  Shipston,  the  collector,  issued  a  distress-warrant 
against  him  to  enforce  the  rate. 

The  jury  having  found  that  the  lands  in  respect  of  which  the  distress 
was  taken  were  not  abbey  lands,  a  verdict  was  entered  for  the  plaintiff, " 
damages  47/.  9«.  4(2.,  leave  being  reserved  to  the  defendants  to  move  to 
set  it  aside  and  to  enter  a  verdict  for  them  if  the  Court  should  be  of 
opinion  that  they  were  within  the  protection  of  the  statutes  referred  to. 

Bovittj  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 
— As  to  the  defendant  Davis,  he  submitted  that  he  was  protected  by 
the  11  k  12  Vict.  c.  44,  the  plaintiff  having  been  rated  under  the  Local 
Act  (7  &  8  G.  4,  c.  cviii.)  as  an  occupier  of  abbey  lands^  and  not  having 
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chosen  to  avail  himself  of  the  power  of  appeal  given  by  the  Local  Act: 
and,  as  to  the  defendant  Shipston,  that  he  was  bound  to  execute  the 
warrant  addressed  to  him,  and  therefore  within  the  protection  of  the  24 
^cAAT  Gr.  2,  c.  44,  B.  6;  and  he  referred  to  Nutting  v.  *  Jackson,  Bull. 
^^^J  N.  P.  24  (cited  7  T.  R.  271,  276),  and  Harper  v.  Oarr,  7  T.  R, 
270,  where  overseers  distraining  for  a  poor-rate  under  a  warrant  of  ma- 
gistrates were  held  to  be  protected  by  the  last-mentioned  statute. 

Lushy  Q.  C,  and  J>  C.  Matthew^  on  a  former  day  in  this  term,  showed 
cause. — The  jury  here  have  found  that  the  plaintiff  was  not  an  owner 
or  occupier  of  abbey  lands,  and  therefore  he  was  not  liable  to  be  assessed 
at  all  under  the  Local  Act,  and  the  magistrate  had  no  jurisdiction  to 
grant  the  warrant.  The  magistrate's  duty  under  the  Local  Act  wss 
the  same  as  under  the  43  Eliz.  c.  2,  in  the  case  of  a  poor-rate,  viz.  to 
summon  the  party  and  hear  what  he  had  to  say  in  his  defence :  Harper 
V.  Garr,  7  T.  R.  270.  At  common  law,  the  magistrate  was  clearly  re- 
sponsible for  issuing  a  warrant  for  a  poor-rate  for  which  the  party  was 
not  liable,  having  no  land  in  the  parish  in  which  the  rate  was  made: 
Weaver  v.  Price,  8  B.  &  Ad.  409  (E.  0.  L.  R.  vol.  23).  That  case  is 
precisely  in  point,  unless  there  is  anything  in  Jervis's  Act,  11  ft  12 
Vict.  c.  44,  to  protect  the  magistrate ;  for,  the  Local  Act  gives  him  a 
special  jurisdiction  to  enforce  an  assessment  against  the  owners  of  abbej 
lands  only.  That  Act,  however,  only  relieves  the  magistrate  as  to  war- 
rants to  enforce  poor-rates,  leaving  him  as  to  other  matters  as  before. 
The  1st  section  recites  that  "  it  is  expedient  to  protect  justices  of  the 
peace  in  the  execution  of  their  duty ;''  and  then  it  enacts  "that  every 
action  hereafter  to  be  brought  against  any  justice  of  the  peace  for  any 
act  done  by  him  in  the  execution  of  his  duty  as  such  justice,  with  re- 
spect to  any  matter  within  his  jurisdiction  as  such  justice,  shall  be  an 
action  on  the  case  as  for  a  tort ;  and  in  the  declaration  it  shall  be  ex- 
^^011  pi*6ssly  alleged  that  such  act  was  done  maliciously,  and  without 
^  ^reasonable  and  probable  cause ;  and  if  at  the  trial  of  any  such 
action,  upon  the  general  issue  being  pleaded,  the  plaintiff  shall  fail  to 
prove  such  allegation,  he  shall  be  nonsuit,  or  a  verdict  shall  be  given  for 
the  defendant."  The  2d  section  enacts,  "  that,  for  any  act  done  by  a 
justice  of  the  peace  in  a  matter  of  which  by  law  he  has  not  jurisdiction, 
or  in  which  he  shall  have  exceeded  his  jurisdiction^  any  person  injured 
thereby  or  by  any  act  done  under  any  conviction  or  order  made  or  war- 
rant issued  by  such  justice  in  any  such  matter,  may  maintain  an  actioa 
against  such  justice  in  the  same  form  and  in  the  same  case  as  he  might 
have  done  before  the  passing  of  this  Act,  without  making  any  allegation 
in  his  declaration  that  the  act  complained  of  was  done  maliciously  and 
without  reasonable  or  probable  cause :  Provided,  nevertheless,  that  bo 
such  action  shall  be  brought  for  anything  done  under  such  conviction 
or  order  until  after  such  conviction  shall  have  been  quashed  either  upon 
appeal  or  upon  application  to  Her  Majesty's  Court  of  Queen's  Bench ;  nor 
shall  any  such  action  be  brought  for  anything  done  under  such  warrant 
which  shall  have  been  issued  by  such  justice  to  procure  the  appearance  of 
such  party,  and  which  shall  have  been  followed  by  a  conviction  or  order  in 
the  same  matter,  until  after  such  conviction  or  order  shall  have  been  so 
quashed  as  aforesaid  ;  or,  if  such  ,last-mentioncd  warrant  shall  not  have 
been  followed  by  any  such  conviction  or  order,  or  if  it  be  a  warrant 
upon  an  information  for  an  alleged  indictable  offence,  nevertheless,  if  & 
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gammons  were  issued  previously  to  such  warrant,  and  such  summons 
vere  served  upon  such  person,  either  personally  or  by  leaving  the  same 
for  him  with  some  person  at  his  last  or  most  usual  place  of  abode,  and 
he  did  not  appear  according  to  the  exigency  of  such  summons,  in  such 
case  no  such  action  shall  be  maintained  against  such  justice  for  anything 
*done  under  such  warrant."  If  this  section  had  already  pro-  r«;:Ao 
tected  the  magistrate,  the  4th  section  would  have  been  wholly  ^ 
unnecessary.  It  enacts,  ''that,  where  any  poor-rate  shall  be  made, 
allowed,  and  published,  and  a  warrant  of  distress  shall  issue  against  any 
person  named  and  rated  therein,  no  action  shall  be  brought  against  the 
justice  or  justices  who  shall  have  granted  such  warrant,  by  reason  of 
any  irregularity  or  defect  in  the  said  rate,  or  by  reason  of  such  person 
not  being  liable  to  be  rated  therein."  It  then  goes  on  to  deal  with  ano- 
ther  class  of  cases, — "  and  that,  in  all  cases  where  a  discretionary  power 
shall  be  given  to  a  justice  of  the  peace  by  any  Act  or  Acts  of  Parlia- 
ment, no  action  shall  be  brought  against  such  justice  for  or  by  reason 
of  the  manner  in  which  he  shall  have  exercised  his  discretion  in  the 
execution  of  any  such  power."  This  is  not  a  case  where  any  discretion  is 
giren  to  the  magistrate.  He  had  no  power  to  inquire.  The  5th  section 
assumes  that  the  magistrate  is  liable  where  he  issues  a  warrant  without 
authority.  It  begins  with  a  recital  that ''  it  would  conduce  to  the  advance- 
ment of  justice,  and  render  more  effective  and  certain  the  performance 
of  the  duties  of  the  justices,  and  give  them  protection  in  the  performance 
of  the  same,  if  some  simple  means,  not  attended  with  much  expense, 
were  devised  by  which  the  legality  of  any  act  to  be  done  by  such  justices 
might  be  considered  and  adjudged  by  a  Court  of  competent  jurisdiction, 
and  such  justice  enabled  and  directed  to  perform  it  without  risk  of  any 
action  or  other  proceeding  being  brought  or  had  against  him :"  and  then 
it  proceeds  to  enact,  ''  that,  in  all  cases  where  a  justice  or  justices  of  the 
peace  shall  refuse  to  do  any  act  relating  to  the  duties  of  his  or  their  office 
as  each  justice  or  justices,  it  shall  be  lawful  for  the  party  requiring  such 
act  to  be  done  to  apply  to  Her  Majesty*s  Court  of  Queen's  Bench,  upon 
*an  affidavit  of  the  facts,  for  a  rule  calling  upon  such  justice  or  r^ccAQ 
justices,  and  also  the  party  to  be  affected  by  such  act,  to  show  ^ 
cause  why  such  act  should  not  be  done ;  and  if,  after  due  service  of 
such  rule,  good  cause  shall  not  be  shown  against  it,  the  said  Court  may 
make  the  same  absolute,  with  or  without  or  upon  payment  of  costs,  as  to 
them  shall  seem  meet;  and  the  said  justice  or  justices,  upon  being 
served  with  such  rule  absolute,  shall  obey  the  same,  and  shall  do  the 
act  required:  and  no  action  or  proceeding  whatsoever  shall  be  com- 
menced or  prosecuted  against  such  justice  or  justices  for  having  obeyed 
such  rule  and  done  such  act  so  thereby  required  as  aforesaid."  [Wil- 
liams, J.— In  Fawcett  v.  Fowlis,  7  B.  &  C.  394  (E.  C.  L.  R.  vol.  14),  1 
M.  &  R.  102  (E.  C.  L.  R.  vol.  17),  in  trespass  against  two  magistrates  for 
breaking  and  entering  the  plaintiff's  close  in  the  parish  of  A.,  and  seizing 
his  sheep,  it  appeared  that  the  defendants,  upon  the  complaint  of  the 
surveyor  of  the  highways  appointed  for  the  whole  parish,  convicted  the 
plaintiff  of  neglecting  to  do  statute  duty,  and  issued  a  warrant  to  levy 
the  penalty,  under  which  the  act  complained  of  was  done :  and  it  was 
held,  that  the  conviction,  being  good  upon  the  face  of  it,  was  a  sufficient 
defence,  and  that  the  plaintiff  could  not  in  that  action  try  the  question 
whether  the  land  which  he  occupied  was  exempt  from  the  burthen  of 
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repairing  the  roads  in  other  parts  of  the  parish.]  Lord  Tenterden  there 
takes  the  distinction.  He  says :  ^^  For  some  time  I  was  disposed  to 
think  this  case  analogous  to  some  that  have  arisen  on  the  poor-laws,  in 
which  it  has  heen  held,  that,  if  a  person  not  an  occupier  or  resident 
within  a  given  parish  be  there  rated  to  the  relief  of  the  poor,  and  his 
goods  are  distrained  for  the  rate,  he  may  maintain  an  action  against  the 

*^041   P**'^y  ^^y^'^S'W     ^^^  ^^  those  *ca3es,  there  wa^  an  entire  trant 
-^   of  jurisdiction.     Here,  the  justice  had  jurisdiction  to  hear  and 
decide  upon  the  complaint  of  the  surveyor,  and  the  present  plaintiff,  ai 
an  occupier  of  lands  within  the  parish,  was  primfi  facie  liable  to  the 
bunlen  imposed:'*  and  see  The  Queen  v.  Browne,  13  Q.  B.  654  (E.  C. 
L.  R.  vol.  66) ;  The  Queen  v.  Pilkington,  2  Ellis  i  B.  546  (E.  C.  L.  R. 
vol.   75).     In   the  present  case,   the  magistrate  had   no  jurisdiction. 
The  Local  Act  gives  him  none.    This  matter  was  discussed  since  Jervis's 
Act  in  the  Court  of  Exchequer  in  Newbould  v,  Coltman,  6  Exch.  189.t 
The  poor  law  commissioners  in  1837,  by  an  order,  directed  nine  parishes, 
townships,  and  places  to  be  formed  into  a  union  to  be  called  the  Pateley 
Bridge  Union,  for  the  administration  of  the  law  for  the  relief  of  the 
poor.     In  the  margin  of  the  order  were  enumerated  eleven  townships, 
— firj^t,  Bewerley, — secondly,  Dacre,  &c. ;  and  the  commissioners  ordered 
that  a  board  should  be  constituted,  according  to  the  provisions  of  the 
Poor  Law  Amendment  Act  (4  &  6  W.  4,  c.  76),  fourteen  to  be  the  num- 
ber of  guardians,  three  for  Bewerley,  two  for  Dacre,  ftc,  treating  them 
as  separate  townships.     They  then  directed  them  to  contribute  to  & 
common  fund  for  the  purpose  of  providing  a  workhouse,  4c.,  and  after- 
wards fixed  the  proportions  payable  by  each  township  or  place.    In 
1848,  the  chairman  and  guardians  of  the  union  made  an  order  on  the 
plairitifT  and  three  others,  as  overseers  of  the  parish  of  Dacre-cam- 
bewerley  (treating  the  two  as  one  township)  for  payment  of  500/.  by 
way  of  contribution  towards  the  relief  of  the  poor,  &c.     This  order 
having  been  disobeyed,  the  defendants,  who  were  magistrates,  issued 
their  summons  to  the  plaintiff  and  the  other  overseers,  as  overseers  of 
Dacre-cum-Bewerley,  and  afterwards  issued  a  warrant  of  distress,  under 
which  the  plaintiff's  goods  were  taken.     In  an  action  of  trespass  against 
^'O^l   ^^^  ^defendants  for  a  seizure  of  the  plaintiff's  goods  under  this 
'  J  warrant, — it  was  held, — first,  that  the  2  &  3  Vict.  c.  84,  s.  1, 
gave  to  the  magistrates  a  power  similar  to  that  exercised  by  them  in 
enforcing  a  legal  poor-rate;  but  that,  in  the  absence  of  a  legal  obliga- 
tion to  pay  the  contribution  by  the  party  whose  goods  had  been  seized, 
the    magistrates   had   acted   without  jurisdiction,    and    were   liable,— 
secondly,  that,  if  they  acted  under  such  circumstances,  they  were  liable 
in  an  action  of  trespass,  and  that  Jervis's  Act,  which  in  certain  cases 
makes  a  magistrate  liable  in  an  action  on  the  case  only,  did  not  appij* 
Here,  the  magistrate  acted  wholly  without  jurisdiction.     The  statnte 
does  not  give  him  any  power  to  determine  the  question.     He  has  a  par- 
ticular limited  jurisdiction  to  deal  with  abbey  lands  only :  and,  though 
an  appeal  is  given  against  the  assessment  of  the  abbey  landowners, 
none  is  given  against  the  decision  of  the  magistrate :  see  The  Church- 
wardens of  Birmingham  r.  Shaw,  10  Q.  B.  868,  881  (E.  C.  L.  R.  toI. 
59).     Where  an  Act  of  Parliament  empowers  certain  persons  to  deal 

(a)  See  Nichols  v.  Walker,  Cro.  Car.  324,  MUward  o.  CuSjn,  3  ^y.  BL  1331,  Lord  Ambent  t. 
Lord  Somert,  2  T.  R.  372. 
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with  their  own  property,  or  with  property  in  a  certain  place  or  district, 
or  defined  by  a  certain  description,  and  does  not  by  express  words  or  by 
necessary  implication  import  that  the  legislature  intended  to  affect  the 
rights  of  other  persons  in  other  property,  Courts  of  law  do  not  construe 
mere  general  words  in  the  Act  as  affecting  the  rights  of  strangers  as  to 
property  not  within  the  description  of  that  with  which  the  Act  expressly 
purports  to  deal :  Dawson  v.  Paver,  5  Hare  415. 

Then,  as  to  Shipston,  the  collector.  He  is  appointed  at  a  salary  by 
the  owners  of  abbey  lands  to  collect  the  rates :  but  he  is  not  an  officer 
in  the  sense  of  the  word  as  used  in  the  24  G.  2,  c.  44,  s.  6.  The  words 
are,  **no  action  shall  be  brought  against  any  constable,  head-borough, 
or  other  officer,  &c.,  for  anything  done  in  obedience  to  any  warrant,"  &c. 
"Other  officer"  there  must  *mean  ejusdem  generis  with  those  rte^f\Q 
before  mentioned,  viz.,  officers  having  some  public  duty  to  per-  ^ 
form,  not  persons  who  choose  to  accept  a  private  office  or  employment. 
[Byles,  J. — An  overseer  has  been  held  to  be  an  officer  within  that  pro- 
vision.] He  has  a  public  duty  to  perform :  he  is  bound  to  collect  the 
rates ;  and  he  is  only  protected  where  he  has  acted  strictly  in  obedience 
to  the  warrant :  Kay  v.  Grover,  7  Bingh.  812  (E.  C.  L.  R.  vol.  20),  3 
M.  k  P.  684.  [Williams,  J.— Did  not  the  magistrate  order  the  col- 
lector in  his  official  capacity  to  seize  ?]  No  doubt  he  did :  but  still  he 
is  a  volunteer ;  he  was  not  bound  to  take  upon  himself  the  office. 
[Byles,  J. — A  gaoler  is  a  public  officer :  but  he  may  resign.]  So  may 
a  policeman.  In  Jones  t;.  Yaughan,  5  East  445,  448,  Lawrence,  J., 
says :  '^  The  object  of  the  clause  in  question  was,  the  protection  of  those 
officers  who  are  charged  with  the  execution  of  magistrates*  warrants, 
who  before  that  time  were  subject  to  indictment  if  they  did  not  execute 
the  warrants  directed  to  them,  or  to  vexatious  actions  if  they  did."  In 
Harper  v.  Carr,  7  T.  R.  274,  Lord  Kenyon  refers  to  a  case  of  Wilkes 
V.  Lord  Halifax,  where  it  was  held  that  the  statute  did  not  extend  to  a 
king's  messenger. (a) 

Bovtll,  Q.  C.,  Garth  and  Murphy,  in  support  of  the  rule. — The  de- 
fendant Davis  clearly  had  authority  to  issue  this  warrant.  His  duty 
was  not  merely  ministerial :  he  was  bound  to  satisfy  himself,  as  under 
the  statute  of  Elizabeth,  that  the  rate  was  due :  per  Lawrence,  J.,  in 
Harper  r.  Carr,  7  T.  R.  276.  If  the  party  is  assessed,  and  refuses  to 
paj,  and  does  not  choose  to  avail  himself  of  his  powers  of  appeal,  there 
is  nothing  further  to  inquire  into.  The  36th  section  of  the  Local  Act 
contemplates  an  appeal  on  the  ground  that  the  ^premises  rated  r«c/)7 
are  not  abbey  lands.  [Williams,  J. — The  effect  of  s.  86  is,  only  »■ 
to  alter  the  course  of  evidence  where  there  has  been  a  payment  made.] 
The  fact  of  occupier  or  not,  is  not  to  be  raised  before  the  magistrate. 
In  Allen  v.  Sharp,  2  Exch.  852,t  it  was  held  that  an  assessment  under 
the  assessed  tax  acts  is  final  and  conclusive  unless  appealed  against  in 
the  manner  prescribed  by  the  43  G.  8,  c.  99,  s.  24 :  therefore,  where  a 
party  was  assessed  to  the  duty  imposed  on  **  horse-dealers,"  it  was  held 
that  the  decision  of  the  assessor  that  the  party  was  a  horse-dealer,  how- 
evei  erroneous,  could  not  be  questioned  in  an  action.  In  Newbould  t^. 
Coltman,  6  Exch.  I89,t  there  was  nobody  on  whom  the  assessment 
could  be  made :  there  was  no  power  of  appeal  there.  In  The  Luton 
Local  Board  of  Health,  app.,  Davis,  resp.,  29  Law  J.,  M.  G.  173,  a 
special  district  rate,  good  on  the  face  of  it,  was  duly  made  and  pub- 

(a)  See  EnUok  r.  CarringtOD,  2  WUson  275. 
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lished  tinder  the  Pablic  Health  Act,  1848  (11  &  12  Yiot.  c.  63) :  on  a 
summons  before  justices  to  enforce  payment  of  it,  it  was  objected  that 
it  was  made  for  the  purpose  of  paying  off  money  advanced  for  works 
which  were  not  ^^  permanent"  within  ss.  86  and  107,  for  which  alone  a 
special  district  rate  could  be  made,  and  that  the  rate  was  therefore  Toid : 
and  it  was  held  that  the  objection  was  ground  only  of  appeal  to  the 
Quarter  Sessions,  and  that,  the  rate  being  unappealed  against,  the 
justices  were  bound  to  issue  a  warrant  of  distress.  Crompton,  J.,  there 
says :  '^  As  soon  as  it  is  shown  that  the  objection  to  the  rate  was  sohject- 
matter  of  appeal,  there  is  an  end  of  the  case ;  for,  on  appeal,  the  same 
course  is  left  open  to  parties  aggrieved  as  in  the  case  of  poor-rates,  and 
the  same  power  is  given  to  the  Quarter  Sessions  to  amend.  It  was  said 
in  argument  that  the  local  board  had  no  jurisdiction  to  make  the  rate, 
if  the  work  was  not  of  a  permanent  nature.  Their  jurisdiction  was,  to 
utrQQ-]  determine  that  very  matter,  subject  to  being  reviewed  by  ^appeal 
^  -I  to  Quarter  Sessions.  The  rate,  therefore,  was  not  void,  and  the 
justices  had  jurisdiction,  and  were  bound  to  enforce  it.  It  is  true,  that, 
as  was  held  in  Milward  v.  GaflSn,  2  W.  Bl.  1330,  a  rate  is  void  which  is 
made  on  a  person  in  respect  of  land  not  in  his  occupation :  but  that  is 
the  exception  to  the  rule  that  a  rate,  good  on  the  face  of  it,  and  unap- 
pealed against,  cannot  be  resisted."  So,  here,  the  rate  having  been 
made,  and  no  appeal,  the  magistrate  could  not  decline  jurisdiction.  His 
jurisdiction  cannot  depend  upon  facts  which  are  not  brought  before  hinu 
The  words  ^^  exceeding  his  jurisdiction"  in  s.  2  of  the  11  &  12  Vict  c. 
4tl,  mean  doing  something  which  the  justice  could  by  no  possibility  have 
a  legal  right  to  do :  Ratt  v.  Parkinson,  20  Law  J.,  M.  C.  208.  In  The 
Queen  v.  Bradshaw,  29  Law  J.,  M.  C.  176,  it  was  held  by  the  Court  of 
Queen's  Bench,  that,  on  a  summons  before  justices  to  enforce  a  poor* 
rate,  as  soon  as  the  person  summoned  is  shown  to  be  in  the  visible  occa* 
pation  of  the  property  rated  within  the  parish,  the  justices  are  bound  to 
issue  a  warrant  of  distress,  and  cannot  go  into  the  question  of  whether 
or  not  the  occupation  is  beneficial,  which  is  matter  only  for  the  Quarter 
Sessions  on  appeal.  The  like  was  held  by  this  Court  in  The  Mersey 
Docks  V.  Cameron,  9  C.  B.  N.  S.  812  (E.  C.  L.  R.  vol.  99). 

Then,  as  to  the  defendant  Shipston, — the  warrant  was  directed  to 
him,  and  he  acted  in  pursuance  of  his  duty  in  seizing  under  it,  and  is 
clearly  within  the  protection  of  the  24  G.  2,  c.  44,  s.  6,  as  much  as  the 
overseer,  who  has  no'  duty  to  levy  the  poor-rate,  except  in  obedience  to 
the  magistrate's  warrant.  In  Harper  v,  Carr,  7  T.  R.  274,  Lord 
Kenyon  says:  "It  is  objected  that  the  statute  does  not  extend  to 
churchwardens  and  overseers,  but  is  confined  to  the  officers  of  the  peace: 
but,  if  that  be  the  meaning  of  the  statute,  all  mankind  have  been  acting 
^'OQl  ^"^^^  ^  mistake  ever  since  *it  passed ;  for^  it  has  always  beea 
-I  extended  to  surveyors  of  the  highway."  And  Ashhurst,  J., 
says :  "  This  is  a  very  wise  provision  made  for  the  protection  of  ail  in- 
ferior officers  acting  under  the  warrant  of  a  justice  of  the  peace." 
[Erle,  0.  J.  —I  incline  to  think  that  the  collector  would  be  indictable 
for  refusing  to  execute  the  warrant.]  In  Wallace  v.  The  Treasurer  of 
the  West  India  Dock  Company,  5  East  115,  it  was  held  that  the  trea- 
surer of  the  West  India  Dock  Company  was  an  officer  within  the  pro 
tection  of  the  statute.  Cur»  adv,  vuk, 

£rlb^  C.  J.)  how  delivered  the  judgment  of  the  Court : — 
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In  this  case  the  plaintiff  had  been  rated  as  the  owner  of  abbey  land, 
and  the  defendant  Davis  issued  a  distress-warrant  to  compel  payment 
of  that  rate,  and  the  defendant  Shipston  levied  under  that  warrant ; 
and  the  jury  have  found  that  the  land  was  not  abbey  land,  and  so  the 
qaestion  is  raised  whether  the  defendant  Davis  is  protected  as  justice^ 
or  the  defendant  Shipston  as  an  officer  acting  in  execution  of  a  warrant. 

With  respect  to  the  case  of  the  justice, — the  7  &  8  6.  4,  c.  cviii.,  s.  13^ 
enables  the  owners  of  abbey  lands  to  make  a  rate  upon  the  owners  of 
abbey  lands;  and  s.  15  enacts,  that  if  any  owner  of  any  land  in  respect  of 
which  a  rate  has  been  imposed  by  virtue  of  the  Act  shall  refuse  to  pay, 
a  justice,  on  proof  of  demand,  may  summon,  and  in  due  course  issue  a 
distress-warrant.  If  these  were  all  the  material  facts,  it  would  be  clear 
that  the  justice  had  acted  without  jurisdiction,  and  would  be  liable  in 
trespass. 

The  ownership  of  abbey  lands  is  as  essential  to  give  jurisdiction  to 
make  the  rate  in  question,  as  occupation  of  lands  within  the  'parish  is  for 
a  poor-rate :  and  it  is  *clear  that  trespass  lay  before  the  11  &  12  r^r-i  (\ 
Vict.  c.  44,  s.  4,  for  levying  a  poor-rate,  where  the  complainant  *- 
had  no  lands  within  the  parish:  NichoIIs  v.  Walker,  Gro.  Gar.  394; 
Milward  v.  Caffin,  2  W.  Bl.  1330 ;  Newbould  v.  Coltman,  6  Exch.  lOS.f 
The  last  case  bears  a  strong  analogy  to  the  present.  There,  the  statute 
provided,  that,  '4n  every  case  in  which  a  contribution  from  overseers 
required  by  a  board  of  guardians  shall  be  in  arrear,  the  justices  may 
samtDOD  and  in  due  course  issue  a  warrant  if  they  shall  think  fit;"  and 
the  question  considered  was,  whether  the  jurisdiction  of  the  justices 
extended  to  inquire  into  the  validity  of  the  order  of  the  board  of  guar- 
dians and  of  the  appointment  of  the  overseers,  or  was  confined  to  enforc* 
iDg  payment  of  sums  assumed  to  be  legally  due :  and  the  decision  is, 
that  the  existence  of  a  legal  obligation  to  pay  the  sum  claimed  is  a 
neoessary  preliminary  condition  to  the  magistrates'  having  any  jurisdic- 
tion at  all ;  and  therefore  they  have  no  jurisdiction  to  decide  on  the 
validity  of  the  order ;  but,  if  the  order  is  legally  made,  and  the  party 
ia  in  arrear,  they  may  issue  a  warrant  or  not,  as  the  circumstances  shall 
in  their  discretion  seem  to  require. 

This  reasoning  is  directly  applicable  to  the  15th  section  above  recited 
relating  to  rates  on  abbey  lands,  under  which  the  justice  is  directed  to 
begin  by  inquiring  whether  the  rated  owner  has  refused  to  pay,  not 
irhetber  the  rate  is  valid.  This  case  answers  many  of  the  arguments 
relied  on  for  the  defendant  here.  If  the  question  is  not  within  the 
jurisdiction  of  the  magistrate,  his  adjudication  thereon  is  not  conclusive 
for  him  in  an  action.  If  be  has  a  discretion  to  grant  or  refuse  a 
distress-warrant,  ho  may  consider  whether  there  is  reasonable  ground  to 
doubt  the  validity  of  the  rate ;  and,  if  he  does  so  doubt,  he  may  exercise 
his  discretion  in  refusing  a  distress-warrant,  *and  then  the  parties  p^r  ^  ^ 
may  proceed  by  rule,  or  by  indemnity  to  the  justice,  if  they  wish  *- 
to  try  the  validity  of  the  rate,  at  the  usual  risk  of  costs :  but,  if  the 
justice  refuses  to  issue  a  distress-warrant  because  he  doubts  the  validity 
of  the  rate,  be  does  not  therefore  adjudicate  thereon  as  on  a  matter 
vithin  his  jurisdiction  for  adjudication. 

That  decision  further  affirms,  that  in  the  case  of  a  warrant  so  issued 
without  jurisdiction,  the  justice  is  not  within  the  operation  of  the  11  & 
12  Vict.  c.  44,  s  1,  relating  to  actions  on  the  case,  but  is  within  s.  2, 
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relating  to  actions  of  trespass  for  acting  where  there  is  no  jorisdiction, 
and  is  not  within  s.  4,  relating  to  poor-rates  and  the  exercise  of  discre- 
tionary powers. 

The  distinction  between  Newbould  v.  Goltman  and  the  present  case, 
if  any,  arises  from  the  S6th  section  of  the  7  &  8  G.  4,  enacting  that, 
if  the  appellant  in  any  appeal  against  a  rate  shall  claim  to  be  exempt 
because  the  lands  are  not  abbey  lands,  and  he  shall  have  paid  a  former 
rate,  the  burden  of  proof  of  the  exemption  shall  be  borne  by  him ;  fol- 
lowed by  the  42d,  making  the  decision  of  the  Quarter  Sessions  upon 
appeal  final  and  conclusive.  It  was  contended  that  the  Court  of 
appeal  had  by  this  section  jurisdiction  to  try  the  claim  of  exemption  on 
the  ground  that  the  lands  are  not  abbey  lands ;  and,  if  so,  that  it  was  a 
legal  consequence  that  the  tribunal  appealed  from  should  be  considered 
to  have  by  implication  the  same  jurisdiction.  But  we  do  not  collect 
that  intention  from  the  language  of  the  section.  It  is  not  probable  that 
the  legislature  would  subject  all  lands  to  a  liability  to  be  rated  by  the 
owners  of  abbey  lands,  having  an  interest  to  make  the  contributors  as 
numerous  as  possible,  and  preclude  the  owners  from  the  ordinarr 
recourse  to  the  general  law.  It  may  be  that  a  party  electing  to  appeal 
^c^oi  ™*y  ^®  bound  finally,  and  still  if  he  elects  to  try  the  *que8tion 
J  by  action  he  may  do  so.  The  eflfect  of  appealing  is  not  now  for 
us  to  decide :  and  we  are  clear  that  the  language  of  the  15th  section, 
creating  the  jurisdiction  in  the  justice  to  issue  the  warrant,  does  not 
express  any  intention  to  give  him  jurisdiction  to  try  the  validity  of  the 
rate :  and  we  therefore  think  that  the  plaintiff*  had  a  right  to  try  the 
validity  of  the  rate  by  an  action  of  trespass. 

It  was  said  that  he  might  try  the  right  by  an  action  for  money  had 
and  received.  It  suffices  to  say  in  answer,  that  we  see  many  difficulties 
in  so  raising  the  question. 

It  was  further  contended,  that,  as  the  plaintiff*  might  have  tried  this 
question  upon  appeal,  he  was  therefore  bound  to  appeal,  and  could  not 
bring  an  action  for  a  matter  which  was  ground  of  appeal :  and  the  case 
of  The  Churchwardens  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L 
B.  vol.  59),  was  cited.  But,  in  the  judgment  in  that  case,  the  distin^ 
tion  is  clearly  taken  between  cases  on  the  one  hand  where  there  is 
jurisdiction  to  make  the  rate,  and  the  party  has  a  ground  of  appeal 
against  a  rate  made  with  jurisdiction,  and  cases  on  the  other  hand  where 
there  was  no  jurisdiction  to  make  the  rate,  and  so  no  jurisdiction  to 
issue  the  distress-warrant;  and  it  is  laid  down,  that,  if  in  the  first 
instance  the  Court  has  gone  beyond  its  jurisdiction,  the  act  is  void. 
The  party  grieved  may,  if  he  pleases,  appeal,  because  excess  of  jurisdic- 
tion is  as  much  a  ground  of  appeal  as  a  merely  erroneous  decision;  and, 
if  the  Court  of  appeal  erroneously  confirms  the  act  of  the  Court  below, 
it  may  be  that  the  party  appealing  cannot  object  to  the  want  of  juris- 
diction, in  any  collateral  proceeding.  His  own  act  may  estop  him  per- 
sonally. But  he  is  not  bound  to  appeal :  he  is  at  liberty  to  treat  the 
act  as  void." 

This  reasoning,  we  thing,  applies  to  the  case  before  us,  and  answers 
the  objection  that  the  plaintiff  was  bound  to  appeal.  Our  judgment 
*^131  ^^^''^^^^^  ^^>  ^^^  ^^^  ^plaintiff  is  entitled  to  keep  his  verdict 
-*  against  the  defendant  Davis. 

With  respect  to  the  defendant  Shipston,  we  think  he  is  protected  If 
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the  24  G.  2,  c.  44,  a.  6,  enacting  that  no  action  shoald  be  brought 
agaJDBt  any  constable,  headbovough,  or  other  officer^  for  anything  done 
in  obedience  to  a  warrant,  without  compliance  with  certain  provisions 
which  need  not  be  specified.  The  question  being  whether  Shipston  was 
an  **  officer"  within  the  meaning  of  this  section,  the  plaintiff  contended 
that  be  was  the  private  agent  of  the  owners  of  abbey  lands,  collecting 
money  for  them  in  their  private  capacity,  and  not  entitled  to  the  protec- 
tion due  to  officers  of  the  law  acting  in  execution  of  the  law.  But,  as 
the  statute  requires  the  warrant  to  be  directed  to  the  collector,  and 
requires  the  collector  to  execute  the  same,  he  comes  within  the  principle 
of  the  protection  created  by  the  statute.  He  is  acting  in  execution  of 
the  law.  He  is  bound  to  obey  the  command  in  the  warrant;  and, 
although  he  may  resign  his  office,  and  avoid  receiving  a  warrant,  he  is 
not  the  less  acting  under  legal  compulsion  if  he  is  an  officer  and  receives 
the  warrant.  We  consider  that  the  decisions  extending  the  protection  to 
cfaorchwardens  and  overseers  executing  a  warrant  of  distress  for  a  poor- 
rate,  according  to  Nutting  v.  Jackson,  Bull.  N.  P.  24,  and  Harper  r. 
Carr,  7  T.  B.  270,  authorize  us  to  hold  that  the  collector  executing  the 
warrant  of  distress  in  this  case  is  protected. 

The  result  is,  that  the  rule  is  made  absolute  as  to  the  defendant 
Shipston,  and  discharged  as  to  the  defendant  Davis. 

Rule  accordingly. 
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U  tn  aeiion  for  falao  impriflonment  aad  malicioas  prosecution^  the  plaintiff  haying  recovered 
leti  damages  than  5/.,  the  Judge  certified,  under  the  23  k  24  Vict  c.  126,  8.  34,  as  follows  :— 
''I  certify  that  this  action  was  not  really  brought  to  try  a  right  besides  the  mere  right  to 
reeoTer  damages,  that  the  trespass  was  not  malicious"  (omitting  "  wilful  and"),  '*  and  that 
the  action  was  not  fit  to  be  brought :" — Held,  that  the  certificate  was  suiBcient. 

This  was  an  action  for  false  imprisonment  and  malicious  prosecution 
tried  before  Erie,  G.  J.,  at  the  sittings  at  Westminster  after  last  term, 
when  a  verdict  was  found  for  the  plaintiff  with  40«.  damages,  and  his 
Lordship  certified  on  the  back  of  the  record,  as  follows : — 

'*I  certify  that  this  action  was  not  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages,  that  the  trespass  wan  not 
malicioutj  and  that  the  action  was  not  fit  to  be  brought." 

Thomaij  Serjt.,  now  moved  for  a  rule  calling  on  the  defendant  to  show 
cause  why  the  master  should  not  proceed  to  tax  the  plaintiff  his  costs, 
^  on  the  ground  that  the  certificate  was  inoperative  to  deprive  him  of  costs. 
The  provision  under  which  this  certificate  was  given,  is,  the  34th  section 
of  the  Common  Law  Proceduve  Act,  1860,  23  &  24  Vict.  c.  126,  which 
enacts,  that,  **  When  the  plaintiff  in  any  action  for  an  alleged  wrong,  in 
any  of  the  superior  Courts,  recovers  by  the  verdict  of  a  jury  less  than  52., 
he  shall  not  be  entitled  to  recover  or  obtain  from  the  defendant  any  costs 
whatever  in  respect  of  such  verdict,  whether  given  upon  any  issue  or 
issues  tried,  or  judgment  passed  by  default,  in  case  the  Judge  or  presiding 
officer  before  whom  such  verdict  is  obtained  shall  immediately  afterwards 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of 
ioqairy,  that  the  action  was  not  really  brought  to  try  a  right  besides  the 
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mere  right  to  recover  damages,  and  that  the  trespass  or  grievaoce  in 
respect  of  which  the  action  was  brought  was  not  wilful  and  malicious, 
^^^;.-.  and  that  the  action  was  not  fit  to  *be  brought."  Here,  the  cer- 
^  tificate  negatives  that  the  trespass  in  respect  of  which  the  action 
was  brought  was  maliciotM^  but  not  that  it  was  wilful,  [Willes,  J.— 
This  clause  was  framed  with  reference  to  the  2d  section  of  the  3  &  4 
Vict.  c.  24,  which,  to  entitle  the  plaintiff  to  costs  in  a  case  like  this 
required  a  certificate  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  trespass  or  grieraDce 
for  which  the  action  should  have  been  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought  was  wilful  and 
malicious.  Under  this  Act,  the  Judge  is  to  certify  that  the  action  vaa 
not  really  brought  to  try  a  right  besides  the  right  to  recover  damages, 
and  that  the  trespass  or  grievance  in  respect  of  which  the  action  wa.4 
brought  was  not  wilful  and  malicious,  &c.]  To  deprive  the  plaintiff  of 
costs,  the  three  things  must  concur,  viz.,  that  the  action  was  not  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages, — that  the 
trespass  or  grievance  in  respect  of  which  the  action  was  brought  was 
not  wilful  and  maliciouSy — and  that  the  action  was  not  fit  to  be 
brought. 

Erle,  C.  J. — I  think  the  certificate  in  this  case  is  sufficient  in  point 
of  form,  and  that  there  should  bo  no  rule.  The  34th  section  of  the  23 
&  24  Vict.  c.  126,  enacts  that  the  plaintiff  in  an  action  for  an  alleged 
wrong,  where  he  recovers  less  than  5{.  damages,  shall  not  recover  any 
costs,  in  case  the  Judge  shall  certify  that  the  action  was  not  really 
brought  to  try  a  right  besides  the  mere  right  to  recover  damages,  and 
that  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought 
was  not  wilful  and  malicious,  and  that  the  action  was  not  fit  to  be 
brought.  If  the  trespass  was  wilful  and  malicious,  the  plaintiff  is  to 
have  costs :  but,  if  it  is  not  both  wilful  and  malicious,  he  is  not  to 
^'IBI  *^^^^  costs.  I  think  a  certificate  that  the  trespass  was  not  ma- 
^  licious  is  sufficient  to  deprive  the  plaintiff  of  costs.  To  entitle 
the  plaintiff  to  costs,  it  must  be  both  wilful  and  malicious.  This  is  dear 
from  the  language  of  the  former  statute. 

Williams,  J. — I  am  of  the  same  opinion.  In  order  to  give  the  plain- 
tiff costs,  the  Judge  must  negative  that  the  trespass  in  respect  of  which 
the  action  is  brought  was  wilful  and  malicious.  If  the  action  has  not 
both  these  qualities,  the  plaintiff  is  not  to  have  costs. 

Willes,  J.,  concurred. 

Btles,  J. — I  am  of  the  same  opinion.  The  distinction  between  the 
8  &  4  Vict.  c.  24,  s.  2,  and  the  34th  section  of  the  23  &  24  Vict.  c.  126, 
is,  that,  under  the  former,  the  Judge,  in  order  to  give  the  plaintiff  costs, 
was  to  certify  affirmatively  that  the  action  was  really  brought  to  try  a 
right  besides  the  mere  right  to  recover  damages  for  the  trespass  or 
grievance  for  which  the  action  was  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought  was  wilful  and 
malicious ;  whereas,  under  the  later  Act,  he  is  to  certify  negatively^  to 
deprive  the  plaintiff  of  costs,  that  the  action  was  not  really  brought  to 
try  a  right  besides  the  mere  right  to  recover  damages,  and  that  the  tres- 
pass or  grievance  in  respect  of  which  the  action  was  brought  was  n^t 
wilful  and  malicious,  and  that  the  action  was  not  fit  to  be  brought  It 
is  enough,  therefore,  if  the  certificate  under  the  recent  Act  negatives 
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either  i^ilfulness  or  malice.  The  words  "  wilful  and  inali^jious"  may  be 
read  as  a  compottnd  adjective,  **  wilfully  malicious/'  It  is  not  neeea- 
sarj  to  negative  both  wilfulness  and  malice.  Rule  refused. 


*DE  PASS  and  Others  v.  BELL  and  Another.    May  31.  [*5JT 

M.,  io  March,  1859,  consigned  oaU  to  the  correspondents  of  Che  plaintiffs  at  Melhonme  for 
sale,  the  proceeds  to  he  remitted  to  the  plaintiffs,  and  against  this  consignment  Oie  plaintiffs 
accepted  in  favonr  of  M.  a  hill  at  four  months  for  600^,  it  being  agreed  that  the  plaintiffs 
fhonld  he  repaid  that  snm  out  of  the  proceeds  of  the  sale  of  the  oats, — any  deficiencj  to  be 
made  good  by  H.,  who  was  also  to  pay  interest  to  the  plaintiffs  on  the  600^.  from  the  timn 
the  bill  became  due  till  the  arrival  in  this  country  of  the  proceeds  of  the  oats.  In  June,  1S59, 
H.  became  bankrupt,  the  plaintiffs'  acceptance  remaining  in  his  hands  unnegotiated.  The 
assignees  of  M.  took  possession  of  the  bill,  and  paid  it  into  the  Bank:  of  England,  to  the 
credit  of  the  accountant  in  bankruptcy,  for  the  estate  of  M. ;  and  the  bill  was  presented  to 
the  plaintiffs'  bankers  at  maturity  (July,  1859),  and  paid  by  them,  tho  plaintiffs  being  in 
ignorance  of  the  fact  of  its  baying  remained  in  M.'s  hands  unnegotiated.  The  account  sales 
of  tho  shipment  were  received  from  Melbourne  in  March,  1860,  showing  that  M.'s  estate  had 
been  overpaid  to  the  extent  of  269/.  4«.  td. : — 

Held,  that  the  plaintiffs  were  not  under  the  circumstances  entitled  to  reoorer  back  that  money 
from  the  assignees. 

Tnis  was  an  action  brought  by  the  plaintiffs  against  the  defendants  to 
recover  2691.  4«.  6d, ;  and  the  following  case  was  stated  by  consent, 
umler  a  Judge's  order,  for  the  opinion  of  the  Court : — 

The  plaintiffs  are  merchants  trading  in  London  under  the  name  of 
De  Pass  k  Sons,  and  also  agents  for  a  firm  at  Melbourne,  in  Australia, 
trading  under  the  name  of  De  Pass,  Brothers,  &  Co. 

The  defendant  Bell  is  the  official  assignee,  and  the  defendant  Wood- 
house  the  creditors*  assignee,  of  the  estate  and  effects  of  John  Lockhart 
Morton,  who  was  adjudicated  a  bankrupt  in  June,  1859. 

In  the  early  part  of  March,  1859,  the  said  J.  L.  Morton,  with  whom 
the  plaintiffs  had  not  previously  had  any  acquaintance  or  business  trans- 
actions, arranged  with  the  plaintiffs  that  they  should  consign  for  him  a 
cargo  of  oats  to  the  said  De  Pass,  Brothers,  &  Co.,  at  Melbourne,  to  be  sold 
by  them,  and  the  proceeds  of  the  sale  to  be  remitted  to  the  plaintiffs,  and 
that  the  plaintiffs  should  accept  a  bill  for  6001.  at  four  months,  drawn  by 
him  upon  them  against  this  consignment.  The  plaintiffs  were  to  be 
repaid  the  amount  of  this  bill  out  of  the  proceeds  of  the  goods ;  the 
deficiency,  if  any,  to  be  made  good  by  Morton,  who  was  also  to  pay 
iaterest  to  the  plaintiffs  on  the  600?.  from  *the  time  the  bill  r#r-iQ 
became  due  till  the  arrival  in  this  country  of  the  proceeds  of  the  '- 
goods. 

In  pursuance  of  this  arrangement,  Morton,  on  the  17th  of  March, 
1859,  delivered  to  the  plaintiffs  the  shipping  documents  of  this  cargo  of 
cats,  invoiced  by  Morton  at  895Z.  15«.  8i.,  which  the  plaintiffs  dulj 
consigned  to  De  Pass,  Brothers,  &  Co.,  at  Melbourne,  and  insured  at  y 
premium  of  22?.  12«. 

On  the  same  17th  of  March,  the  plaintiffs  accepted  the  bill  for  600Z 
at  four  months,  drawn  upon  them  by  Morton,  and  payable  to  Morton 
or  order,  at  the  plaintiffs'  bankers,  Messrs.  Prescott,  Grote  &  Co.  t 

In  April,  1859,  the  said  John  Lockhart  Morton  also  consigned  through 
the  plaintiffs  a  cargo  of  deals  to  De  Pass,  Brothers,  k  Co.,  at  Melbourne, 
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value  447Z.  9s,  4d,  Against  this  consignment  he  drew  a  bill  upon 
the  plaintiffs  for  50/.  at  six  months'  date,  which  thej  declined  to  accept. 

In  June,  1859,  Morton  was  adjudicated  a  bankrupt. 

At  the  time  of  his  bankruptcy,  Morton  had  not  negotiated  the  plain- 
tiffs' acceptance  for  600Z.,  which  was  taken  possession  of  by  the  d^ 
fendants  as  his  assignees,  and  paid  by  them  into  the  Bank  of  England, 
to  the  credit  of  the  accountant  in  bankruptcy,  for  the  estate  of  the  said 
bankrupt.  The  bill,  when  due,  was  duly  presented  for  payment  at 
Messrs.  Prescott  &  Go.'s  by  the  Bank  of  England,  and  paid  by  them  as 
the  plaintiffs'  bankers. 

The  plaintiffs  had  not  given  Messrs.  Prescott  k  Co.  directions  not  to 
pay  the  bill.  They  did  not  know  at  the  time  the  bill  was  paid  that  it 
was  held  and  presented  for  payment  by  the  Bank  of  England  on  behalf 
of  the  estate  of  the  bankrupt  Morton :  but  they  knew  that  Morton  had 
been  adjudicated  bankrupt. 

In  the  ordinary  course  of  business,  the  goods  would  have  been  sold 
*5191  ^y  ^^^  plaintiffs'  agents  at  the  time  of  *the  bill  of  exchange  be- 
-'  coming  due :  but  the  plaintiffs  could  not  have  and  had  not  then 
received  information  of  such  sale. 

Account  sales  of  the  oats  and  deals  were  received  by  the  plaintiffs 
from  De  Pass,  Brothers,  k  Go.  in  March,  1860,  showing  the  net  proceeds 
of  the  sales  to  be  the  sum  of  378/.  19^.  5(2. 

Upon  the  receipt  of  these  account  sales,  the  plaintiffs  sent  to  the  de- 
fendant Bell,  the  official  assignee,  an  account  of  which  the  following  is 
acopy:— • 

The  official  cusignee  in  re  Estate  of  John  Lockhari  Morton, 

in  account  with  De  Fass  d:  Sons, 
1859.  Dr.  £    9,    €U 

March  17.  To  acceptance  due  July  20  .    .    600    0    0 

18.  To  iDBurance  10752.  and  stamps      22  12    0    622  12    0 


1860.                                  Or. 
March    S.  By  net  proceeds  oats   .... 
By           "          deals      .    .    . 

140    8    9 
238  15    8 

In  a  draft  for    . 
at  60  days'  sight  from  March  6,  due  May  8. 

Deduct  interest  5  per  cent. 

417  days  on  22/.  12*.    .    £  1     6    8 
293  days  on  600/.         .       24    1    S 

BUI  stamps 0    4    0 

378  19    6 
25  11  11    353    7    6 

Balance  due 

.    .    .    .    £269    4    6 

At  the  same  time,  the  plaintiffs  requested  the  said  official  assignee 
to  pay  to  them  the  balance  269Z.  4«;  6<2.,  as  shown  1>y  the  abore 
account. 

The  defendants  had  no  previous  notice  of  the  circumstances  under 
which  the  bankrupt  had  received  the  bill,  and  denied  their  liability  to 
make  this  payment. 

The  plaintiffs  have  never  received  any  value  for  their  acceptance, 
except  so  far  as  appears  from  the  facts  stated  in  this  case. 
*5^01       *The  question  for  the  opinion  of  the  Court  was,  whether  the 

^  ^  defendants  were  liable,  under  the  circumstances  stated  in  this 
case,  to  pay  to  the  plainti&  the  sum  of  269{.  4«.  6<2.,  or  any  part  of  i^* 
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If  the  Court  should  be  of  opinion  in  the  affirmative,  the  judgment  was 
to  be  entered  up  for  the  plaintiiTs  for  such  sum  as  the  Court  should  think 
the  defendants  were  liable  to  pay,  and  for  costs  of  suit.  If  the  Court 
shoold  be  of  opinion  in  the  negative,  then  judgment  of  nol-pros.,  with 
costs  of  defence,  was  to  be  entered  up  for  the  defendants. 

The  Court  were  to  be  at  liberty  to  draw  any  inferences  of  fact. 

Lush  J  Q.  C.  (with  whom  was-  iJ.  U.  Turner)^  for  the  plaintiffs,  (a) — 
The  short  facts  are  these : — Morton,  the  bankrupt,  consigned  a  cargo  of 
oats  to  the  correspondents  of  the  plaintiffs  at  Melbourne  for  sale,  the 
proceeds  to  be  remitted  to  the  plaintiffs,  and  against  this  consignment 
the  plaintiffs  accepted  in  favour  of  Morton  a  bill  at  four  months  for 
600^.,  it  being  agreed  that  the  plaintiffs  should  be  repaid  that  sum  out 
of  the  proceeds  of  the  sale  of  the  oats, — any  deficiency  to  be  made 
good  by  Morton.  In  June,  1859,  Morton  became  bankrupt,  the  plain- 
tiffs* acceptance  remaining  '''in  his  hands  unnegotiated.  The  r^f^o-i 
assignees  took  possession  of  the  bill,  and  paid  it  into  the  Bank  ^ 
of  England  to  the  credit  of  the  accountant  in  bankruptcy,  for  the  estate 
of  the  bankrupt ;  and  the  bill  was  presented  to  the  plaintiffs'  bankers 
at  maturity  (July,  1859),  and  paid  by  them,  the  plaintiff  being  in  igno- 
rance of  the  fact  of  its  having  remained  in  Morton's  hands  unnegotiated. 
The  account  sales  of  the  shipment  were  received  from  Melbourne  in 
March,  1860,  showing  that  the  bankrupt's  estate  had  been  overpaid  to 
the  extent  of  269/.  4«.  6d,  Under  these  circumstances,  it  is  submitted, 
that,  inasmuch  as  Morton  himself,  if  no  bankruptcy  had  supervened, 
would  not  have  been  entitled  to  claim  from  the  plaintiffs  payment  of  the 
whole  sum  of  600/.,  his  assignees  could  be  in  no  better  position.  [Wil- 
liams, J. — An  acceptance  of  a  bill  against  a  consignment  is  in  effect 
an  advance  of  so  much  money  upon  the  goods.]  That  will,  no  doubt, 
be  the  argument  upon  the  other  side.  [Willes,  J. — It  is  not  unusual 
in  these  cases  to  stipulate  for  a  renewal  of  the  bills  provided  the  goods 
remain  unsold  when  the  bills  arrive  at  maturity.  We  cannot,  however, 
assume  that  there  was  any  such  stipulation  here,  the  case  being  silent 
on  the  subject.] 

Hanneny  contrdr,(()  was  stopped  by  the  Court. 

(a)  The  pointa  marked  for  argument  on  the  part  of  the  plaintiffa  were  aa  follows : — 

"  1.  That  the  plainiilTB  paid  their  acceptance  to  the  Bank  of  England  on  behalf  of  the  de* 
fendants,  under  a  mistake  of  facts : 

"  2.  That,  the  bill  having  been  accepted  nnder  a  special  contract  with  the  bankrupt  that  ho 
vas  to  repay  the  plaintiffs  the  diffierence,  if  any,  between  the  amount  of  the  bill  and  the  pro« 
eceds  of  the  cargo,  if  those  proceeds  wore  less  than  the  amount  of  the  bill,  the  defendants,  by 
presenting  and  receiving  payment  of  the  bill,  adopted  that  contract,  and  are  therefore  liable  to 
H7  ^be  difference  to  the  plaintiffs." 

(&)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : — 

"  1.  That,  upon  the  facts  stated,  it  does  not  appear  that  the  defendants  are  liable  to  pay  to 
tiie  plaintiffs  the  sum  sought  to  be  recovered,  or  any  part  of  it : 

"2.  That  the  plaintiffs  were  bound  to  pay  their  acceptance  for  600Z.  at  maturity,  whether  in 
the  hands  of  the  bankrupt's  assignees  or  endorsees  for  value,  and  that  nothing  has  subsequently 
oecurred  to  make  the  defendants  liable  to  refund  that  which  they  were  at  the  time  entitled  to 
receive : 

*'  3.  That,  if  the  plaintiffs  were  not  liable  to  pay  the  whole  amount  of  the  bill  at  maturity  to 
the  defendants,  their  exemption  from  such  liability  must  arise  from  a  right  of  sot-off  or  mutual 
credit,  and  that,  by  not  availing  themselves  of  it  at  the  time,  the  plaintiffs  have  lost  that  reme- 
dy, and  must  prove  against  the  bankrupt's  estate : 

**4.  That,  if  the  true  nature  of  the  contract  between  the  bankrupt  and  the  plaintiffs  was,  that 
ttie  bankrupt  should  indemnify  the  plaintiffs  against  the  consequence  of  accepting  the  bill  of 
czchaaga  in  the  event  of  tho  proceeds  of  the  sale  of  the  goods  proving  insufficient,  the  plain- 
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*52^1  '*'^K^^9  C.  J.— ^I  am  of  opinion  that  the  defendants  are  entitled 
''-'  to  judgment.  The  plaintiifs  gave  Morton,  the  bankmpt,  their 
acceptance  for  600f.  npon  the  faith  of  a  consignment  made  through  them 
to  their  correspondents  abroad,  with  an  understanding  that  this  advance 
was  to  be  repaid  out  of  the  proceeds  of  the  goods  consigned,  any  defi* 
ciency  to  be  made  good  by  Morton.  The  plaintiifs  paid  their  acceptance 
at  maturity.  Suppose  an  action  had  been  brought  against  them  by  the 
assignees  to  recover  the  amount  of  the  bill,  is  there  any  plea  which  the 
now  plaintiffs  could  have  pleaded  in  bar  of  the  assignees'  claim  against 
them  on  the  bill  ?  It  seems  to  me  that  there  is  not.  It  follows,  there- 
fore, that  the  assignees  had  a  right  to  receive  the  fund,  and  that 
the  plaintiffs  have  no  right  to  recover  back  any  portion  of  it  in  this 
action. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  defendants. 

tiffs  would  havo  no  right  of  action  against  the  defendants,  hat  the  bankrupt  stiU  remains  liabls 
to  the  plaintiffs  upon  such  contract  of  indemnity : 

'*3.  That,  in  no  case  can  the  action  be  maintained  against  the  official  assignee,  the  bill  hariog 
been  paid  into  the  Bank  of  England  to  the  credit  of  the  aooountant  in  ba&kmptcy,  for  the  cttati 
of  the  bankrupt." 


*523]  *KEMP  V.  NEVILLE.    June  12. 

A  judicial  officer  is  not  liable  to  be  sued  for  an  adjudication  according  to  the  best  of  his  judf* 
ment  upon  a  matter  within  his  jurisdiction :  and  a  matter  of  fact  so  abjudicated  bj  him  cannot 
bo  put  in  issue  in  an  action  against  him. 

To  an  action  against  the  vice-chancellor  of  the  unirenity  of  Cambridge  for  assaulting  the 
plaintiff,  a  young  female,  and  imprisoning  her  in  a  place  called  the  Spinning  House,  aiid 
compelling  her  to  take  off  her  clothes  and  put  on  a  prison  dress, — the  defendant  pleaded,  th^t, 
the  proctors  of  the  university,  acting  under  the  authority  of  the  charter  of  the  unirersitT 
(confirmed  by  Act  of  Parliament),  baring,  upon  a  certain  scrutiny,  search,  and  inqvirj  in  tb« 
town  and  suburbs  of  Cambridge,  found  the  plaintiff  and  divers  other  women  assembled 
together  in  a  certain  carriage  in  company  with  certain  scholars  of  the  university,  in  a  certaoi 
public  street  in  the  said  town,  and  then  reasonably  suspecting  the  plaintiff  of  evil,  that  u  to 
say,  of  being  in  company  with  the  said  scholars  for  idle,  disorderly,  and  immoral  parpose^, 
had  as  officers  of  the  university,  and  by  command  of  the  chancellor,  Ac,  arrested  and  appre- 
hended the  plaintiff,  and  brought  her  before  the  defendant,  then  being  the  vioe-chanecUor  of 
the  university,  in  order  for  her  examination  touching  and  concerning  the  premises :  whereiip<ia 
the  defendant  did  then  and  there  examine  the  plaintiff,  and  was  thereupon  satisfied  of  the 
matters  aforesaid,  and  that  the  plaintiff  had  so  been  in  company  with  the  said  sdiolan  for 
idle,  disorderly,  and  immoral  purposes,  wherefore  the  defendant  caused  the  plaintiff  to  be 
punished  by  the  imprisonment  of  her  body  for  a  reasonable  time  in  that  behalf,  to  wit,  kt^ 
in  the  place  in  the  declaration  mentioned,  being  a  fit  and  proper  and  convenient  place  in  that 
behalf;  and  that  the  compelling  the  plaintiff  to  take  off  her  olothes,  Ac,  was  part  of  the 
reasonable  discipline  of  the  said  place  of  confinement  then  usual,  Ac. 

By  the  charter,  which  was  put  in,  the  chancellor,  Ac,  of  the  university  were  empowered  "per 
seipsos,  aut  per  eorum  deputatos,  officiarios,  servientes,  et  ministros,  sen  per  eorum  aliqaeni 
slve  aliquos,  do  tempore  in  tempus  ad  omnia  tempera,  tam  in  die  quam  in  nocte,  ad  eonm 
beneplacitum,  ex  nunc  in  perpetuum,  ad  faciendum  scrntinium,  scrutationem,  et  inquisitioneBi, 
tam  per  diem  quam  per  noctem,  quotiescunq.  et  quandocunq.  eis  videbitnr,  expedire  in  pm- 
dict&  villSL  Cantcbrigias,  et  in  suburbis  cgusdem,  Ac,  de  et  pro  omnibus  «t  fiubUeit  mulitrihtu, 
praintbitf  vngahondUy  tt  alih  ptrtonit  de  malo  «M«jD«e<(>,  ad  dietam  villam  et  enburbia,  fenat, 
mereotittf  nundiiiat  et  loca  prcfdietOf  een  ad  eftrntn  aliquem  renieutee  ten  eonjlmentee  ;  ac  omoef 
et  slngulas  illas  personas  quas  iidem  cancellariis,  magistri,  et  scholaros,  ant  eorum  sncoessores, 
aut  eorum  deputati,  officiarii,  servientes,  et  ministri,  sou  eorum  aliqui  sou  aliqnis,  super  ali- 
quod  hujusmodi  scrntinium,  scrutationem,  sive  inquisitionem,  reat  ten  §H§peet4u  de  moU, 
inrenerint  puniendi  per  imprisonamenta  corporum  snorum,  bannitioncm,  et  aliter,  proat 
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eancellano  dieUo  nDiTenitaUs  Cantebrigis,  aut  ejnt  Tioemgorentl  pro  tempore  existeat) 
ridebitttr  ponire/'  Ae. 

The  plaiatiff  and  aereral  other  joang  women,  reeidenta  of  Cambridge,  being  fonnd  by  certain 
pro«rors  of  tbe  uiiiTersicy  in  an  omnibas,  in  the  town,  in  company  with  certain  undergraduates 
proceeding  to  a  dance  at  a  Tillage  a  pbort  distance  from  Cambridge,  took  the  females  to  the 
8pinning-House,  the  usual  place  of  confinement  of  the  unirersity.  Tbe  plaintiff  was  there 
taken  before  the  defendant  (the  Tice-chancellor),  who  questioned  her  as  to  her  residence  and 
occupation,  and  as  to  who  iuTited  her  to  the  party,  Ac,  and  ultimately, — without  hearing 
aoy  eTidence  upon  oath,  or  making  any  inquiry  about  the  plaintiff  of  certain  persons  to  wbodi 
sbe  wished  to  refer,  and  without  any  warrant  in  writing, — committed  her  to  the  Spiuning- 
Iloase  for  fourteen  days,  where  she  was  deprived  of  her  clothes,  and  forced  to  wear  the  prison 
dress.  It  waa  admitted  that  the  defendant,  throughout  the  proceeding  complained  of,  acted 
boait  fide  and  according  to  the  beet  of  his  judgment  and  discretion. 

TpoD  these  facts,  tbe  following  questions  were  submitted  to  the  jury, — first,  whether  tbe  proctors 
tod  the  rice-chancellor  had  reasonable  cause  of  suspicion  that  tbe  plaintiff  was  in  company 
with  the  undergraduates  for  idle,  disorderly,  and  immoral  purposes, — secondly,  whether  the 
rice-ehancellor  duly  beard  and  examined  the  plaintiff, — thirdly,  whether  the  place  of  im- 
prisonment and  the  treatment  of  the  plaintiff  therein  were  proper  and  reasonable. 

The  jary  found  that  the  proetort  had  reasonable  cause  for  suspicion ;  that  the  defend.«int  ha<l 
not  made  due  inquiry  into  the  plaintiff's  character,  and  that  the  punishment  was  undeserved; 
bat  that  tbe  complaint  of  the  prison  and  the  treatment  therein  was  unfounded : — 

Held,  that  apon  this  finding,  the  defendant  was  entitled  to  tbe  verdict ;  for,  that,  as  the  charter 
to  express  terms  invested  the  vice-chancellor  with  authority  to  punish  by  imprisonment  or 
otherwise  as  he  should  think  fit,  he  thereby  became  invested  with  judicial  authority,  and  a 
Jadge  of  a  Court  of  record,  and  entitled  to  all  the  protection  attached  by  law  to  the  judicial 
oflice. 

9 

Held  also,  that  the  Jurisdiction  to  hear  and  determine  and  pass  sentence  of  imprisonment  attached 
when  the  proctors,  being  oflicers  of  tbe  university,  brought  before  the  vice-chancellor  for 
adjadication  a  person  found  by  them  in  Cambridge,  and  apprehended  by  them  as  being  a 
person  snspoctcd  of  evil,  within  the  meaning  of  the  charter;  and  that,  as  the  charter  defined. 
00  form  of  proceeding,  either  for  the  hearing,  or  the  determination,  or  the  committal,  an  action 
cf  trespass  could  not  be  sustained  for  any  of  tbe  judicial  acts  complained  of. 

Beld  also,  that,  there  being  no  express  provision  in  the  charter  on  the  subject,  the  vice-chan- 
ocUor  was  not  bound  to  hear  and  examine  upon  oath ;  and  that  the  absence  of  a  written 
wsrrant  for  the  commitment  of  the  plaintiff  afforded  no  cause  of  action. 

The  declaration  in  this  case  charged  that  the  defendant  caused  an 
assault  to  be  made  on  the  plaintiff,  and  caused  her  to  be  unlawfully  im- 
prisoned and  kept  and  detained  in  prison  in  a  certain  gaol  or  place  of 
^confinement  commonly  called  and  known  by  the  name  of  the  r#r.9i 
SpinningiHouse,  for  a  long  space  of  time ;  and  also  caused  the  '■ 
pUintiflf  to  be  forced  and  compelled  to  take  from  her  person  the  clothes 
which  she  was  then  wearing,  and  caused  her  said  clothes  to  be  taken 
away  from  her,  and  caused  her  to  be  deprived  of  the  use  and  enjoyment 
thereof  for  a  long  space  of  time,  and  caused  her  to  be  forced  and  com- 
pelled to  put  on  certain  other  clothes  of  an  inferior  quality  and  descrip- 
tion, and  to  wear  the  same  during  the  aforesaid  long  space  of  time,  anil 
caused  the  plaintiff  to  be  in  the  said  gaol  or  place  of  confinement  forced 
and  compelled  to  work  and  labour  for  divers  long  spaces  of  time  whilst 
the  plaintiff  was  imprisoned  in  tbe  said  gaol  or  place  of  confinement  as 
aforesaid ;  whereby  the  plaintiff  was  greatly  bruised,  wounded,  and  hurt, 
and  was  greatly  injured  and  damnified  in  her  reputation  and  character, 
and  was  otherwise  greatly  injured ;  and  other  wrongs  to  the  plaintiff 
the  defendant  did :  claim  600/. 

The  defendant  pleaded, — first,  not  guilty. 

Secondly,  that  the  chancellor  and  scholars  of  the  university  of  Cam- 
bridge, from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
until  the  time  of  ^making  a  certain  Act  of  Parliament  made  and  r^^or 
passed  in  the  13th  year  of  the  reign  of  Queen  Elizabeth  (13  L     •"* 
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Eliz.  c.  29),  intituled  "  An  Act  concerning  the  several  incorporations 
of  the  universities  of  Oxford  and  Cambridge  and  the  confirmation  of  the 
charters,  liberties,  and  privileges  granted  to  either  of  them,"  were  a 
body  corporate  by  various  names  of  incorporation,  amongst  others,  by 
the  name  of  The  Chancellor,  Masters,  and  Scholars  of  the  University 
of  Cambridge,  and  by  that  name  had  succession,  and  that  by  the  said 
Act  it  was  enacted  that  the  then  chancellor  of  the  said  university  and 
his  successors  for  ever  and  the  masters  and  scholars  of  the  same  univer- 
sity for  the  time  being  should  be  incorporated  and  have  perpetual  suc- 
cession by  the  name  of  The  Chancellor,  Masters,  and  Scholars  of  the 
University  of  Cambridge ;  tha«;  the  office  of  proctors  of  the  said  univer- 
sity, is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary was,  an  ancient  ofiice,  and  that  the  persons  for  the  time  being 
duly  holding  such  office  have,  and  each  of  them  hath,  during  all  the 
time  aforesaid,  by  custom  of  and  in  the  said  university  from  time  where- 
of the  memory  of  man  is  not  to  the  contrary  there  used  and  approved, 
for  the  preservation  of  good  order  and  morality  amongst  the  scholars 
of  the  said  university,  visited,  and  been  used  and  accustomed  and  of 
right  ought  to  visit,  all  and  every  the  public  streets  and  places  in  the 
town  of  Cambridge,  and  within  the  precincts  of  the  said  university,  at 
all  times  of  the  day  and  night,  and  have  and  each  of  them  hath  been 
used  and  accustomed,  an*d  of  right  ought,  to  arrest  and  apprehend  aU 
such  women  as  in  such  their  visits  they  or  either  of  them  have  or  hath 
found  within  the  limits  and  precincts  aforesaid,  who,  upon  reasonable 
grounds,  have  been  suspected  by  the  said  proctors  or  either  of  them  to 
be  loose  or  disorderly  women,  or  who  within  the  limits  and  precincts 
mrcya-i  *aforesaid  have  been  found  keeping  company  with  any  of  the 
"*'  J  scholars  aforesaid  in  such  manner  and  under  such  circumstances 
as  upon  reasonable  grounds  to  be  by  the  said  proctors  or  either  of  them 
suspected  of  evil,  and  to  take  such  persons  so  arrested  and  apprehended 
before  the  vice-chancellor  of  the  said  university  for  the  time  being,  to 
be  dealt  with  according  to  law :  That  the  office  of  vice-chancellor  is,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary  was,  an 
ancient  office  of  the  said  university ;  and  that,  before  and  at  the  time 
of  committing  the  alleged  grievances  in  the  declaration  mentioned,  the 
defendant  was  the  vice-chancellor  of  the  said  university ;  and  that,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary  until  the  pass- 
ing of  the  said  Act,  upon  any  such  women  having  been  so  arrested  and 
apprehended  and  taken  before  the  vice-chancellor  of  the  said  university 
for  the  time  being  as  aforesaid,  the  said  vice-chancellor  for  the  time 
being  has  by  custom  of  and  in  the  said  university  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary  there  used  and  approved,  heard 
and  examined  all  such  women  so  apprehended  and  arrested  as  aforesaid, 
and,  upon  being  satisfied  that  such  women  have  then  been  proved  to  be 
loose  or  disorderly  women,  or  have  been  found  within  the  limits  and 
precincts  aforesaid  keeping  company  with  any  of  the  scholars  aforesaid, 
in  such  manner  and  under  such  circumstances  as  aforesaid,  have,  when- 
ever to  them  hath  seemed  meet,  caused  such  women  to  be  punished  by 
imprisonment  of  their  bodies  for  such  reasonable  time,  and  in  such  con- 
venient prison,  and  subject  to  such  usual  and  reasonable  discipline,  as 
to  the  said  vice-chancellor  for  the  time  being  hath  seemed  meet :  That, 
before  and  at  the  time  of  the  alleged  grievances,  and  after  the  passing 
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of  the  said  Act  and  of  the  Cambridge  Award  Act,  *1856  (19  &  r^coT 
20  Vict.  c.  xvii.),  one  Thomas  Samuel  Woollaston  lawfully  held  ^ 
and  exercised  the  said  office  of  proctor  of  the  said  university,  being  the 
office  mentioned  in  the  said  last-mentioned  Act :  That  the  said  Thomas 
Samuel  Woollaston,  being  such  proctor  as  aforesaid,  shortly  before  the 
committing  of  the  alleged  grievances,  found  the  plaintiff  within  the 
limits  and  precincts  aforesaid,  in  one  of  such  his  visits  as  aforesaid;  and 
that  the  plaintiff  then  and  until  after  the  committing  of  the  alleged 
grievances  was  a  woman  who  upon  reasonable  grounds  was  suspected  by  , 
the  said  Thomas  Samuel  Woollaston  to  be  a  loose  and  disorderly  woman, 
and  who  then  was  found  within  the  limits  and  precincts  aforesaid,  keep- 
ing company  with  divers  scholars  of  the  said  university  in  such  manner 
and  under  such  circumstances  as  that  she  the  plaintiff  then  and  until 
after  the  committing  of  the  alleged  grievances  was  on  reasonable  grounds 
by  the  said  Thomas  Samuel  Woollaston  suspected  of  evil :  Whereupon 
the  said  Thomas  Samuel  Woollaston,  so  being  such  proctor  as  aforesaid, 
before  the  committing  of  the  alleged  grievances,  had  arrested  and  appre- 
hended the  plaintiff  in  order  to  take  her  and  had  then  taken  her  before 
the  defendant,  so  being  such  vice-chancellor  as  aforesaid,  to  be  dealt 
with  according  to  law ;  and  thereupon  the  defendant,  so  being  such  vice- 
chancellor  as  aforesaid,  did  then  and  there  hear  and  examine  the  plain- 
tiff, and  was  thereupon  satisfied  that  the  plaintiff  then  was  a  loose  and 
disorderly  woman,  and  then  had  been  found  by  the  said  Thomas  Samuel 
Woollaston,  so  being  such  proctor  as  aforesaid,  within  the  limits  and 
precincts  aforesaid,  keeping  company  with  divers  scholars  of  the  said 
university,  for  idle,  disorderly,  and  immoral  purposes,  and  did  then 
cause  the  plaintiff  to  be  punished  by  imprisonment  of  her  body  for  a 
reasonable  time  in  that  behalf,  to  wit,  for  five  days,  in  the  place  of 
'confinement  in  the  declaration  mentioned,  being  a  fit  and  con-  r«c9o 
venient  place  in  that  behalf:  And  that  the  compelling  the  plain-  '- 
tiff  to  take  off  the  clothes  as  in  the  declaration  mentioned,  and  compel- 
ling her  to  put  on  the  said  other  clothes,  and  to  wear  the  same,  and  to 
work  and  labour,  as  in  the  declaration  mentioned,  then  were  and  each 
of  them  was  a  part  of  the  reasonable  discipline  of  the  said  place  of  con- 
finement then  used  and  approved  of  by  the  defendant,  so  being  such 
vice-chancellor  as  aforesaid ;  which  were  the  several  grievances  in  the 
declaration  alleged. 

Thirdly, — that  the  chancellor,  masters,  and  scholars  of  the  university 
of  Cambridge,  at  the  time  of  the  granting  of  the  letters  patent  therein- 
after in  part  set  forth,  were  a  body  politic,  and  had  succession  as  in  tho 
introductory  part  of  the  second  plea  mentioned,  and  that  Elizabeth  then 
Queen  of  England,  &c.,  on  the  26th  day  of  April  in  the  third  year  of 
her  reign,  by  Her  Majesty's  letters  patent  sealed  with  the  great  seal  of 
England,  bearing  date  the  same  day  and  year,  did,  for  herself,  her  heirs 
and  successors,  grant  to  the  then  chancellor,  masters,  and  scholars  of 
the  said  university  and  their  successors,  that  it  should  be  lawful  for  the 
aforesaid  chancellor,  masters,  and  scholars,  and  their  successors,  by 
themselves  or  by  their  deputies,  officers,  servants,  and  ministers,  or  by 
any  one  or  more  of  them,  from  time  to  time  and  at  all  times,  as  well  by 
day  as  by  night,  at  their  good  pleasure,  from  thenceforth  to  make  scru- 
tiny, search,  and  inquiry  as  well  by  night  as  by  day,  as  often  and  when* 
lioever  it  should  seem  to  them  expedient,  in  the  aforesaid  town  of  Cam« 
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bridge,  and  in  the  suburbs  of  the  same,  and  other  places  in  the  said 
letters  patent  mentioned,  of  and  for  all  common  women,  vagabonds,  and 
other  persons  suspected  of  evil  coming  to  or  assembling  at  the  afc^esaid 
^^291  town  and  suburbs,  and  other  ^places,  or  anj  of  them,  and  all 
■^  and  every  the  persons  which  the  same  chancellor,  masters,  and 
scholars,  or  their  successors,  or  their  deputies,  officers,  servants,  and 
ministers,  or  any  one  or  more  of  them,  upon  any  such  scrutiny,  search, 
or  inquiry,  should  find  guilty  or  suspected  of  evil,  to  punish  by  impri- 
sonment of  their  bodies,  banishment,  and  otherwise,  as  to  the  chancellor 
of  the  said  university  or  his  vice-chancellor  for  the  time  being  should 
seem  fit,  without  impeachment,  molestation,  disturbance,  or  grieTance 
of  Her  the  said  Queen  Elizabeth,  her  heirs  or  successors,  or  any  of 
them,  any  statute  notwithstanding ;  and  which  letters  patent  the  said 
then  chancellor,  masters,  and  scholars  duly  accepted :  That,  by  a  cer- 
tain Act  of  Parliament  passed  in  the  13th  year  of  the  said  Queens 
reign,  being  the  Act  in  the  second  plea  mentioned,  it  was  enacted  as  in 
that  plea  mentioned ;  and  it  was  in  and  by  the  same  Act,  amongst  other 
tilings,  further  enacted  that  the  letters  patent  as  aforesaid  should  from 
thenceforth  be  good,  effectual,  and  available  in  the  law  to  all  intents, 
constructions,  and  purposes,  to  the  aforesaid  then  chancellor,  masters, 
and  scholars,  and  to  their  successors  for  ever,  as  amply,  fully,  and 
largely  as  if  the  same  letters  patent  had  been  repeated  verbatim  in  the 
said  Act :  That,  before  the  committing  of  the  alleged  grievances,  Tho- 
mas Samuel  Woollaston  and  Edward  William  Slore,  then  being  officers 
and  servants  of  the  said  chancellor,  masters,  and  scholars,  and  by  their 
command,  having,  upon. a  certain  such  scrutiny,  search,  and  inquirj  in 
the  aforesaid  town  and  suburbs  of  Cambridge,  found  the  plaintiff  and 
divers  other  women  assembled  together  in  a  certain  carriage  in  compaay 
with  certain  scholars  of  the  said  university,  in  a  certain  public  street  in 
the  said  town,  and  then  reasonably  suspecting  the  said  plaintiff  of  eril, 
that  is  to  say,  of  being  in  company  with  the  said  scholars  for  idle, 
**i^01  *<i^80>'<Jcrly,  and  immoral  purposes,  had,  as  such  officers  and  ser- 
-'  vants,  and  by  such  command,  arrested  and  apprehended  tho 
plaintiff,  and  brought  her  before  tho  defendant,  then  being  the  vice- 
chancellor  of  the  said  university,  in  order  for  her  examination  touching 
and  concerning  the  premises,  the  said  defendant  then  being  the  proper 
officer  and  deputy  of  the  said  chancellor,  masters,  and  scholars  in  that 
behalf:  Whereupon  the  defendant,  so  being  such  vice-chancellor  as 
aforesaid,  did  then  and  there  hear  and  examine  the  plaintiiT,  and  \fas 
thereupon  satisfied  of  the  matters  aforesaid,  and  that  the  plaintiff  had 
80  been  in  company  with  the  said  scholars  for  idle,  disorderly,  and  im* 
.  moral  purposes;  wherefore  the  defendant  did  then  cause  the  plaintiff  to 
be  punished  by  the  imprisonment  of  her  body  for  a  reasonable  time  in 
that  behalf,  to  wit,  for  five  days,  in  the  place  of  confinement  in  the  de- 
claration mentioned,  being  a  fit  and  proper  and  convenient  place  in  that 
behalf:  And  that  the  compelling  the  plaintiff  to  take  off  ber  clothes 
she  was  then  wearing,  as  in  the  declaration  mentioned,  and  to  put  on 
and  wear  the  other  clothes  in  tho  declaration  also  mentioned,  and  the 
taking  away  of  the  said  first-mentioned  clothes  as  alleged,  and  the  com- 
pelling the  plaintiff  to  work  and  labour  as  alleged,  then  were  and  each 
of  thein  was  a  part  of  the  reasonable  discipline  of  the  said  place  of  con- 
finemcnt  then  used  and  approved  of  by  the  defendant^  so  being  such 
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Tice-chancellor  as  aforesaid ;  which  were  the  several  grievances  in  the 
tleclaration  mentioned. 

The  plaintiff  joined  issue  on  the  first  plea.  To  the  second  plea  she 
replied  as  follows: — The  plaintiff,  as  to  the  defendant's  second  plea, 
admits  the  statutes  in  that  plea  mentioned,  and  that  it  was  enacted  by 
the  statute  therein  first  mentioned  as  in  that  plea  alleged ;  and  for  re- 
plication to  the  said  second  plea  the  plaintiff  takes  issue  upon  the  resi- 
due thereof.     There  was  a  similar  replication  to  the  third  plea. 

*The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  West-  r»-r 01 
minster  after  last  Hilary  Term,  when  the  facts  which  appeared  ^ 
in  evidence  were  in  substance  as  follows  : — The  plaintiff  was  a  milliner 
and  dress-maker  residing  with  her  mother,  who  was  a  widow,  in  Dover 
Street,  Cambridge,  and,  so  far  as  appeared,  was  a  person  of  irreproach- 
able character.  The  defendant,  the  Hon.  and  Rev.  Latimer  Neville,  is 
master  of  Magdalene  College,  Cambridge,  and  at  the  time  when  the 
transactions  in  question  took  place  was  vice-chancellor  of  the  university, 
and  also  virtute  officii  a  magistrate  for  the  borough  of  Cambridge. 

In  the  latter  part  of  January,  1860,  the  plaintiff  with  several  other 
young  women  also  resident  in  Cambridge  were  invited  to  an  evening 
party  which  was  proposed  to  be  given  by  some  young  gentlemen,  mem- 
bers of  the  university,  at  the  De  Freville  Arms,  a  respectable  house  of 
entertainment  at  the  village  of  Great  Shelford,  about  four  miles  from 
Cambridge,  for  the  purpose  of  celebrating  the  accession  of  one  of  the 
party  to  his  degree  of  B.  A.  An  omnibus  was  hired  for  the  conveyance 
of  the  party,  with  a  small  band  of  music,  and  to  bring  them  back. 
Information  of  what  was  going  on  having  by  some  means  reached  the 
Rev.  Edward  William  Blore,  one  of  the  pro-proctors  of  the  university, 
that  gentleman  consulted  the  senior  proctor,  the  Rev.  Thomas  Samuel 
Woollaston,  and  they  with  their  assistants  proceeded  to  Parker*s  Piece, 
along  which  the  omnibus  was  expected  to  pass,  and,  on  seeing  it  ap- 
proach, they  caused  the  driver  to  stop,  and  one  of  them,  opening  the 
door,  asked  if  any  members  of  the  university  were  there.  Two  of  the 
party  thereupon  got  out  of  the  omnibus  and  gave  their  names  and  col- 
leges. The  omnibus  was  then  conducted  with  the  rest  of  the  party  to 
the  Spinning-House,  a  building  situate  in  St.  Andrew's  Street,  Cam- 
bridge, which  has  for  many  ^years  past  been  used  by  the  uni-  r^roo 
versity  as  a  place  for  confining  persons  apprehended  by  the  ■- 
proctors  and  sentenced  to  imprisonment  by  the  vice-chancellor  for  street* 
walking  within  his  jurisdiction.  Arrived  at  the  Spinning-House,  the 
plaintiff  and  her  companions  wore  removed  from  the  omnibus  and  taken 
into  a  room  adjoining  the  entrance  hall,  in  which  were  the  two  proctors, 
Woollaston  and  Blore,  who  asked  the  plaintiff  her  name,  address,  and 
occupation,  which  she  gave.  The  plaintiff  was  then  placed  by  the 
matron  in  a  separate  cell ;  and,  after  being  detained  there  for  about 
half  an  hour,  she  was  taken  back  to  the  room  first  mentioned,  where 
she  found  the  defendant  seated  at  a  table  with  Messrs.  Woollaston  and 
Blore  and  two  other  proctors.  The  defendant  then  proceeded  to  exi^ 
mine  her,  and,  having  first  asked  her  name,  address,  and  occupation, 
asked  her  where  she  was  going  when  stopped  by  the  proctors.  She 
answered  that  she  was  going  to  a  private  party  at  Shelford.  The  de- 
fendant then  asked  her  if  she  was  aware  that  the  gentlemen  in  the  omni- 
bus were  members  of  the  university,  and  what  sort  of  a  party  it  was  to 
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have  been ;  to  which  she  replied  that  she  knew  that  one  of  the  gentle* 
men  was  a  member,  and  that  she  considered  the  party  was  to  be  a  re- 
spectable one.  She  was  then  asked  if  she  was  aware  that  brenlfast 
had  been  ordered  for  the  next  morning ;  to  which  she  answered  in  the 
negative,  adding  that  she  was  told  she  would  be  home  by  12  o'clock 
that  night.  The  defendant  then  asked  her  by  whom  she  was  invited. 
She  named  one  of  the  gentlemen  who  had  been  in  the  omnibus.  The 
plaintiff  then  asked  the  defendant  if  he  would  allow  her  to  refer  for  her 
character  to  certain  ladies  in  the  town  for  whom  she  worked.  Her  re- 
quest, however,  was  unheeded ;  and  the  defendant  sentenced  her  to  be 
♦rQo-|  imprisoned  in  the  Spinning- House  for  fourteen  days,  *8aying 
^  that  he  considered  her  case  worse  than  that  of  the  others,  inas- 
much as  she  had  taken  her  younger  sister  (a  girl  about  fourteen)  with 
her. 

Of  the  rest  of  the  party,  two  were  set  at  liberty,  one  was  sentenced 
to  a  week's  imprisonment,  one  to  four  days,  and  two  to  three  days 
each. 

The  gentleman  by  whom  the  party  at  Shelford  was  given  was  also 
called  as  a  witness,  and  he  wholly  disclaimed  all  intention  of  impro- 
priety. 

The  place  of  confinement  was  described  by  the  plaintiff  and  her  wit* 
nesses  to  be  cold  and  damp.  The  plaintiffs  clothes  were  taken  from 
her  by  the  matron,  and  a  prison  dress  substituted  for  them.  She  was 
not,  however,  detained  longer  than  the  fifth  day,  when,  in  consequence 
of  representations  made  to  the  defendant  by  some  persons  to  whom  she 
and  her  mother  were  known,  she,  as  well  as  the  rest  of  the  prisoners, 
"Was  discharged. 

The  plaintiff  further  proved  that  there  was  no  examination  of  any 
witnesses  upon  oath  in  her  presence ;  nor  was  she  aware  of  any  warrant 
of  commitment  having  been  drawn  up.  There  was  in  fact  no  regalar 
warrant  prepared  at  the  time ;  but,  on  the  trial,  the  counsel  for  the 
defendant  stated  that  there  was  a  warrant,  but  that  it  was  informal, 
and  that  a  more  formal  one  had  been  prepared,  and  would  be  put  in.(ei) 
*^^41  *^he  defence  was  based  upon  the  charter  granted  to  the 
^  university  by  Queen  Elizabeth  in  the  third  year  of  her  reign, 
and  confirmed  by  the  statute  of  13  Eliz.  c.  29,  the  8th  section  of  which 
charter  was  as  follows: — ^^  Et  insuper  volumus,  et  pro  nobis,  h^eredibns 
et  successor ibus  nostris,  per  preesentes  concedimus  praefatis  cancellario^ 
magistris,  et  scholaribus,  et  successoribus  suis,  in  perpetuum,  quod  bene 

(a)  This  warrant  of  commitment^  which  had  been  prepared  by  coonsel  long  after  the  con- 
menoemont  of  the  action,  was  as  follows : — 

"  To  the  keeper  of  the  Spinniog-Uoase  or  House  of  Correction  in  the  town  of  Cambri4|e. 

"Whereas  Emma  Kemp  hath  been  apprehended  by  the  Rey.  Thomas  Samuel  Woollastoa, 
one  ol  the  proctors  of  the  said  anirersity,  within  the  limits  and  jurisdiction  thereof,  and  kath 
been  this  day  brought  before  me  and  charged  with  being  in  company  with  divers  scholars  of 
the  said  university,  for  idle,  disorderly,  and  immoral  purposes,  in  a  certain  pnblic  street  of  tbe 
town  and  suburbs  of  Cambridge,  and  within  the  precincts  of  the  said  university ;  which  ekarge, 
as  well  upon  the  information  of  the  said  proctor,  as  upon  the  examination  of  the  said  ealprity 
and  after  having  heard  what  the  said  culprit  had  to  allege  in  her  defence,  I  did  ad^judge  to  be 
true  :  These  are,  therefore,  to  require  and  command  you  to  receive  into  your  custody  the  said 
culprit,  and  her  safely  to  keep  in  your  said  Spinning-Uouse  fur  fourteen  days,  Givca  under 
niy  hand  and  seal  the  3Qth  day  of  January,  1860. 

*^  Latimbr  Netillb,  Master  of  Magdalene  College, 

ud  Vloe-Chanoellor  of  the  Univenity  of  Cambridge.* 
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licebit  prsefatis  cancellario,  magistris,  et  scholaribus,  et  successoribus 
sais,  per  seipsos,  aat  per  eorum  deputatos,  officiarios,  servientes,  et 
ninistros,  seu  per  eorum  aliqucm  sive  aliquos,  de  tempore  in  tempus  ad 
omnia  tempora,  tarn  in  die  quam  in  nocte,  ad  eorum  beneplacitum,  ex 
none  in  perpetuum,  ad  faciendum  scrutinium,  scrutationem,  et  inquisi* 
tionem,  tam  per  diem  quam  per  noctem,  quotiescunq.  et  quandocunq. 
eis  videbitur  expedire  in  prscdict&  \\l\S.  Cantebrigise,  et  in  suburbis 
ejasdem,  et  in  Barnewell  et  Stur bridge  prsedictus^  de  et  pro  omnibus  et 
fublicis  mulieribus^  pronubis^  vagabondis^  et  aliis  personis  de  mala 
iusptvtii^  ad  dictam  villam  et  suburbia^  ferias^  mercatus,  nundinas^  et 
hca  prcedicta,  »eu  ad  eorum  aliquem  venientes  seu  confiuentes;  ac  omnes 
et  singulas  illas  personas  quas  iidem  cancellarius,  magistri,  et  scholares, 
aut  eorum  successores,  aut  eorum  deputati,  officiarii,  servientes,  et 
ministri,  seu  *eorum  aliqui  scu  aliquis,  super  aliquod  hujusmodi  r^cror 
scrutinium,  scrutationem,  sive  inquisitionem,  reas  seu  suspectas  ^  ^ 
de  malo  invenerint,  puniendi  per  imprisonamenta  corporum  suorum, 
bannitionem,  et  aliter,  prout  cancellario  dicta  universitatis  Cantebrigise, 
aat  ejus  vicemgerenti  pro  tempore  existent!,  videbitur  punire,  absq. 
iiDpetitione,  molestatione,  perturbatione,  seu  gravamine  nostri  hsercdum 
?el  soccessorum  nostrorum,  aut  aliquorum  officiariorum  seu  ministrorum, 
vd  alicujus  officiarii  seu  ministri  nostris  hreredum  vel  successorum 
Dostrorum  sea  eorum  alicujus,  statuto  sive  acta  parliament!  jam  edito 
sen  in  posterum  edendo  in  aliquo  non  obstante,*'  &c.,  &c. 

The  defendant  and  the  Rev.  Mr.  Blore  were  examined:  and  the 
latter  justified  his  suspicion  of  the  intention  of  tho  parties  by  the  cir- 
cumstances under  which  they  were  found  and  apprehended,  and  the 
antecedents  of  some  of  the  young  womeA. 

It  was  also  proved  that  the  Spinning- House  was  the  usual  place  of 
imprisonment  of  the  university,  and  was  subject  to  the  regulation  of  the 
secretary  of  state,  and  visitation  of  the  government  inspector. 

The  contention  on  the  part  of  the  plaintiff  at  the  trial  was,  that  the 
charter  did  not  justify  the  arrest  and  incarceration  of  the  plaintiff,  there 
being  nothing  to  show  that  she  was  a  person  of  loose  or  immoral 
character,  or  that  she  had  been  guilty  of  any  offence  punishable  by  law; 
that  the  proceeding  before  the  vice-chancellor,  no  witnesses  being  called 
to  prove  tho  charge  alleged  against  the  plaintiff,  and  no  opportunity 
being  offered  to  her  to  defend  herself,  was  oppressive  and  illegal ;  and 
that  her  commitment  without  warrant  was  a  gross  and  unconstitutional 
violation  of  the  law.  It  was  further  contended  that  the  Spinning-House 
was  not  a  fit  and  proper  gaol  for  the  vice-chancellor  to  commit  to ;  and 
that  the  depriving  the  plaintiff  of  her  '^'clothes,  and  substituting  r:Kco/* 
the  prison  garb,  was  an  unreasonable  and  improper  violation  of  *- 
the  liberty  of  the  subject.  It  was,  however,  admitted  by  the  plaintiffs 
counsel,  that  the  vice-chancellor  had  throughout  the  proceedings  com- 
plained of  acted  bon&  fide  and  according  to  the  best  of  his  judgment 
and  discretion. 

On  tho  part  of  the  defendant,  it  was  submitted,  that,  assuming  the 
evidence  given  on  the  part  of  the  plaintiff  to  be  true,  it  sustained  all  the 
material  allegations  in  the  defendant's  pleas ;  and  that  the  vice-chan- 
cellor, having  acted  throughout  in  the  capacity  of  Judge  of  a  Court  of 
record,  and  having  as  such  adjudicated  to  the  best  of  his  judgment  upon 
ft  matter  within  his  jurisdiction  brought  before  him  for  judicial  determi- 
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Mtion,  no  action  could  be  maintained  against  him  in  respect  of  anything 
fo  done  by  him,  however  mistaken  he  might  have  been  either  in  respect 
pf^  fact  or  of  law. 

The  learned  Judge,  reserving  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him  upon  this  ground,  left  the  case  to  the  jury,  elaborately 
Reviewing  the  facts  and  the  arguments  urged  on  the  one  side  and  on  the 
other,  and  laying  down  the  law  substantially  as  follows : — 

Before  I  proceed  to  consider  the  questions  of  law  which  are  raised  by 
the  record,  and  upon  which  your  verdict  will  depend,  I  will  draw  your 
attention  to  that  which  was  last  alluded  to  by  the  counsel  for  the  plain- 
tiff,  viz.,  whether  the  vice-chancellor  could  lawfully  commit  the  plaintiff 
without  a  warrant;  and  whether  the  Spinning- House  was  a  fit  and  con- 
venient place  for  him  to  commit  to,  and  whether  the  change  of  the 
plaintiff's  clothes  to  the  prison  dress  was  reasonable  discipline.  As  to 
the  committing  without  a  warrant,  it  is  my  duty  to  tell  you  that  no 
warrant  at  all  was  necessary,  but  that  the  vice-chancellor  had  authority 
*^^71  ^^  ^^^^  ^^^  parties,  and  to  make  the  committal  by  word  *of 
■^  mouth.  As  to  whether  the  gaol  was  a  fit  and  proper  place,  and 
the  change  of  clothes  a  reasonable  discipline,  I  shall  leave  you  to  say: 
but  still  I  should  submit  to  your  consideration,  that,  if  the  authorities  at 
Cambridge  have  the  right  to  commit,  and  the  place  in  question  has  been 
a  known  prison  of  the  university  as  far  back  as  memory  can  go,  and 
that  prison  is  regulated  by  the  secretary  of  state  and  under  the  surveil- 
ance  of  the  government  inspector,  it  would  be  a  very  strong  thing  to  say 
that  the  vice-chancellor  of  the  university  can  be  made  liable  in  trespass 
for  committing  a  party  to  a  gaol  so  regulated  and  so  inspected.  What- 
ever may  be  the  result  of  your  opinion  upon  the  two  main  points,  I  will 
ask  you  to  say  what  damages  you  think  the  plaintiff  entitled  to  in  case 
the  vice-chancellor  has  not  power  to  commit  without  a  warrant :  and,  in 
that  case,  I  will  reserve  leave  to  the  plaintiff  to  move  to  enter  the  ver* 
diet  for  her  for  such  damages  as  you  may  contingently  assess. 

I  now  proceed  to  address  myself  to  the  main  points  for  your  consider- 
ation. The  plaintiff  complains  that  she  was  unlawfully  imprisoned  by 
the  defendant.  The  defendant,  for  his  justification,  relies  upon  the 
charter  of  Queen  Elizabeth,  which,  being  confirmed  by  Act  of  Parlia- 
ment, is  as  much  the  law  of  the  land  as  any  other  law, — that  is,  for  the 
local  government  of  Cambridge.  Now,  by  the  words  of  that  charter  or  law, 
it  is  provided,  amongst  other  things,  that  *^  it  shall  be  lawful  for  the  vice- 
chancellor  and  his  successors,  by  themselves  and  by  their  deputies  and 
servants,  from  time  to  time,  as  well  by  night  as  by  day,  at  their  plea* 
sure,  to  make  scrutiny,  search,  and  inquiry  in  the  town  of  Cambridge, 
and  in  the  suburbs,  far  all  common  women^  vagabondiy  and  other  penom 
iwpected  of  evil^  coming  into  the  town:''  and  then  the  charter  goesoo 
,iirQQ-|  to  say  that  all  persons  who  upon  such  search  shall  be  ^foand 
guilty  or  suspected  of  evil,  they  may  imprison  by  their  bodies 
as  they  shall  think  fit.  The  reason  of  the  law  it  is  only  material  to 
ponsider  in  so  far  as  it  bears  upon  its  interpretation.  Considering  the 
age  and  condition  of  the  persons  who  are  assembled  at  the  university^ 
it  is  obvious  that  somewhat  stringent  regulations  were  necessary  to  pro- 
tect and  control  their  intercourse  with  the  rest  of  the  world  while 
intrusted  to  its  care, — and  especially  to  guard  them  against  that  species 
of  attraction  to  which  the  words  of  the  charter  1  have  adverted  to  more 
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particalarly  point :  and  this  may  well  account  for  the  very  wide  expres- 
sions used,  not  confining  it  to  common  women  and  vagabonds,'*  but 
extending  the  power  given  to  the  vice-chancellor  and  his  ofiicers  to 
"persons  suspected  of  evil.*'  I  need  not,  however,  commit  myself  to 
an  exact  exposition  of  the  law  contained  in  this  charter,  because  the 
legal  advisers  of  the  defendant  have  expressly  stated  in  the  pleas  which 
have  been  put  upon  the  record  the  construction  of  it  upon  which  they 
rely.  The  allegniion  in  the  third  and  more  material  plea,  is,  that  thr 
proctors,  '^  being  officers  and  servants  of  the  said  chancellor,  masters, 
and  scholars,  and  by  their  command,  having,  upon  a  certain  scrutiny, 
search,  and  inquiry  in  the  aforesaid  town  and  suburbs  of  Cambridge, 
found  the  plaintiff  and  divers  other  women  assembled  together  in  a  cer- 
tain carriage,  in  company  with  certain  scholars  of  the  said  university,  in 
a  certain  public  street  in  the  said  town,  and  then  reasonably  suspecting 
the  plaintiff  of  evil,  that  is  to  say,  of  zo  being  in  company  with  the  said 
Bcholars  for  idle^  disorderly^  and  immoral  purposes^  had,  as  such  officers 
and  servants,  and  by  such  command,  arrested  and  apprehended  the 
plaintiff,  and  brought  her  before  the  defendant,  then  being  the  vice- 
chancellor  of  the  said  university,  in  order  for  her  examination  touching 
and  concerning  the  premises,**  &c. 

*[His  Lordship  then  proceeded  to  observe  upon  the  evidence  r^croo 
to  sapport  that  plea,  remarking  that  all  the  material  allegations  ^ 
therein  were  established  by  the  statement  of  the  plaintiff  herself,  ex- 
cept that  which  related  to  the  plaintiff's  being  found  in  company  with 
the  scholars  for  idle,  disorderly,  and  immoral  purposes,  and  so  being 
reasoDably  suspected  of  evil:  and  he  told  them,  that,  in  order  to  sustain 
the  plea,  it  was  not  necessary  that  there  should  have  been  a  preconcerted 
intention  on  the  part  of  all  or  any  of  the  parties  concerned  to  commit 
any  immorality ;  but  that  it  was  enough  if  the  circumstances  in  which 
they  were  found  were  such  as  fairly  to  lead  to  the  belief  on  the  part  of 
the  proctors  that  immorality  was  likely  to  result  therefrom.] 

A  great  deal  has  been  said  by  the  counsel  for  the  plaintiff  about  the 
vice-chancellor  not  having  heard  or  examined  anybody  6n  oath.  For 
the  purpose  of  to  day,  I  lay  it  down  to  you  as  law  that  the  vice-chan- 
cellor was  not  bound  to  administer  an  oath,  and  that  the  information 
of  the  proctors  and  the  examination  of  the  plaintiff  herself  was  a 
sufficient  hearing  and  examination  to  warrant  him  in  committing  her  to 
prison  as  he  did. 

His  Lordship  concluded  by  leaving  three  questions  to  the  jury,— 
first,  whether  the  proctors  and  the  vice-chancellor  had  reasonable  cause 
of  suspicion  that  the  plaintiff  was  in  company  with  the  undergraduates 
for  idle,  disorderly,  and  immoral  purposes, — secondly,  whether  the  vice- 
chancellor  duly  heard  and  examined  the  plaintiff, — thirdly,  whether  the 
place  of  imprisonment  and  treatment  of  the  plaintiff  therein  were  pro- 
per and  reasonable. 

The  jury,  after  considerable  hesitation,  and  after  a  long  discussion 
had  taken  place  between  them  and  the  Court  and  the  respective  counsel, 
found  that  the  '^proctors  had  reasonable  cause  for  suspicion  ;  and,  r«e^A 
in  respect  of  the  hearing  and  examination  of  the  plaintiff,  that  ^ 
the  defendant  had  not  made  due  inquiry  into  her  character,  and  that 
the  punishment  was  undeserved :  but  that  the  complaint  of  the  prison 
and  the  treatment  therein  was  unfounded. 
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After  some  further  discussion  as  to  the  effect  of  this  finding  of  the 
jury,  his  Lordship  directed  a  verdict  to  be  entered  for  the  plaintiiT,  at 
the  same  time  intimating  an  opinion  that  it  was  an  imperfect  verdict. 
The  jury  assessed  the  damans  at  409, 

Edwin  James,  Q.  C,  in  Easter  Term  last,  moved,  on  behalf  of  the 
plaintiff*,  for  a  new  trial  on  the  ground  of  misdirection  on  the  pnrt  cf 
the  learned  Judge  in  telling  the  jury  that  a  warrant  in  writing  for  the 
commitment  of  the  plaintiff  was  not  necessary  (Ex  parte  Gray,  2  D.  & 
L.  539) ;  and  also  in  the  construction  put  upon  the  charter  (as  to  which 
he  submitted  that  ^'  persons  suspected  of  evil"  did  not  mean  *'  persons 
who  had  placed  themselves  in  such  a  position  that  their  acts  might  result 
in  evil,**  but  "  persons  whose  previous  conduct  and  character  rendered 
them  objects  of  reasonable  suspicion,**  which  was  not  pretended  to  be 
the  case  with  the  present  plaintiff) ;  and  in  omitting  to  tell  the  jury  that 
there  was  no  legal  hearing  and  examination  of  the  plaintiff  by  the  de- 
fendant before  her  commitment  (as  to  which  he  submitted  that  every 
hearing  must  be  conducted  according  to  known  legal  principles,  the 
witnesses  in  support  of  a  charge  being  examined  in  the  presence  of  the 
accused, — a  right  recognised  by  the  2d  section  of  the  Prisoners*  Coun- 
sel Act,  6  &  7  W.  4,  c.  114,  and  the  case  of  The  King  v.  Crowther,  1 
T.  R.  125) ;  and  also  in  omitting  to  tell  the  jury  that  the  gaol  in  qaes- 
tion  was  a  private  gaol,  and  that  the  defendant  had  no  right  to  commit 
*'i4n  ^^®  *plaintiff  thereto.  He  also  moved  for  a  new  trial  on  the 
J   ground  of  the  inadequacy  of  the  damages. 

The  Court  suspended  its  decision  upon  this  motion  until  the  defendant 
should  have  moved  to  enter  the  verdict  for  him  pursuant  to  the  leave 
reserved  to  him  at  the  trial, — as  to  which,  vide  ant5,  p.  536. 

Sir  FUzroy  Kelly ,  Q.  C,  on  a  subsequent  day,  moved  on  the  part  of 
the  defendant,  for  a  rule  to  show  cause  why  the  verdict  should  not  be 
entered  for  him  upon  the  above  finding.  He  submitted  that  the  im- 
prisonment complained  of  was  a  judicial  act  by  the  defendant,  a  Jadge 
of  a  Court  of  record,  acting  bonfi  fide  in  a  matter  in  which  he  had  juris- 
diction, and  therefore  not  the  subject  of  an  action,  even  though  he  erred 
in  point  of  fact  or  of  law,  or  had  been  wanting  in  prudence  or  discre- 
tion :  and  he  referred  to  Groenvelt  v,  Burwell,  1  Salk.  200,  396,  3  Salt 
854,  12  Mod.  386,  Holt  184,  395  (E.  C.  L.  R.  vol.  3),  Comb.  76,  1 
Lord  Raym.  213,  454,  Carth.  491,  Hamond  v,  Howell,  1  Mod.  184,  2 
Mod.  218,  Garnett  v.  Ferrand,  6  B.  &  C.  611  (E.  C.  L.  R.  vol.  13),  9 
D.  &  R.  657  (E.  C.  L.  R.  vol.  16),  and  Ex  parte  Death,  18  Q.  B.  647 
(E.  C.  L.  R.  vol.  83). 

Erle,  C.  J.,  suggested  that  a  rule  nisi  should  be  granted  upon  the 
points  urged  by  Sir  F.  Kelly,  and  that,  upon  the  discussion  of  that  rule, 
the  plaintiff  should  be  at  liberty  to  urge  the  several  points  upon  which 
she  relied, — saving  as  to  the  amount  of  damages.  The  rule  was  ulti- 
mately drawn  up  as  follows : — 

'^  It  is  ordered  that  the  plaintiff,  upon  notice  of  this  rule  to  be  given 
to  her  or  her  attorney,  shall  show  cause  to  this  Court,  on,  &c.,  why  the 
verdict  found  on  the  trial  of  this  cause  at,  &c.,  should  not  be  set  aside. 
and  instead  thereof  a  verdict  be  entered  for  the  defendant,  pursuant  to 
*^''>1  ^®*^®  reserved,  on  the  grounds, — *fir8t,  that  the  defendant  acted 
^-^  as  a  Judge,  and  is  not  liable  to  an  action, — secondly,  that  the 
finding  of  the  jury,  except  where  in  favour  of  the  defendant,  is  imma- 
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terial :  the  said  plaintiflT  being  at  liberty,  on  such  cause  being  shown  as 
aforesaid,  to  raise  any  points  contended  for  by  the  plaintiff. on  the 
motion  already  made  to  the  Court  on  behalf  of  the  said  plaintiff, — each 
of  the  said  parties  being  at  liberty  to  appeal  on  all  questions  fit  for  the 
Court  of  error :  And  it  is  further  ordered,  that,  at  the  time  of  such  cause 
being  shown  as  aforesaid,  the  said  plaintiff  shall  be  at  liberty  to  insist, 
— first,  that  the  Judge  presiding  at  the  said  trial  misdirected  the  jury  in 
holding  that  a  warrant  in  writing  was  not  necessary, — secondly,  that 
the  said  Judge  put  a  wrong  construction  upon  the  charter, — thirdly, 
that  he  ought  to  have  told  the  jury  that  there  was  no  legal  hearing  or 
examination  by  the  vice-chancellor, — fourthly,  that  he  ought  to  have 
told  the  jury  that  the  prison  in  question  was  a  private  gaol,  and  that 
the  vice-chancellor  had  no  right  to  commit  to  it :  the  said  plaintiff  to  be 
in  the  same  position  as  to  setting  aside  the  said  verdict  found  in  this  cause, 
or  cppealing  to  the  Court  of  error,  as  though  a  separate  rule  had  been 
granted  by  the  Court  to  the  said  plaintiff  on  the  grounds  above  men* 
tloned." 

Lu%hy  Q.  C,  WeUbify  and  Conchy  in  Easter  Term  last,  showed  cause. 
— They  submitted,  that  the  legal  effect  of  the  finding  of  the  jury  was, 
a  negation  of  the  material  part  of  the  third  plea,  to  sustain  which  it  was 
esaential  for  the  defendant  to  show  that  he  had  duly  heard  and  examined 
and  was  satisfied  of  the  guilt  of  the  accused  (The  King  v.  Simpson,  1 
Stra.  45,  Capel  v.  Child,  2  C.  &  J.  558,t  per  Lord  Tenterden  in  Basten 
V,  Carew,  3  B.  &  C.  649,  652  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  558  (E, 
C.  L.  R.  vol.  16)) :  that  there  cannot  legally  be  an  imprisonment  without 
a  record  or  a  *conviction  and  a  warrant  (Pal ey  on  Convictions  r^ir^o 
215,  388,  1  Hale's  P.  C.  583,  The  King  v.  Beck,  1  Stra.  127,  L  ^^"^ 
per  Yates,  J.,  in  Strickland  v.  Ward,  7  T.  R.  631  n.,  633  n..  Ex  parte 
Bassett,  6  Q.  B.  481  (E.  C.  L.  R.  vol.  51),  1  New  Sess.  Cas.  337,  In  re 
Nesbett,  1  New  Sess.  Cas.  366,  Prickett  v.  Gratrex,  8  Q.  B.  1021  (E, 
C.  L.  R.  vol.  55),  2  New  Sess.  Cas.  429),  which  warrant  must  exist  at 
the  time,  and  cannot  be  drawn  up  afterwards  (Mostyn  v.  Fabrigas,  1 
Cowp.  161,  Hutchinson  v.  Lowndes,  4  B.  &  Ad.  118  (E.  C.  L.  R,  vol. 
24)),  though  a  conviction  may:  that  the  charter  granted  by  Queen 
Elizabeth  to  the  university,  or  the  statute  which  confirmed  it,  did  not 
invest  the  vice-chancellor  with  the  authority  of  a  Judge  of  a  Court  of 
record,  nor  was  the  plea  framed  on  that  supposition :  that,  though  ordi- 
narily none  but  a  Court  of  record  can  punish  by  fine  and  imprisonment 
(Dr.  Bonham's  Case,  4  Co.  Rep.  355,  Beecher's  Case,  8  Co.  Rep.  260), 
yet  the  mere  power  to  fine  and  imprison  does  not  per  se  constitute  a 
Court  of  record :  and  that  the  Spinning-House  was  not  a  legal  place  of 
imprisonment, — Bacon's  Abridgment,  Gaol  and  Oaolers  (A.) ;  and  see 
the  23  H.  8,  c.  3,  and  5  &  6  W.  4,  c.  38.(a) 

Sir  Fitzroy  Kelly^  Q.  C,  O'Malht/y  Q.  C,  and  Denman,  Q.  C,  in 
support  of  the  rule,  contended  in  substance  as  follows: — That  the  de- 
fendant was  entitled  to  a  verdict  upon  the  evidence  as  it  stood  at  the 
close  of  the  plaintiff's  case ;  that  the  vice-chancellor  acted  as  a  Judge 
of  a  Court  of  record,  though  with  a  limited  jurisdiction,  and  was  pro- 
Co)  Tb«re  wu  a  second  action  arising  out  of  the  same  transaction,  Erett  r.  Neville,  which  it 
VII  arranged  should  abide  the  event  of  Kemp  v.  NeriUe.  Upon  the  argument  of  the  rule  in 
this  ease,  Naylor  (with  whom  was  Hawkina,  Q.  C.)  was  heard  on  behalf  of  the  plaintiff  in  thai 
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tected  in  all  he  did ;  and  that  the  objections  urged  on  the  part  of  the 
plaintiff,  whether  in  an  action  for  false  imprisonment,  or  on  a  motion  for 
*^A,X\  **  ^"^  ^^  habeas  corpus  to  discharge  the  plaintiff  from  custody, 
J  were  equally  void  of  foundation, — citing  Gwinne  r.  Poole,  2 
Lutw.  935,  1560,  Groenvelt  v.  Burwell,  1  Salk.  200,  Comb.  76,  1  Lord 
Eaym.  454,  Carth.  421, 491,  Godfrey's  Case,  11  Co.  Rep.  42,  The  Case 
of  Conspiracy  (Floyd  v.  Barker),  12  Co.  Rep.  24,  Bushell's  Case,  1 
Mod.  119,  Hamond  v.  Howell,  1  Mod.  184,  2  Mod.  218,  Mostyn  r. 
Fabrigas,  1  Cowp.  161,  Calder  v.  Halkett,  3  Moore's  P.  C.  28,  Taaffe 
V.  Lord  Downes,  3  Moore's  P.  C.  36,  n.,  Doswell  v,  Impey,  1  B.  &  C. 
163  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  350  (E.  C.  L.  R.  vol.  16),  Dicas  v. 
Lord  Brougham,  6  C.  &  P.  249  (E.  C.  L.  R.  vol.  25),  Case  of  the  Mar- 
shalsea,  10  Co.  Rep.  64,  Houlden  v.  Smith,  14  Q.  B.  841  (E.  C.  L.  R. 
vol.  68),  Garnett  v.  Ferrand,  6  B.  &  C.  611  (E.  C.  L.  R.  vol.  13),  9  D. 
&  R.  657  (E.  C.  L.R.  vol.  22),  Tozer  v.  Child,  7  Ellis  &  B.  377  (E.  C. 
L.  R.  vol.  90),  Cave  v.  Mountain,  1  M.  &  G.  257  (E.  C.  L.  R.  vol.  39), 
1  Scott  N.  R.  132,  Hutchinson  v.  Lowndes,  4  B.  &  Ad.  118  (E.  C.  L.  B. 
vol.  24),  Ackerley  v.  Parkinson,  3  M.  &  Selw.  411,  The  Kingr.  Barker, 
1  East  185,  Massey  v,  Johnson,  12  East  67,  82,  Gray  v.  Cookson,  16 
East  13,  Brittain  v.  Kinnaird,  1  Brod.  &  B.  433  (E.  C.  L.  R.  vol.  6),  4 
J.  B.  Moore  50  (E.  C.  L.  R.  vol.  16),  Hawk.  P.  C,  Book  2,  c.  16,  ss. 
3,  12,  3  Bl.  Com.  24,  25 :  That  the  finding  that  the  vice-chancellor  did 
not  make  due  inquiry  as  to  the  plaintiff's  character  of  the  persons  to 
whom  she  referred,  was  altogether  idle  and  immaterial ;  for  that,  assum- 
ing he  was  wrong  in  this  respect,  it  would  amount  to  nothing  more  than 
an  improper  rejection  of  evidence,  which  never  could  be  suggested  to 
form  a  ground  of  action  against  the  Judge :  That,  as  to  the  warrant,  if 
necessary,  the  existence  of  a  valid  warrant  at  the  time  would  be  pre- 
sumed, and  that,  at  all  events,  the  formal  warrant  afterwards  drawn  ap 
was  suflScient:  That,  as  to  the  prison,  if  that  was  a  question  for  the 
jury,  they  had  disposed  of  it  by  finding  that  it  was  a  reasonably  fit  and 
proper  place,  and,  if  a  question  of  law,  the  evidence  showed  it  to  be  a 

*'S451      8*^  ^^^''  ^"'^'^  ^'  Higher  k  Clerke,  Cro.  Eliz.  167,  Ex  ♦parte 
-*  Evans,  8  T.  R.  172 :  And  that  the  mere  commitment  to  a  wroog 
gaol  was  not  the  subject  of.  an  action.     Com.  Dig.  Ijnprisonment  (B). 

Cur.  adv.  vuU. . 

Erlb,  C.  J.,  now  delivered  the  judgment  of  the  Court : — 

In  this  case  it  has  been  contended,  on  behalf  of  the  defendant,  that 
the  rule  to  enter  a  verdict  for  him  should  be  made  absolute,  either  on 
the  leave  reserved  at  the  trial  upon  the  close  of  the  plaintiff's  case,  or  on 
the  finding  of  the  jury :  and  we  are  of  opinion  that  he  is  entitled  to 
succeed  on  each  of  these  grounds. 

The  declaration  was  for  imprisonment. 

The  plea  set  out  the  charter,  which  empowered  the  university,  by 
their  officers,  to  make  search  in  the  town  of  Cambridge  for  comiDoa 
women  and  other  persons  suspected  of  evil,  and  all  such  persons  as  thej 
should,  upon  such  search,  find  guilty  or  suspected  of  evil,  to  punish  by 
imprisonment  or  otherwise  as  to  the  chancellor  or  vice-chancellor  should 
seem  fit.  The  plea  then  proceeded  to  allege  that  the  charter  aforesaid 
had  been  confirmed  by  statute  as  fully  as  if  it  bad  been  repeated  ver- 
batim therein ;  and  that  the  proctors,  by  command  of  the  university,  on 
a  search  in  Cambridge,  found  the  plaintiff  and  other  women  assembled 
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in  a  earriage,  in  company  with  some  scholars  of  the  university,  and  then 
reasonably  suspecting  the  plain tiflf  of  evil, — that  is,  of  so  being  in  com- 
pany with  the  said  scholars  for  idle,  disorderly,  and  immoral  purposes, — 
apprehended  the  plaintiif,  and  brought  her  before  the  defendant,  the 
vice-chancellor,  in  order  for  her  examination  touching  the  premises; 
whereupon  the  defendant  did  hear  and  examine  the  plaintiff,  and  was 
satisfied  of  the  matters  aforesaid,  and  caused  her  to  be  punished  by  im- 
prisonment in  a  fit  and  proper  place  of  confinement. 

*The  replication  admitted  the  statute,  and  took  issue  upon  the  r^^-A^ 
rest  of  the  plea,  *- 

The  plaintiff  in  her  evidence  stated  that  she  had'  been  apprehended 
under  the  circumstances  alleged  in  the  plea,  and  brought  before  the  vice- 
chancellor  by  the  proctors,  and  that  the  vice-chancellor  made  inquiries 
of  her  respecting  the  said  circumstances,  and  heard  her  answers  and  her 
request  that  reference  might  be  made  to  some  persons  for  her  character, 
and  then  pronounced  sentence  of  imprisonment  for  fourteen  days  in 
the  Spinning-House,  where  she  was  subjected  to  the  treatment  com- 
plained of  in  the  declaration,  the  same  being,  as  far  as  appeared,  the 
MimX  course.  She  also  stated  that  she  had  no  disorderly  or  immoral 
porpose;  that  the  charge  was  not  made,  and  the  witnesses  were  not 
examined,  in  her  presence ;  that  no  inquiry  was  made  of  the  persons  to 
whom  she  had  referred  for  her  character ;  that  there  was  no  examination 
of  any  one  upon  oath;  and  that  there  was  no  warrant  of  commitment, 
as  far  as  appeared  to  her. 

The  other  witnesses  for  the  plaintiff  corroborated  those  statements, 
and  added  nothing  that  is  relevant  to  the  present  inquiry. 

An  admission  was  made  by  the  plaintiff's  counsel,  that  the  defendant, 
as  vice-chancellor,  had,  throughout  the  proceedings  complained  of,  acted 
according  to  the  best  of  his  judgment  and  discretion. 

The  counsel  for  the  defendant  thereupon  contended,  that,  on  the 
assumption  of  this  evidence  being  true,  all  the  material  allegations  in 
the  plea,  which  were  put-  in  issue  by  the  replication,  were  proved 
thereby;  that  there  was  no  question  of  fact  for  the  jury,  and  that 
therefore  they  ought  to  be  directed  to  give  their  verdict  for  the  de- 
fendant. 

The  substance  of  the  contention  was,  that  this  evidence  proved  that 
the  vice-chancellor  acted  throughout  *in  the  capacity  of  a  Judge,  r^rAj 
holding  office  under  the  charter,  and  adjudicatipg,  according  to  ^ 
the  best  of  his  judgment,  upon  a  question  within  his  jurisdiction, 
brought  before  him  for  judicial  determination ;  and  that,  if  this  was  true 
in  fact,  it  followed  that  in  law  no  action  of  trespass  could  be  sustained 
against  him,  as  Judge,  for  anything  so  done  by  him  in  that  capacity, 
although  there  might  be  a  mistaken  opinion  in  respect  either  of  fact  or 
of  law. 

Upon  this  point  leave  was  reserved  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

In  pursuance  of  this  leave,  this  rule  was  obtained;  and,  after  careful 
attention  to  the  arguments  and  authorities,  we  have  come  to  the  conclu- 
sion that  it  should  be  made  absolute. 

We  are  of  opinion,  that,  as  the  charter  in  express  terms  invests  the 
vice-chancellor  with  authority  to  punish,  by  imprisonment  or  otherwise 
^^  he  should    think    fit^    he   thereby    became   invested   with  judicial 
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authority,  and  a  Judge  of  record,  and  entitled  to  all  the  protection 
attached  by  law  to  the  judicial  office:  and,  although  it  does  not  appear 
to  us  to  be  essential  for  the  defence  to  rely  on  his  being  a  Judge  of  a 
Court  of  record,  we  are  of  opinion,  that,  when  he  was  so  empowered,  be 
thereby  became  a  Judge  of  a  Court  of  record,  entitled  to  the  protection 
attached  by  law  to  that  office.  One  important  practical  consequence 
resulting  from  the  vice-chancellor  being  considered  as  a  Judge  of  a 
Court  of  record  is  this,  that  the  proceedings  before  him  can  be  proved 
or  disproved  by  the  record  thereof  only,  which  record  may  be  made  up 
at  any  time,  whenever  it  may  become  necessary  to  establish  an  issoe 
duly  raised. 

In  the  present  case  the  plaintiff  took  issue  upon  the  facts  tried  by  a 
jury,  and  did  not  take  any  issue  upon  the  record  of  the  alleged  proceed- 
^^rAQ-]  i"g8>  which  *would  be  properly  triable  by  the  Court  npon 
^  -'  inspection  of  the  record  after  it  had  been  brought  here  by  cer- 
tiorari. 

We  are  further  of  opinion  that  the  jurisdiction  to  hear  and  determine 
and  pass  sentence  of  imprisonment  attached  when  the  proctors,  being 
officers  of  the  university,  brought  before  the  vice-chancellor  for  adjudi- 
cation a  person  found  by  them  in  Cambridge,  and  apprehended  by  them 
there  as  being  a  person  suspected  of  evil,  within  the  meaning  of  the 
charter ;  that,  as  the  charter  defines  no  form  of  proceeding,  either  for 
the  hearing,  or  the  determination,  or  the  committal,  an  action  of  trespass 
could  not  be  sustained  for  any  of  the  judicial  acts  complained  of.  The 
authorities  support  this  opinion. 

The  case  of  Groenvelt  v,  Burwell,  1  Ld.  Raym.  454,  bears  a  strong 
analogy  to  the  present.  There,  the  declaration  was  for  false  imprison- 
ment. The  justification  showed  that  a  charter  of  Henry  VIIL,  con- 
firmed by  statute,  invested  the  censors  of  the  College  of  Physicians  with 
authority  to  supervise  all  physicians  practising  medicine  in  London,  and 
to  punish  them  for  bad  practice,  by  fine  and  imprisonment ;  that  the 
plaintiff  used  the  faculty  of  medicine  in  London,  and  attended  a  patient, 
and  treated  her  unskilfully ;  that  a  complaint  was  made  to  the  censor^ 
who  inquired  into  it,  and  heard  witnesses  and  the  plaintiff,  and  adjudged 
him  guilty  of  bad  practice,  and  sentenced  him  to  imprisonment.  The 
plaintiff  argued  that  the  plea  was  bad  because  it  did  not  show  sufficient 
jurisdiction  in  the  censors.  But  Holt,  C.  J.,  delivering  the  judgment 
of  the  Court,  decided  that  the  censors  had  entitled  themselves  to  a  suffi- 
cient jurisdiction, — first,  over  the  person  of  the  plaintiff,  because  he  had 
practised  in  London, — secondly,  over  the  subject-matter,  viz.,  the  un- 
*'i401  ®^^^f*^^  administration  of  physic, — thirdly,  over  the  fact  for  *  which 
-J  he  was  punished,  because  it  was  committed  within  the  jurisdiction, 
viz.,  in  London :  and  he  goes  on  to  say,  that,  where  a  man  has  jurisdic- 
tion over  another  man  in  all  these  particulars,  it  is  apparent,  that, 
whether  the  matter  of  fact  be  such  as  is  alleged  or  not,  it  is  not  travers- 
able, but  the  plaintiff  is  concluded.  This  judgment  applies  to  the  plea 
no^  in  question.  The  vice-chancellor  has  the  same  power  of  adjudica- 
tion over  the  persons  apprehended  in  Cambridge  by  the  proctors,  as  the 
censors  had  over  persons  practising  medicine  in  London ;  also  the  same 
power  over  the  subject-matter,  viz.,  the  liability  of  the  plaintiff  to  be 
apprehended  on  the  ground  stated  in  the  plea,  as  the  censors  had  over 
the  unskilful  administrators  of  physic ;  also  the  same  power  in  respect 
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of  the  place,  viz.,  Cambridge,  as  the  censors  had  in  respect  of  London. 
Lord  Holt  further  says  that  the  fact  of  which  the  plnintiff  is  convicted 
is  not  traversable,  because  the  authority  of  the  defendants  is  absolute  to 
hear  and  determine  the  offence,  and  that  persons  who  are  Judges  by  law 
shall  not  be  liable  to  have  their  judgments  examined  in  actions  brought 
against  them.  He  further  shows,  by  authorities,  that  a  jurisdiction  to 
fine  and  imprison,  created  by  statute,  is  a  Court  of  record.  Upon  these 
principles,  he  answers  all  the  objections  made  in  that  case  to  the  course 
of  proceeding,  and,  among  others,  the  objection  that  the  witnesses  had 
not  been  examined  on  oath. 

The  rule  that  a  judicial  oflScer  cannot  be  sued  for  an  adjudication 
according  to  the  best  of  his  judgment  upon  a  matter  within  hia  juris- 
diction, and  also  the  rule  that  a  matter  of  fact  so  adjudicated  by  him 
cannot  be  put  in  issue  in  an  action  against  him,  have  been  uniformly 
maintained.  We  shall,  therefore,  only  refer  shortly  to  some  other  cases 
showing  the  variety  of  occasions  on  which  these  rules  have  been  applied; 
and  *we  begin  with  the  justly-celebrated  judgment  of  Powell,  r»ccA 
J.,  in  Gwynne  v.  Poole,  2  Lutw.  387.  There,  the  defendant  was  '- 
held  not  to  be  liable  in  trespass,  although,  as  Judge  of  an  inferior  Court, 
he  had  caused  the  plaintiff  to  be  arrested  in  an  action  where  the  cause 
of  action  arose  out  of  his  jurisdiction ;  and,  although  the  capias  was 
iasoed  without  previous  summons,  and  was  not  made  returnable  at  a  cer- 
tain time,  yet  he  was  justified  because  he  acted  as  Judge  in  a  matter 
over  which  he  had  reason  to  believe  that  he  had  jurisdiction.  In  Floyd 
r.  Barker,  12  Co.  Rep.  223,  the  Judge  and  the  grand  jury  were  held 
not  liable  to  be  sued  in  the  Star  Chamber  for  a  conspiracy  in  respect 
of  their  acts  in  Court,  in  convicting  of  felony.  In  Hamond  v.  Howell, 
2  Mod.  219,  the  Judge  who  committed  for  an  alleged  contempt,  under 
a  warrant  showing  that  in  truth  no  contempt  had  been  committed,  was 
held  not  liable  in  trespass,  because  he  had  jurisdiction  over  the  question, 
and  his  mistaken  judgment,  together  with  the  void  warrant  founded 
thereon,  was  no  cause  of  action.  In  Cave  v.  Mountain,  1  Scott,  N.  R. 
132,  1  M.  &  G.  257  (E.  C.  L.  R.  vol.  39),  the  justice  who  committed 
the  plaintiff  on  an  information  which  contained  no  legal  evidence  either 
of  any  offence  or  of  the  plaintiff's  participation  in  that  which  was  sup- 
posed to  be  an  offence,  was  held  not  to  be  liable  in  trespass,  because  the 
information  was  considered  to  be  directed  against  an  offence  over  which 
the  justice  had  jurisdiction,  if  there  had  been  any  proof  thereof.  In 
Metcalf  V.  Hodson,  Hutton  120,  the  defendant  was  held  not  liable  for 
taking  insufficient  bail  in  a  cause  in  a  local  Court,  because  in  that  Court 
it  was  a  judicial  act  by  him.  In  Garnett  v.  Ferrand,  6  B.  &  C.  615 
(E.  C.  L.  R.  vol.  13),  9  D.  &  R.  657  (E.  C.  L.  R.  vol.  22),  the  coroner 
who  removed  the  plaintiff  from  the  place  of  an  inquest  was  held  not 
liable  in  trespass,  as  the  removal  was  ordered  by  him  in  a  *judi-  r«-ci 
clal  capacity.  In  Tozer  i».  Child,  7  Ellis  &  B.  377  (E.  C.  L.  R.  L  ^^^ 
vol.  90),  the  churchwarden  was  held  not  liable  for  refusing  a  lawful  vote 
in  a  vestry,  because,  although  he  was  acting  partly  in  a  ministerial 
capacity  in  receiving  the  votes,  yet  he  was  also  acting  partly  in  a  judi- 
cial capacity  in  refusing  a  vote,  and  in  that  capacity  he  was  not  liable 
for  a  mistake,  if  he  acted  according  to  the  best  of  his  judgment.  In 
Calder  v.  Halkett,  3  Moore,  P.  C.  28,  the  magistrate  having  jurisdiction 
over  Asiatics  in  Bengal,  bat  not  over  Europeans,  was  held  not  liable  in 
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trespass  for  an  apprehension  of  the  plaintiff  under  a  warrant  issued  by 
him,  he  not  knowing  the  plaintiff  to  be  European.  The  Privy  GooDeil 
saj  that  trespass  will  not  lie  for  a  judicial  act  without  jurisdiction,  unless 
the  Judge  had  the  means  of  knowing  the  defect  of  jurisdiction :  and  it 
lies  on  the  plaintiff  in  every  case  to  prove  that  fact.  In  Houlden  v. 
Smith,  14  Q.  B.  841  (E.  C.  L.  R.  vol.  68),  the  Judge  of  the  CouDty 
Court  was  held  liable  in  trespass  because  he  was  within  the  exception 
thus  laid  down,  and  had  the  means  of  knowing  that  he  had  no  jurisdie- 
tion.  In  Taaffe  v.  Lord  Downes,  8  Moore,  P.  C.  36,  n.,  the  Judge  was 
justified  by  a  plea  in  trespass  showing  a  warrant  issued  by  him  in  his 
capacity  of  Judge,  although  the  plea  did  not  show  that  the  warrant  was 
lawful,  but  was  purposely  confined  to  the  right  of  a  Judge  to  protec- 
tion.    See  the  judgment  of  Fox,  J.,  Id.  50. 

Throughout  these  cases,  and  many  others,  the  vital  importance^  of 
securing  independence  for  every  judicial  mind  is  earnestly  recognised. 
The  principle  applies  in  its  full  extent  to  the  judicial  duty  to  be  per- 
formed b}'  the  vice-chancellor,  and  he  is  therefore  entitled  to  the  same 
protection.  As  the  defendant  had  jurisdiction  in  respect  of  the  matter, 
and  the  person,  and  the  place,  it  does  not  appear  to  us  to  be  essential 
j^cco-i  to  rely  on  his  being  a  Judge  of  a  Court  of  record :  but  we  add 
-'  *some  further  authorities  showing  that  the  power  to  imprison 
made  him  a  Judge  of  record. 

The  statute  of  Westminster  2  empowered  certain  auditors  to  imprison 
bailiffs  who  should  bo  in  arrear  in  their  accounts.  Lord  Coke  says  by 
this  Act  the  auditors  are  Judges  of  record :  2  Inst.  880.  In  Godfrey's 
Case,  11  Co.  Rep.  43  b,  it  is  said  no  Court  can  fine  or  imprison  which 
is  not  a  Court  of  record.  In  Beecher*s  Case,  8  Co.  Rep.  58,  it  is  said, 
^*  Nulla  curia  quae  recordum  non  habet  potest  imponere  finem,  neque 
aliquem  mandare  carceri,  quia  ista  spectant  tantummodo  ad  curias  de 
recordo."  In  the  report  of  Groenvelt's  Case,  under  the  name  of  Dr. 
Grenville  v.  The  College  of  Physicians,  12  Mod.  388,  it  is  said,  that, 
wherever  there  is  a  power  de  novo  created  by  Parliament  to  fine  and 
imprison,  either  of  these  two  makes  it  a  Court  of  record.  Although  in 
Dr.  Bonham's  Case,  8  Co.  Rep.  107,  the  same  principle  is  not  affirmed: 
yet  all  that  Lord  Coke  says  there  extrajudicially  after  deciding  that  the 
action  lay,  has  been  doubted  by  Lord  Holt  in  Groenvelt's  Case,  and 
attributed  to  the  desire  of  Lord  Coke  to  support  a  graduate  of  Cam- 
bridge, and  to  prevent  what  he  considered  an  affront  of  the  university, 
which  must  be  venerated. 

The  plaintiff's  counsel,  in  showing  cause  against  this  rule,  relied 
mainly  on  objections  in  relation  either  to  the  hearing,  or  the  warrant, 
or  the  prison :  and  we  proceed  to  advert  to  each  of  them  in  their  order. 

In  respect  of  the  hearing,  it  appeared  that  the  plaintiff  stated  what 
she  chose  in  answer  to  inquiries  concerning  the  charge :  that  the  vice- 
chancellor  received  information  from  the  proctors  without  oath;  and 
that  the  persons  to  whom  the  plaintiff  referred  were  not  sent  for.  As 
to  the  inquiries  addressed  to  the  plaintiff,  they  seem  to  us  to  be  reason- 
able, in  order  to  give  her  an  opportunity  of  answering  or  explaining  the 
*r-Q-i  facts.  After  *hearing  her  answers,  the  vice-chancellor  might 
-'  with  reason  be  satisfied  that  the  facts  existed  on  which  the 
proctors  acted,  and  was  justified  in  adjudicating  thereon.  As  to  receit- 
ing  iuforraation  not  upon  oath,  there  is  no  express   provision  in  the 


C0M3I0N  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)        553 

charter  enabling  the  vice-chancellor  to  administer  an  oath;  and  the 
esses  show  that  it  was  not  for  this  purpose  essential  to  do  so.  In  Dr. 
Groenvelt's  Case,  the  objection  was  made ;  but  Lord  Holt  was  clear  that 
the  omission  to  hear  evidence  upon  oath  would  not  make  the  defendant 
liable  in  trespass :  1  Lord  Raym.  472.  In  Basten  v.  Carew,  3  B.  &  C. 
663  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  558  (E.  C.  L.  R.  vol.  16),  the 
objection  was  made  that  the  magistrates,  acting  judicially,  must  pro- 
ceed on  evidence  given  under  the  sanction  of  an  oath :  but  the  Court 
decided  against  it,  and  held,  that,  where  the  statute  creating  the  juris- 
diction did  not  direct  the  justices  to  make  inquiry  upon  oath,  the  Court 
could  not  require  it  to  be  done.  In  that  case,  the  statute  related  to 
vacant  possession,  to  be  ascertained  in  great  measure  by  personal  inspec- 
tion, and  60  within  the  knowledge  of  the  justices.  The  jurisdiction 
here  in  question  relates  to  matters  supposed  to  come  within  the  observa- 
tion of  the  officers  of  the  university,  upon  a  search  properly  made  by 
them,  and  also  supposed  to  require  a  summary  interference  on  their  part. 
Unless  the  legislature  bad  expressly  declared  it,  we  should  not  presume 
an  intention  to  make  evidence  upon  oath  essential  for  this  purpose. 
With  respect  to  the  objection  that  the  defendant  did  not  send  to  the 
persons  referred  to  by  the  plaintiff  for  her  character,  he  was  not  under 
any  legal  obligation  so  to  do;  it  was  a  matter  for  his  own  discretion; 
and,  if  he  acted  therein  according  to  the  best  of  his  judgment,  as  it  was 
admitted  that  he  did,  his  omission  to  make  this  inquiry  was  no  ground 
for  maintaining  trespass.  We  must  add,  that  it  would  in  our  opinion 
be  most  inconvenient  and  objectionable  that  the  validity  of  *judi-  r*cr  i 
cial  proceedings  should  depend  on  the  opinion  of  a  jury  whether  ^ 
there  had  been  a  sufficient  hearing  of  the  parties :  and,  indeed,  as  we 
have  already  observed  (ant^,  p.  548),  the  question  whether  there  has 
been  such  a  hearing,  must,  in  the  case  of  a  Court  of  record,  be  decided 
conclusively  by  the  record  itself. 

With  respect  to  the  warrant,  it  was  proved  that  a  writing  was  made 
when  the  plaintiff  was  committed ;  but  that  writing  was  not  produced 
by  the  defendant  when  called  for,  after  notice  to  produce:  and  we 
assume  that  it  was  void  as  a  warrant.  We  have  before  observed,  that, 
in  Ilamond  v.  Howell,  2  Mod.  218,  the  warrant  was  void  on  the  face  of 
it :  so  it  was  in  Groenvelt  v.  Burwell ;  for,  in  each  case,  the  prisoner 
had  been  discharged  by  habeas  corpus :  nevertheless,  the  action  did  not 
lie  in  either :  therefore,  if  a  void  warrant  is  the  same  as  no  warrant, 
the  absence  of  a  warrant  would  not  sustain  the  action.  We  would 
further  observe  that  all  Judges  of  record  have  power  to  commit  to  the 
custody  of  their  officer,  sedente  curia,  by  oral  command,  without  any 
warrant  made  at  the  time.(a)  This  proceeds  upon  the  ground  that  there 
is,  in  contemplation  of  law,  a  record  of  such  commitment,  which  record 
may  be  drawn  up  when  necessary:  Throgmorton  v,  Allen,  2  Roll.  Abr. 
Treipass^  C,  558 ;  and  see  the  judgment  of  Parke,  B.,  in  Watson  v. 
Bodell,  14  M.  &  W.  70. f  Indeed,  for  a  like  reason,  no  warrant  is 
required  for  the  execution  of  a  sentence  of  death :  2  Hale's  P.  C.  c.  57, 
p.  409.  The  rule  thus  established  seems  peculiarly  applicable  to  the 
case  of  a  committal  to  the  gaol  peculiarly  appropriated  to  the  Court,  as 
is  the  present  case.  A  warrant  seems  no  more  necessary  or  useful, 
tinder  those  circumstances,  than  would  a  written  authority  be  from  the 

(a)  See  Ex  parte  Fernandex^  antd,  p.  3,  and  the  author} iier  there  referred  to. 
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keeper  of  the  gaol  to  the  warder  who  locks  up  the  cell.     Therefore, 
*')')')1  ^V^^  ^^^B  ground  also,  the  defendant  is  entitled  to  succeed,  *tlie 

^  vice-chancellor  being  a  Judge  of  record.  Again,  it  has  been  held 
that  a  prisoner  is  in  lawful  custody,  although  committed  to  a  prison  for 
the  purpose  of  being  again  brought  up  for  rehearing,  without  any  warrant, 
commitment,  or  written  authority.  One  Gooding  had  assisted  a  prisoner, 
so  committed,  to  escape,  and,  being  indicted  therefor,  contended  that 
the  custody  was  not  lawful  on  that  account,  and,  if  so,  there  was  do 
offence :  but  the  Judges  decided  unanimously  that  the  custody  was  law- 
ful, notwithstanding  there  was  no  writing :  The  King  p.  Gooding,  cited 
in  Diivis  v.  Capper,  10  B.  &  C.  34  (E.  C.  L.  R.  vol.  21),  5  M.  &  R.  53. 
Now,  the  jurisdiction  under  the  charter  is  left  largely  to  the  discretion 
of  the  vice-chancellor ;  and  an  imprisonment  thereunder  may  be  thougbt 
to^  be  in  closer  analogy  with  a  commitment  to  suppress  immediate  dis- 
order, and  for  further  inquiry,  than  with  a  commitment  in  execution  of 
a  sentence  for  a  definite  crime.  The  description  of  the  offence  is  ex- 
tremely undefined,  and  the  power  is,  to  imprison,  not  only  those  who 
are  guilty,  but  also  those  who  are  suspected  of  evil.  In  trusting  this 
wide  discretion  to  the  university,  the  legislature  must  have  considered 
that  it  would  be  exercised  only  according  to  need,  for  suppressing  im- 
mediate disorder:  and  it  seems  essential  for  its  reasonable  exercise  that 
there  should  be  power  to  make  further  inquiry  by  the  oflScers  of  the 
university,  and  to  remit  the  imprisonment  whenever  the  result  of  sach 
inquiry  should  make  it  right*  so  to  do,  as  was  the  case  with  the  present 
plaintiff.  It  is  not,  however,  necessary  to  pursue  this  subject  farther. 
Suffice  it  to  observe  that  the  proposition  advanced  in  argument,  that 
the  law  requires  a  warrant  in  every  case  of  commitment,  is  clearly  erro- 
neous. We  therefore  are  of  opinion  that  a  committal  in  the  exercise 
of  this  peculiar  jurisdi-ction,  where  no  special  method  is  directed  by  the 
»'^fil   s^^^^^®>  although  it  was  not  *shown  to  be  made  under  a  warrant, 

•^  gives  no  cause  of  action.  The  case  of  Hutchinson  v.  Lowndes, 
4  B.  &  Ad.  118  (E.  C.  L.  R.  vol.  24),  was  relied  on  for  the  plaintiff  to 
prove  the  contrary.  There,  the  defendant  was  held  liable  in  trespass 
because  he  committed  the  plaintiff  to  prison  orally,  without  any  warrant 
in  writing,  and  kept  him  in  prison  beyond  a  time  reasonably  required 
for  making  out  a  warrant :  but  the  ground  of  the  judgment  is  expressed 
to  be,  because  the  statute  which  created  the  special  authority  under 
which  the  committal  was  made  also  enacted  that  the  authority  so  created 
should  be  exercised  by  making  a  warrant  in  writing.  The  ^decision, 
confined  to  that  ground,  is,  by  implication,  an  authority  against  an  action 
of  trespass  for  a  commitment  without  a  warrant,  where  the  statute  does 
not  enact  that  the  newly-created  authority  shall  be  exercised  by  warrant, 
and  where  there  is  no  implication  that  the  legislature  intended  to  make  a 
warrant  essential.  We  should  further  observe,  in  respect  to  Ilutchinsoii 
V,  Lowndes,  that  the  plea  was  the  general  issue  iy  statute;  but,  if  the 
justification  had  been  pleaded  in  extenso,  as  here,  the  plaintiff  could  not 
have  recovered  for  the  excess  of  jurisdiction  in  imprisoning  beyond  the 
time  so  reasonably  required,  without  a  special  replication,  or  a  new 
assignment  of  excess.  So,  if  the  plaintiff  here  relied  on  any  excess 
beyond  the  justification,  she  could  not  avail  herself  of  it  without  so 
pleading. 

With  respect  to  the  objection  that  the  place  of  imprisonment  vas 
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unlawful,  because  it  was  not  proved  to  be  a  common  gaol,  that  also 
appears  to  as  to  be  unfounded.  In  support  of  it  the  plaintiff  relied  oa 
the  general  rules  stated  in  Bacon*s  Abridgment,  Oaol  and  Gaoler  (A), 
that  gaols  can  only  be  erected  by  Act  of  Parliament,  and  on  the  statute 
of  Henry  IV.,  requiring  a  commitment  to  be  made  to  a  common  gaol, 
and  on  the  *abBence  of  any  grant  of  a  gaol  to  the  university,  r+cr^ 
Bat,  considering  the  purpose  for  which  the  jurisdiction  was  ere-  ^ 
ated,  and  the  nature  of  the  fact  for  which  the  party  was  to  be  imprisoned, 
and  referring  to  the  observations  before  made  on  this  point  in  relation 
to  the  absence  of  a  warrant,  and  considering  also  that  the  place  of  con- 
finement appeared  to  be  the  accustomed  place  used  for  that  purpose  by 
the  university,  we  are  bound  to  presume  the  usage  to  be  lawful  till  tho, 
contrary  is  shown, — which  was  not  done  here.  There  may  be  a  lawful 
gaol  in  the  keeping  of  a  subject,  by  prescription  or  grant :  see  2  Inst. 
100,  and  the  statute  19  H.  7,  c.  10,  giving  the  custody  of  all  the  King's 
gaols,  prisons,  and  prisoners  to  the  sheriir8,(a)  and  putting  an  end  to 
many  gaols  held  by  individuals,  except  all  gaols  whereof  any  person  or 
corporation  have  the  keeping  of  estate  of  inheritance  or  by  succession. 
It  well  consists  with  history  (see  4  Inst.  255),  and  the  evidence  in  this 
cause,  that  the  university  had,  at  the  time  of  that  statute,  if  not  from  its 
very  foundation,  among  its  privileges  and  franchises,  a  place  for  the 
confinement  of  some  classes  of  prisoners  committed  by  its  own  officers, 
and  that  the  same  privilege  and  franchise  has  continued  by  succession 
to  the  present  time,  and  so  made  the  place  a  lawful  prison  for  the  purpose 
to  which  it  was  applied.  In  The  Queen  v.  Archdall,  8  Ad.  &  E.  281 
(E.  C.  L.  R.  vol.  85),  3  Nev.  &  P.  696,  the  right  of  the  vice-chancellor 
to  have  the  sole  control  over  granting  licenses  for  the  sale  of  beer  in 
Cambridge,  was  disputed ;  and  the  judgment  was  for  the  university,  for 
reasons  which  may  be  adopted  in  the  present  case.  The  Court  there 
took  notice  that  a  control  of  the  most  absolute  kind  in  certain  respects 
was  necessary  for  the  preservation  of  discipline  and  morals,  and  the 
prevention  of  the  *disorder  which  the  age  and  dispositions  of  the  r^cco 
younger  students  would  tend  to  produce;  that  the  university,.*- 
generally  a  favoured  body,  was  not  unlikely  to  procure  from  the  Crown 
what  might  reasonably  be  asked  for,  and,  being  a  learned  body,  would 
procure  it  in  such  a  form  as  would  render  the  grant  valid.  The  Court 
farther  felt  itself  bound  to  presume  in  favour  of  the  existing  user,  and 
refused  to  call  on  the  vice-chancellor  to  justify  the  exercise  of  an  ancient 
practice.  If  the  place  was  lawful,  it  was  not  contended  that  the  treat- 
ment therein  would,  upon  these  pleadings  and  this  evidence,  constitute 
a  substantive  cause  of  action  against  the  defendant. 

For  these  reasons,  we  think  that  the  defendant  is  entitled  to  make 
the  rule  absolute  to  enter  the  verdict  for  him,  pursuant  to  the  leave  re- 
served at  the  close  of  the  plaintiff's  case.  We  consider  that  the  replica- 
tion, admitting  the  statute  which  confirmed  the  charter  set  out  in  the  ^ 
plea  as  fully  as  if  it  was  repeated  verbatim  therein,  admitted  the  charter 
as  set  out.  But,  if  it  was  not  thereby  admitted,  then,  on  giving  the 
charter  in  evidence,  the  right  of  the  defendant  would  be  the  same. 

The  other  part  of  the  rule, — for  entering  the  verdict  for  the  defendant 
upon  the  special  finding  of  the  jury, — is  thus  rendered  immaterial :  but 
the  general  importance  of  the  case  induces  us  to  make  some  remarks 

(«)  See  the  21  A  22  Yici.  c.  22. 
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upon  the  phases  which  it  presents  from  this  latter  point  of  view.  The 
contested  allegations  in  the  plea  were  disposed  of  separately  at  the  trial. 
The  construction  of  the  charter,  and  the  absence  of  a  warrant,  were 
within  the  province  of  the  Judge,  and  not  for  the  jury.  Of  the  other 
allegations,  three  only  were  required  to  be  left  to  the  jury  separately, 
viz.,  first,  whether  the  proctors  had  reasonable  cause  for  suspicion  of  the 
^.rcqi  plaintiff;  secondly,  whether  the  vice-chancellor  *heard  and  ex- 
J  amined  the  plaintiff;  thirdly,  whether  the  place  of  imprisonment, 
and  the  treatment  therein,  were  lawful.  The  jury  found  that  the  proc- 
tors  had  reasonable  cause  for  suspicion,  and  that  the  complaint  of  the 
prison  and  the  treatment  therein  was  unfounded :  but,  in  respect  of  the 
hearing  and  the  examination  of  the  plaintiff,  they  found  that  the  de* 
fendant  had  not  made  due  inquiry  into  her  character,  and  (a  matter 
clearly  beyond  their  province)  that  the  punishment  was  undeserved. 
This  finding  of  the  jury  must  be  considered  together  with  the  course  of 
proceeding  at  the  trial. 

The  facts  deposed  to  by  the  plaintiff,  were,  for  the  most  part,  undis- 
puted,— being  confirmed  by  the  evidence  for  the  defendant.  In  respect 
of  the  facts  themselves,  there  was  no  question :  in  respect  of  the  effect 
of  those  facts,  there  was  contest.  Thus,  the  circumstances  of  the  appre- 
hension were  not  in  dispute ;  but  the  contest  was,  whether,  under  those 
circumstances,  the  proctors  had  reasonable  cause  for  suspicion.  Thus, 
also,  the  statement  of  the  plaintiff,  that  the  vice-chancellor  made  inqni- 
ries  of  her,  and  heard  her  answers,  was  not  in  dispute ;  but  the  contest 
was,  whether  he  had  a  right  to  put  those  inquiries  to  her,  or  to  decide 
without  hearing  testimony  on  oath,  or  to  decide  without  sending  to  refer 
to  the  persons  mentioned  by  the  plaintiff  as  knowing  her  charaeter. 
The  allegation  was  that  the  defendant  heard  and  examined  the  plaintiff. 
The  plaintiff  contended  that  the  jury  ought  not  to  find  that  he  had  done 
80,  if  they  were  of  opinion  that  the  hearing  and  examination  was  not 
properly  conducted  in  all  or  either  of  these  respects.  It  appears  by  the 
finding,  and  by  what  passed  at  the  time  of  the  verdict,  that  the  jury 
were  of  opinion  that  the  hearing  was  not  properly  conducted  in  this 
respect, — that  the  defendant  did  not  make  due  inquiry  into  the  plaintiff's 
♦'^fiOl  character.  *Now,  although  they  meant  their  finding  to  support 
■^  the  plaintiff's  case,  they  did  not  mean  to  do  so  at  the  expense  of 
truth,  nor  to  disafiirm  the  plaintiff's  account  of  what  passed  between  her 
and  the  defendant  when  she  was  brought  before  him.  It  was  accepted 
as  an  imperfect  verdict,  rather  than  that  the  trial  should  be  rendered 
abortive  by  reason  of  the  jury  not  coming  to  an  agreement :  and  we  con- 
sider we  give  effect  to  the  intention  of  the  jury  if  we  put  this  construc- 
tion upon  the  whole  of  their  finding, — that  all  the  allegations  in  the 
plea  are  proved,  with  this  exception,  that,  after  the  hearing,  the  defend- 
ant did  not  make  such  due  inquiry  into  the  plaintiff's  character  as  he 
was  in  their  opinion  bound  to  do.  In  this  sense,  it  certainly  did  not 
amount  to  a  verdict  for  the  plaintiff,  because  there  is  no  issue  upon  the 
question  whether  the  defendant  was  bound  to  make  the  inquiry  which 
the  jury  required :  and  we  are  clear  that  he  was  not  legally  bound  to  do 
so.  It  therefore  was,  in  point  of  law,  a  verdict  for  the  defendant,  be- 
cause it  affirmed  the  truth  of  every  fact  and  every  inference  necessary 
to  support  the  defence,  and  which  it  was  for  the  jury  to  decide,  and  it 
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denied  onlj  an  immaterial  fact,  which  oaght  not  to  affect  the  decision 
of  the  case. 

The  result  is,  that  the  verdict  entered  for  the  plaintiff  on  this  finding 
should  be  set  aside,  and  the  verdict  entered  thereon  for  the  defendant, 
pursuant  to  the  leave  reserved.  Rule  absolute. 


The  authorities  in  the  United  States  acted  wilfully.  •  The  general  principle 

are  very  clear  that  no  action  will  lie  was  either  decided  or  asigerted  in  Up- 

against  a  Judge  of  a  Court  of  record  for  shaw   v.  Oliver,  Dudley  (Geo.)  241 ; 

what  he  does  in  the  course  of  his  office  Thompson  v.  Lyle,  8  W.  &  S.  168 ; 

in  the  absence  of  malice,  if  at  all.     It  M'Dowel  v.  Van   Deusen,  12   Johns, 

voald  be  destructive  to  the  independ-  356;  Yates  v.  Lansing,  9  Id.  395;  5 

once  of  the  judiciary,  the  value   of  Id.  282 ;   Cunningham  v.  Bucklin,  8 

which  can  never  be  over  estimated,  Cowcn   178.     The   case  of  Yates   r. 

aod  least  of  all  in  this  country,  if  the  Lansing  was  a  very  strong  one.   There 

Jadgo  were  exposed  to  the  vengeance  the  plaintiff  had  been  committed  for  a 

of  a  disappointed  suitor.     No  honest  contempt  by  the  Chancellor  of  the  state 

decision  could  be  expected  from  a  man  of  New  York,  subsequently  discharged 

who  must  balance  the  risk  of  following  by  a  Judge  of  the  Supreme  Court  on 

the  right.     He  would   inevitably  be  habeas  corpus,  and  then  recommitted 

governed  in  any  doubtful  case  by  his  by    the    Chancellor.     He    thereupon 

opinion  of  the  relative  power  or  influ-  brought  suit  against  the  latter  in  the 

ence  of  the  contending  parties.     For  Supreme  Court,  which,  however,  held 

his  own  protection,  he  would  at  least  that  the  action  would   not  lie.     The 

shape  his  course  so  that  whatever  the  Court  of  Appeals   having  afterwards 

event  of  the  cause  he  himself  shall  discharged    the    plaintiff    on    habeas 

escape.  corpus,  on  the  ground  that  the  Chan- 

The  rule  was  laid  down  in  general  cellor  had  no  jurisdiction  to  commit 
terms  in  Ross  v.  Rittenhouse,  2  Dall.  for  contempt,  he  then  took  a  writ  of 
160,164;  1  Yeates  458.  In  Brodie  error  in  his  action  against  the  Chan- 
ts. Rntlcdge,  2  Bay  69,  it  was  held  that  cellor,  but  the  Court  of  Appeals  affirmed 
the  only  remedy  was  by  impeachment,  the  judgment  in  the  Court  below,  thus 
There  the  prothonotary  had  even  re-  establishing  the  civil  irresponsibility 
fused  to  issue  a  writ  against  the  Judge,  of  a  Judge  of  a  superior  Court,  even 
and  the  Court  held  that  he  was  right  for  an  act  beyond  hb  jurisdiction.  It 
b  so  doing.  Phelps  v.  Sill,  1  Day  may  be  added  that  in  Cunningham  v. 
315,  decides  that  no  action  will  lie  Bucklin,  8  Cowen  178,  it  was  held 
against  t  judge  of  probate  for  neglect-  that  the  doctrine  applied  to  a  com- 
ing to  tAke  security  from  a  guardian,  missioner  in  insolvency,  whose  Court 
la  Rei*)  v.  Flood,  2  Nott  &  M'Cord  was  declared  by  statute  to  be  a  Court 
1G8,  the  same  protection  was  held  to  of  record,  even  though  it  were  shown 
extend  to  a  justice  of  the  peace  who  that  he  acted  corruptly.  See  also  the 
exceeded  his  jurisdiction,  unless  he  case  of  Williamson  v.  Lewis,  3  Wright. 
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A.,  for  the  pnrpose  of  raiying  monej,  drew  a  billvpon  J9.,which  6.  accepted.  Being  unable  to 
get  the  bill  iisconnted  without  a  third  name,  A.  procared  C.  to  endorse  it  The  bill  being  oa- 
paid  at  maturitj,  the  holder  a^"reed  to  renew  it ;  and  accordingly  a  fresh  bill  wa^i  dratn  by  B. 
upon  A,f  and  endorsed  by  C.  B.  having  been  compelled  to  paj  the  whole  amovnty— Bold, 
Ihat  he  was  entitled  to  sne  C.  for  oontribation. 

One  Cheeseman,  a  contractor  at  Brighton,  beinfj  in  want  of  money, 
.applied  to  Reynolds,  the  plaintiff,  to  accommodate  him  with  his  accept- 
ance for  150/.,  and,  upon  his  consenting  to  do  so,  a  bill  for  that  amount 
was  drawn  by  Cheeseman  upon  and  accepted  by  Reynolds.  Cheese- 
man's  bankers  declining  to  discount  the  bill  without  baring  anotber 
name  to  it,  Wheeler  at  Cheeseman's  request  endorsed  it.  On  its  arriving 
at  maturity,  Cheeseman  prevailed  upon  the  holders  to  renew  the  bill; 
and  the  new  bill  was  drawn  by  Reynolds  upon  Cheeseman,  and  endorsed 
by  Wheeler.  Reynolds  having  been  compelled  to  pay  this  second  bill, 
brought  this  action  against  Wheeler  to  recover  contribution,  and,  at  the 
trial  before  Wightman,  J.,  at  the  last  assizes  for  Sussex,  obtained  a 
verdict  for  75/. ;  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  verdict  for  him  or  a  nonsuit,  if  the  Court  should  be  of  opinion,  that, 
there  being  no  joint  liability  in  the  plaintiff  and  the  defendant^  there 
was  no  implied  liability  to  contribution. 

Bovillj  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Tompson  Ohitty  now  showed  cause. — Both  plaintiff  and  defendant 
became  parties  to  this  bill  for  the  accommodation  of  Cheeseman,  and 
thereby  became  joint  sureties  for  him.  It  is  quite  immaterial  how  the 
parties  became  sureties,  if  they  are  in  point  of  fact  co-sureties  for  the 
principal, — whether  by  the  same  or  by  separate  instruments.  Whether 
one  be  liable  primarily  and  the  other  in  a  secondary  degree  makes  no 
p^tf^n  *difference:  the  law  regards  only  the  substance  of  the  transac- 
^^"J  tion.  In  Deering  v.  The  Earl  of  Winchelaea,  2  Bos.  &  P.  260, 
1  Cox  318,  it  was  expressly  held,  that,  if  A.,  B.,  and  C.  become  bonnd 
as  sureties  for  D.  in  three  separate  bonds,  and  any  one  of  them  be  com- 
pelled to  pay  the  whole  debt  of  the  principal,  the  two  others  are  com- 
pellable to  contribute  in  proportion  to  the  penalties  of  their  respectire 
bonds.(a)  Eyre,  C.  J.,  delivering  the  opinion  of  the  Court,  there  said: 
**  In  the  particular  case  of  sureties,  it  is  admitted  that  one  surety  may 
compel  another  to  contribute  to  the  debt  for  which  they  are  jointly 
bound.  On  what  principle?  Can  it  be  because  they  are  jointly  bound? 
What  if  they  are  jointly  and  severally  bound  ?  What  if  severally  bonnd 
by  the  same  or  different  instruments?  In  every  one  of  those  cases, 
sureties  have  a  common  interest  and  a  common  burthen.  They  are 
bound  as  effectually  quoad  contribution  as  if  bound  in  one  instrument, 
>'ith  this  difference  only,  that  the  sums  in  each  instrument  ascertain  the 
proportions,  whereas,  if  they  were  all  joined  in  the  same  engagement, 
they  must  all  contribute  equally."  In  treating  of  contribution  between 
sureties,  Dr.  Story,  in  his  Equity  Jurisprudence,  §  493,  says:  "The 
claim  certainly  has  its  foundation  in  the  clearest  principles  of  natural 
justice ;  for,  as  all  are  equally  bound,  and  are  equally  relieved,  it  seems 
but  just  that  in  such  a  case  all  should  contribute  in  proportion  towards 
a  benefit  obtained  by  all,  upon  the  maxim  Qui  sentit  commodum  sentire 

(o)  And  see  Sajer  v.  Melson,  1  Vern.  456. 
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debet  et  onus.  And  the  doctrine  has  an  equal  foundation  in  morals, 
aince  no  one  ought  to  profit  by  another  man's  loss,  where  he  himself  has 
incurred  a  like  responsibility.  Any  other  rule  would  put  it  in  the  power 
of  the  creditor  to  select  his  own  ^victim,  and,  upon  motives  of  r^t^q 
mere  caprice  or  favouritism,  to  make  a  common  burthen  a  roost  ^ 
gross  personal  oppression.  It  would  be  against  equity  for  the  creditor 
to  exact  or  receive  payment  from  one,  and  to  permit,  or  by  his  conduct 
to  caase,  the  other  debtors  to  be  exempt  from  payment.  And  the  cre- 
ditor is  always  bound  in  conscience,  although  he  is  seldom  bound  by 
contract,  as  far  as  he  is  able,  to  put  the  party  paying  the  debt  upon  the 
same  footing  with  those  who  are  equally  bound.  It  can  be  no  matter 
of  surprise,  therefore,  to  find  that  Courts  of  equity  adopted  and  acted 
apon  this  salutary  doctrine,  as  equally  well  founded  in  equity  and  mo- 
rality, at  a  very  early  period.  The  ground  of  relief  does  not,  therefore, 
stand  upon  any  notion  of  mutual  contract,  express  or  implied,  between 
the  sureties,  to  indemnify  each  other  in  proportion  (as  has  sometimes 
been  argued);  but  it  arises  from  principles  of  equity,  independent  of 
contract.  If  the  doctrine  were  otherwise,  a  surety  would  be  utterly 
without  relief;  because  he  has  not,  either  in  equity  or  at  law,  any  title 
to  compel  the  obligee  to  assign  over  the  bond  to  him  upon  his  making 
payment,  or  otherwise  discharging  the  obligation."  And  in  §  495,  the 
learned  author  says:  ^^ Originally,  it  seems  to  have  been  questioned 
whether  contribution  between  sureties,  unless  founded  upon  some  posi- 
tive contract  between  them,  incurring  such  a  liability,  was  a  matter 
capable  of  being  enforced  at  law.  But  there  is  now  no  doubt  that  it 
may  be  enforced  at  law  as  well  as  in  equity,  although  no  such  contract 
exists.  And  it  matters  not  in  case  of  a  debt,  whether  the  sureties  are 
jointly  and  severally  bound,  or  only  severally ;  or  whether  their  surety- 
ship arises  under  the  same  obligation  or  instrument,  or  under  divers 
obligations  or  instruments,  if  all  the  instruments  arei  for  the  same 
identical  debt."  Here,  the  real  transaction  is,  that  'Reynolds  f^zqa 
and  Wheeler  jointly  lend  their  names  to  Cheeseman  to  enable  ^ 
him  to  raise  money.  Being  co-sureties,  it  is  immaterial  by  what  form 
or  number  of  instruments  they  became  so.  It  results  from  the  law, 
that,  if  one  is  compelled  to  pay  the  whole  debt,  he  has  a  right  to  sue 
his  co-surety  for  contribution.  [Byles,  J. — In  equity,  I  believe,  it  is 
held  that  a  surety  who  has  been  compelled  to  pay  the  whole  amount,  is 
eatitlcd  to  contribution,  even  though  he  did  not  at  the  time  of  entering 
into  the  obligation  know  that  he  had  a  co-surety.  This  would  strike 
one  as  remarkable,  seeing  that  the  knowledge  that  he  had  a  co-surety, 
and  consequently  a  right  of  contribution,  might  have  been  the  induce- 
ment on  the  part  of  each  to  enter  into  the  engagement.]  In  equity,  as 
at  law,  the  real  transaction  may  always  be  shown. 

Bovill,  Q.  C,  in  support  of  the  rule. — This  is  not  a  case  of  joint 
suretyship  at  all.  The  first  bill  was  drawn  by  Cheeseman  upon  Rey- 
nolds, and  the  defendant,  Wheeler,  by  afterwards  endorsing  it,  simply 
guarantied  to  the  holder  that  the  bill  should  be  paid  either  by  the 
acceptor  or  by  the  drawer.  In  the  second  bill,  the  drawer  and  acceptor 
were  reversed.  When  Reynolds  accepted  the  first  bill,  he  did  so  with- 
out any  reliance  upon  the  joint  suretyship  of  Wheeler,  which  at  that 
time  was  not  contemplated.  Upon  no  principle  of  law  or  reason,  there- 
fore, could  the  former  be  entitled  to  call  on  the  latter  for  contribution. 
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Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  substance  of  the  transaction  is  this : — Gheeseman  was  in  want  of 
money,  and  applied  to  Reynolds  and  to  Wheeler  to  lend  him  their  names 
in  order  to  obtain  it.  If  the  money  had  been  raised  by  the  joint  and 
^cgr-i  several  note  or  bond  of  the  three,  *it  could  not  for  a  moroent 
^  have  been  contended  that  Reynolds,  paying  the  whole,  would  not 
have  been  entitled  to  call  upon  Wheeler  for  contribution.  The  ma- 
chinery adopted  here  was,  the  drawing  of  a  bill  by  Gheeseman  upon 
Reynolds,  and  the  endorsement  of  it  by  Wheeler.  As  between  these 
three  parties  and  the  holders,  the  acceptor  would  be  primarily  liable, 
and,  on  his  failure  to  pay,  recourse  would  be  had  to  the  drawer  and  the 
endorser.  But  their  relation  to  the  holder  has  no  bearing  on  their  rela- 
tion to  one  another.  Reynolds  and  Wheeler  each  became  surety  for 
the  same  debt  or  liability  of  their  principal,  Gheeseman.  Reynolds, 
therefore,  clearly  had  a  right  to  call  upon  Wheeler  for  contribution. 

Williams,  J. — I  am  of  the  same  opinion.  There  was  evidence  from 
which  a  promise  on  the  part  of  the  defendant  to  pay  to  the  plaintiff 
contribution  in  respect  of  what  he  might  have  been  called  upon  to  paj 
on  Gheeseman's  account  might  be  implied.  There  is  some  little  difficalt; 
in  understanding  how  a  contract  for  contribution  can  be  implied  under 
such  circumstances  as  these.  Parke,  B.,  deals  with  that  mutter  in  the 
case  of  Kemp  v,  Finden,  12  M.  &  W.  421,  424,t  where  he  says:  "In 
Craythorne  v,  Swinburne,  14  Ves.  164,  the  right  of  a  surety  to  call 
upon  his  co-surety  for  contribution  is  treated  by  Lord  Eldon  as  depend- 
ing rather  upon  a  principle  of  equity  than  upon  contract,  unless  in  this 
sense,  that  a  contract  may  be  inferred  upon  the  implied  knowledge  by 
all  persons  of  that  principle."  That  Jias  been  followed  by  a  host  of 
authorities  which  have  established  the  principle,  that,  where  two  or  more 
are  sureties  for  the  debt  of  another,  and  one  of  them  has  been  called 
upon  to  pay  and  has  paid  more  than  his  share,  he  may  sue  his  co-sureties 
*^8fil  ^^^  reimbursement  to  the  extent  of  their  respective  proportions. 
-'  If  the  relation  of  surety  subsists,  he  is  entitled  to  contribution, 
and  we  are  entitled  to  disregard  the  form  of  the  instrument.  The  recent 
decisions  as  to  suretyship,  show,  that,  not  only  in  actions  like  the  pre- 
sent, but  also  in  cases  where  the  question  is  whether  the  surety  has  been 
discharged  or  not,  the  form  of  the  instrument  may  be  wholly  di^ 
regarded. 

The  rest  of  the  Court  concurring,  Rule  discharged. 

The  American   authorities  on   the  v,  Vanse,  1  Rob.  Va.  169 ;  Warner  f. 

subject  of  contribution   between  co-  Price,  3  Wend.  897  j  Norton  v.  Coons, 

sureties,  will   be  found  collected  and  2  Seld.  33 ;  Woodworth  v,  Bowles,  5 

discussed  in  the  notes  to  Bering  v.  Earl  Ind.  277 ;  Sisson  r.  Barrett,  2  Comst 

of  Winchelsea,  1  Leading  Cases  in  £q.,  406 ;  Dani  el  v.  M'Rae,  2  Uawks  590; 

3d   Am.  Ed.  143  a.      In  conformity  Bell  v.  J8'|)er;  2  Ind.  £q.  597. 
with  the  decision  in  the  text  see  Stout 
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NAYLOB  and  Another  v.  MORTIMORE.    June  8. 

Th6  defendanty  in  Aa^st,  1860,  presented  a  petition  to  the  Court  of  Bankruptcy  under  the  211  th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  klZ  Vict.  c.  106),  and  obtained  the 
usual  order  for  the  protection  of  his  person  and  property  fi'om  all  process  until  further  order, 
—which  protection  was  from  time  to  time  renewed  until  the  5th  of  June,  1861,  and  his  pro- 
posal (to  pay  10«.  in  the  pound  by  certain  instalments)  was  assented  to  by  the  requisite  num* 
ber  of  creditors,  and  approred  and  confirmed  by  the  commissioner. 

On  the  6th  of  March  and  4th  of  April,  1861,  the  plaintiffs  obtained  two  judgments  against  tho 
defendant;  and  on  the  21st  of  April,  1861  (and  whilst  his  protection  was  in  force),  they  com- 
menced an  action  against  him  upon  those  judgments: — 

The  Court  refused  to  stay  the  proceedings  therein. 

Ox  the  7th  of  March,  1861,  an  action  was  brought  by  the  plaintiffs 
against  the  defendant  as  the  acceptor  of  a  bill  of  exchange*  for  1132Z. 
14#.  Td.,  in  which  action  judgment  was  signed  on  the  25th  of  March, 
1861,  for  1158^.  159.  9(2.  debt  and  costs:  and  on  the  same  day  a  second 
action  was  brought  by  the  plaintiffs  against  the  defendant  as  the  acceptor 
of  two  bills  of  exchange  for  955Z.  7«.  Id,  and  12212.  4«.  \d,  respectively, 
in  which  last-mentioned  action  judgment  was  signed  on  the  4th  of 
April,  1861,  for  22572.  98.  6(2.,  debt  and  costs  and  interest. 

On  the  21st  of  April,  1861,  the  plaintiffs  commenced  an  action  against 
the  defendant  upon  the  above  judgments. 

*0n  the  31st  of  August,  1860,  the  defendant  petitioned  the  r^rnw 
Court  of  Bankruptcy  under  the  211th  and  subsequent  sections  ^ 
of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  18  Vict.  c.  106), 
praying  that  his  person  and  property  might  be  protected  from  all  pro- 
cess, and  that  such  proposal  as  he  might  be  able  to  make,  or  such  modi- 
fication thereof  as  by  three-fifths  in  number  and  value  of  his  creditors 
might  be  determined,  might  be  carried  into  effect  under  the  superintend- 
ence and  control  of  the  Court.  An  order  was  thereupon  made  by  the 
commissioner  that  the  person  and  property  of  the  defendant  should  be 
protected  from  all  process  until  the  26th  of  September  then  next,  or 
until  further  order ;  and  a  private  sitting  was  appointed  to  be  held  on 
that  day  at  the  Court  of  Bankruptcy  in  Basinghall  Street  for  the  proof 
of  debts  and  for  the  purpose  of  obtaining  the  assent  of  three-fifths  in 
number  and  value  of  the  creditors  who  should  have  proved  debts  to  the 
amount  of  102.  to  a  proposal  for  the  future  payment  or  the  compromise 
of  the  defendant's  debts  and  engagements,  &c. ;  and  an  assignee  was 
appointed.  The  plaintiffs  had  due  notice  of  the  above  and  of  the  sub- 
sequent sittings.  The  petitioner  duly  filed  an  account  and  proposal ; 
and  the  plaintiffs  proved  their  debt  in  respect  of  the  before-mentioned 
bills.  The  first  private  sitting  was  adjourned  to  the  4th  of  October,  and 
further  adjourned  to  the  25th  October,  I860. 

On  the  18th  October,  1860,  the  petitioner  filed  a  modified  proposal; 
and,  at  the  meeting  held  on  the  25tb,  more  than  three-fifths  in  number 
and  value  of  the  creditors  who  had  proved  debts  to  the  amount  of  102. 
assented  to  such  modified  proposal ;  but  the  commissioner,  upon  tho 
application  of  the  plaintiffs,  adjudged  him  a  bankrupt,  and  adjourned 
the  petition  and  all  further  proceedings  into  the  public  Court.  The 
*deci8ion  of  the  commissioner  was  reversed  by  the  Lords  Justices,  r*r^go 
on  appeal.  ^ 

In  consequence  of  the  delay  thus  occasioned,  the  modified  proposal 
filed  on  the  18th  of  October,  1860,  could  not  be  carried  Dut;  and  n 
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further  modified  proposal  was  filed  on  the  28th  of  February,  1861,  to 
pay  the  creditors  10«.  in  the  pound  bj  certain  instalments.  An  ad- 
journed meeting  was  held  on  the  18th  of  March,  1861,  at  which  this 
last-mentioned  proposal  was  assented  to  bj  more  than  three-fifths  in 
number  and  value  of  the  creditors  who  had  proved  debts  to  the  amount 
of  101. 

A  second  sitting  was  appointed  for  and  duly  held  on  the  3d  of  April, 
1861,  when  the  further  modified  proposal  was  assented  to  by  all  the 
creditors  (being  more  than  the  required  number)  except  the  plaintiffs; 
and  on  the  10th  the  proposal  received  the  approval  and  confirmation  of 
the  Court  of  Bankruptcy,  and  was  duly  filed  and  certified ;  and  the 
petitioner's  protection  from  arrest  was  continued  till  the  5th  of  June,  or 
until  further  order. 

The  money  and  securities  to  which  the  plaintiffs  were  entitled  nnder 
the  above  proposal  were  duly  tendered  to  one  of  the  plaintiffs,  bat  he 
declined  to  receive  them. 

Upon  an  afiidavit  setting  forth  the  above  facts,  and  further  stating 
that  the  plaintiffs  had  never  attempted  to  enforce  execution  upon  the 
judgments  so  obtained  against  the  defendant,  and  that  the  deponent 
(the  defendant)  was  advised  and  believed  that  the  action  was  brought 
with  a  view  to  vex  and  harass  him,  and  to  evade  the  effect  of  the  statute, 
and  to  defeat  the  proceedings  taken  thereunder, 

ManUty^  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
^5691  ^^^y  ^^^  proceedings  in  this  '^'action.  He  submitted  that  the 
^  bringing  an  action  upon  the  judgments  was  a  useless  and  vexa- 
tious proceeding,  inasmuch  as  the  protection  would  be  a  bar  to  any  exe- 
cution thereon ;  and  the  defendant  was  placed  in  this  difficulty,  tktt 
be  could  not  plead  his  protection  in  bar,  because  it  might  be  that  he 
might  fail  to  carry  out  the  arrangement,  and  then  the  protection  woald 
be  gone. 

Lmhj  Q.  C,  and  J.  Brown^  showed  cause. — This  is  a  perfectly  notel 
application.  The  plaintiffs  have  an  undoubted  right  to  bring  their 
action  upon  the  judgments  they  have  obtained.  They  conceive  that  the 
whole  proceedings  before  the  commissioner  were  irregular  and  abortive; 
and  they  are  advised  that  this  is  the  most  convenient  mode  of  trying 
the  question.  [Williams,  J. — There  is  nothing  in  the  Bankrupt  Act 
to  prevent  the  bringing  of  an  action.]  If  the  proceedings  before  the 
commissioner  constitute  a  bar,  the  defendant  may  plead  them  under  the 
216th  section.  Such  pleas  have  been  pleaded  without  objection:  see 
Alcard  V.  Wesson,  7  Exch.  TSS.f     The  Court  called  on 

ManUty  and  Holland  to  support  the  rule. — A  plaintiff  has  no  right 
to  bring  an  action  and  thereby  harass  the  defendant  with  proceedings 
which  must  be  abortive.  An  execution  issued  against  the  person  or  the 
goods  of  the  defendant  after  the  protecting  order  would  clearly  be  set 
aside :  Jones  v.  Simpson,  3  Hurlst.  &  N.  8^6  ;t  Bellhouse  v.  Mellor,  4 
Hurlst.  &  N.  116  ;t  Williams  v.  Dray,  29  Law  J.,  Q.  B.  86 ;  Tomline 
V.  Cadman,  6  C.  B.  N.  S.  783  (E.  C.  L.  R.  vol.  96).  The  ground  upon 
which  it  is  put  by  Pollock,  C.  B.,  in  Jones  v.  Simpson,  is,  that  "  a  writ 
which  cannot  be  executed  ought  not  to  be  issued."  [Byles,  J. — What 
harm  can  the  proceeding  do  the  defendant  ?]  It  puts  him  to  costs. 
♦5701  *Erlb,  C.  J. — This  is  a  rule  calling  upon  us  to  stay  the  pro- 
^  ceedings  in  an  action  upon  certain  judgments,  on  the  ground  that 
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It  has  been  brought  after  the  defendant  has  obtained  an  interim  order 
of  protection  under  the  Bankrupt  Law  Consolidation  Act,  1849,  and 
therefore  the  only  effect  can  be  to  vex  and  oppress  the  defendant  and 
put  him  to  useless  expense.  I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  It  is  clear  that  the  Bankrupt  Act,  by  giving  the  petitioner 
protection  from  process  against  his  person  and  property,  and  being 
gilent  as  to  the  continuing  of  any  action  against  him,  intended  to  reserve 
to  the  plaintiff  the  right  which  every  subject  has  to  sue  his  debtor  and 
obtain  judgment.  I  do  not  find  that  any  section  of  the  statute  has 
t'lken  away  that  right.  Does  it,  then,  make  any  difference  that  the 
action  is  brought  upon  a  judgment  ?  I  think  not.  To  bring  an  action 
upon  a  judgment,  instead  of  issuing  execution  thereon,  is  sometimes 
Texatious ;  and,  to  remedy  that,  the  legislature  made  a  general  provision 
by  the  43  G.  3,  c.  46,  s.  4,  that  a  plaintiff  should  recover  no  costs  in  an 
actioQ  upon  a  judgment,  without  the  order  of  the  Court.  But  there 
again  the  right  of  bringing  the  action  is  by  implication  recognised.  As 
to  the  suggestion  that  the  defendant  will  be  put  to  unnecessary  costs,  it 
is  enough  to  say  that  he  may  avoid  that  by  suffering  judgment  by 
default.  Mr.  Manisty  asks  us  to  interpose,  on  the  ground  that,  under 
the  circumstances,  the  action  upon  the  judgments  can  only  be  brought 
for  the  purpose  of  vexing  and  harassing  the  defendant.  The  answer  I 
Tould  make  to  that  is,  that  it  is  enough  for  me  to  be  told  that  the, plain- 
tiffs are  advised  that  they  have  a  substantial  interest  in  persevering  in 
the  action.  In  the  absence,  therefore,  of  any  intelligible  grievance 
inflicted  upon  the  defendant,  I  do  not  think  we  are  ^justified  in  r^cciri 
interfering.  The  rule  must  be  discharged,  and  discharged  with  ^ 
costs. 

Williams,  J. — I  am  of  the  same  opinion.  Whatever  may  be  the 
real  object  of  the  plaintiffs  in  bringing  the  action,  or  of  the  defendant  in 
resisting  it,  it  seems  to  me  to  be  quite  clear  that  we  have  no  power  to 
interfere  with  the  right  which  the  law  gives  to  every  suitor,  except  where 
such  interference  is  warranted  by  some  specific  legislative  provision. 
Here  there  is  none  such. 

WiLLES,  J.,  concurred. 

Byles,  J. — I  also  am  of  opinion  that  this  rule  must  be  discharged. 
The  case  begins  with  an  admitted  right  on  the  part  of  the  defendants  to 
bring  their  action.  The  judgments  in  question  are,  it  is  true,  modern 
judgments.  But,  how  would  the  matter  have  stood  if  the  period  of 
limitation  for  suing  on  a  judgment-debt  had  nearly  run  out  ?  I  think 
the  certificate  should  be  pleaded.  If  the  order  of  the  commissioner  is 
nothing  more  than  a  protection  of  the  petitioner's  person  and  property 
from  execution,  the  present  application  is  premature.  If  the  matter  be 
doubtful,  then  it  is  open  to  the  objection  that  we  are  asked  on  motion 
to  decide  a  doubtful  question  which  ought  to  be  left  to  the  ordinary 
course  of  proceeding,  when  our  decision,  if  erroneous,  might  be  set  right. 
There  is  no  precedent  for  our  interference  in  this  way;  and  the  reason 
and  convenience  of  the  thing  are  opposed  to  it. 

Rule  discharged,  with  costs. 
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*572]  *NORTH  v.  SMITH.    May  25. 

The  plaintiff  was  driviDg  a  wagon  with  three  horses  along  a  highwaj,  walking  in  the  nsasl  viy 
at  the  head  of  the  leading  horse,  on  his  proper  side  of  the  road.  The  defendant  and  bii 
groom  were  riding  by  at  a  foot  pace  (meeting  the  wagon  on  the  wrong  side),  when,  just  u  he 
passed  the  plaintiff,  the  groom  touched  his  horse  with  a  spur,  and  the  horse  kicked  out  and 
struck  the  plaintiff: — Held,  that  the  act  of  using  the  spur  when  so  near  to  the  plaintiff  vas 
such  an  improper  act  on  the  part  of  the  groom  as  to  jastify  the  jury  in  finding  the  defendant 
to  hare  been  guilty  of  negligence. 

This  -was  an  action  for  negligence,  tried  before  Erie,  C.  J.,  at  the 
sittings  in  London  after  the  last  Hilary  Term. 

The  facts  were  as  follows : — The  plaintiff  was  proceeding  along  a  road 
in  Southwark  with  his  master's  wagon  drawn  by  three  horses.  The 
road  was  about  twenty-five  feet  wide,  and  the  wagon  was  within 
four  feet  of  the  kerb  on  the  near  side ;  and  the  plaintiff  was  walking 
within  that  space  at  the  head  of  the  leading  horse.  The  defendant  was 
riding  at  a  foot  pace,  accompanied  by  his  groom,  coming  from  the  oppo- 
site direction.  The  groom,  just  as  he  had  passed  the  plaintiff,  his  master 
having  put  his  horse  into  a  trot,  spurred  the  horse  he  was  riding  in  order 
to  follow  him,  whereupon  the  horse  struck  out  with  his  hind  legs,  and 
knocked  the  plaintiff  down.  There  was  no  evidence  to  show  that  the 
horse  was  vicious  or  in  the  habit  of  kicking :  but  it  was  insisted  on  the 
part  of  the  plaintiff,  that  the  act  of  the  groom  in  spurring  him  whilst 
the  plaintiff  was  so  near  was  such  an  act  of  negligence  and  want  of 
proper  caution  as  to  render  his  master  liable  for  the  consequences. 

For  the  defendant,  it  was  contended  that  there  was  no  evidence  of 
negligence  which  could  properly  be  submitted  to  the  jury,  the  use  of  the 
spur,  the  ordinary  instrument  for  the  government  and  control  of  a  horse, 
not  being  per  se  an  act  of  impropriety. 

The  learned  Judge  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  plaintiff,  damages  502. :  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there 
was  no  evidence  upon  which  the  jury  could  properly  find  for  the 
plaintiff. 

*^7^1       *^^^^^^^i^^y  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi 
J  accordingly. 

Parry ^  Serjt.,  and  Beaslet/y  now  showed  cause. — There  was  abund- 
ant evidence  of  negligence  to  warrant  the  conclusion  the  jury  arrived 
at.  The  plaintiff  was  walking  where  it  was  proper  and  customary  for 
the  driver  of  a  wagon  to  walk,  and  on  his  proper  side  of  the  road. 
The  defendant  and  his  groom  were  on  the  wrong  side,  and  this,  though 
not  conclusive,  is  nevertheless  a  fact  to  be  taken  into  consideration. 
The  use  of  a  spur  may  be  very  proper  under  some  circumstances:  hut. 
the  question  is  whether  it  was  not  an  act  of  gross  impropriety  and  care- 
lessness on  the  part  of  the  defendant's  servant  to  apply  it  at  the  moment 
when  the  plaintiff  was  in  such  close  proximity  to  his  horse's  heels.  In 
Gibbons  v.  Pepper,  1  Lord  Raym.  38,  4  Mod.  404,  1  Salk.  637,  to  an 
action  for  assault  and  battery,  the  defendant  pleaded  that  he  rode  upon 
a  horse  in  the  King's  highway,  and  that  his  horse  being  affrighted  ran 
away  with  him,  so  that  he  could  not  stop  the  horse ;  that  there  were 
several  persons  standing  in  the  way,  among  whom  the  plaintiff  stood; 
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and  that  he  called  to  them  to  take  care,  hut  that,  notwithstanding,  the 
plaintiff  did  not  go  out  of  the  way,  but  continued  there ;  so  that  the 
defendant's  horse  ran  over  the  plaintiff  against  the  will  of  the  defend- 
ant, quse  est  eadem  transgressio,  &c.  The  plaintiff  demurred :  and 
Serjeant  Darnell  for  the  defendant  argued,  that,  if  the  defendant  in  his 
justification  shows  that  the  accident  was  inevitable,  and  that  the  negli- 
gence of  the  defendant  did  not  cause  it,  judgment  shall  be  given  for 
him.  To  prove  which  he  cited  Weaver  v.  Ward,  Hob.  344,  Moore  864, 
pi.  1192,  2  Rol.  Abr.  548,  1  Brownl.  Prec.  188.  Northey,  for  the 
plaintiff,  said,  that,  in  all  these  cases,  the  *defendant  confessed  r^c^^ 
a  battery,  which  he  afterwards  justified ;  but,  in  this  case,  he  *- 
justified  a  battery  which  is  no  battery.  Of  which  opinion  was  the 
whole  Court ;  for,  if  I  ride  upon  a  horse,  and  J.  S.  whips  the  horse,  so 
that  he  runs  away  with  me,  and  runs  over  any  other  person,  he  who 
whipped  the  horse  is  guilty  of  the  battery,  and  not  me.  But^  if  I  by 
fpurring  was  the  cause  of  such  accidenty  then  lam  guilty.  In  the  same 
manner,  if  A.  takes  the  hand  of  B.,  and  with  it  strikes  C,  A.  is  tho 
trespasser,  and  not  B.  And,  per  Curiam :  tho  defendant  might  have 
given  this  justification  in  evidence,  upon  the  general  issue  pleaded :  and 
therefore  judgment  was  given  for  the  plaintiff.  A  man  who  uses  spurs 
does  80  at  his  own  peril.  The  position  in  which  the  defendant  and  his 
servant  had  placed  themselves  called  for  the  exercise  oT  more  than 
ordinarv  care. 

Ballantinej  Serjt.,  and  David  Keane^  in  support  of  the  rule. — The 
mere  fact  of  a  man's  driving  (or  riding)  on  the  wrong  side  of  the  road 
is  no  evidence  of  negligence.  It  was  so  held  by  this  Court  in  Lloyd  r. 
Ogleby,  5  C.  B.  N.  S.  667  (E.  C.  L.  R.  vol.  94).  Neither  can  a  man 
he  charged  with  negligence,  or  even  with  impropriety  or  want  of  cau- 
tion, for  using  a  spur.  There  was  nothing  to  show  that  the  horse  in 
question  was  at  all  vicious  or  accustomed  to  kick,  and  therefore  no 
evidence  whatever  from  which  the  jury  could  be  warranted  in  inferring 
negligence.  In  a  very  recent  case  in  this  Court,  it  was  laid  down,  that, 
in  an  action  of  this  description,  the  Judge  is  not  justified  in  leaving  the 
matter  to  the  jury  when  the  plaintiff's  evidence  is  equally  consistent 
with  the  absence  as  with  the  existence  of  negligence  in  the  defendant: 
Cotton  V.  Wood,  8  C.  B.  N.  S.  568  (E.  C.  L.  R.  vol.  98).(a) 

*Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis-  r+r^^c 
charged.  I  cannot  say  that  there  was  not  some  evidence  for  the  ^  ^' 
jury  that  the  defendant  had  been  guilty  of  negligence.  I  agree  that 
the  defendant  would  not  have  been  liable  if  the  horse  had  without  any 
provocation  kicked  out  and  struck  the  plaintiff,  in  the  absence  of  a 
vicious  disposition  known  to  the  owner.  But  here  the  horse,  at  the 
moment  the  spur  was  applied  to  him,  was  in  such  close  proximity  to  the 
plaintiff,  who  was  walking  in  his  proper  place,  that  I  think  the  jury 
^ere  well  warranted  in  saying  that  the  use  of  the  spur  was  a  culpable 
act.  I  do  not  at  all  put  it  on  the  ground  that  the  defendant  was  on  the 
vrong  side  of  the  road.  I  am  well  aware  that  that  alone  would  not 
make  him  liable.  But  I  think  the  groom  showed  such  a  want  of  care 
in  applying  the  spur  at  the  moment  he  did,  as  to  render  his  master 
liable  for  the  result. 

(a)  And  see  HAmmnck  v.  White,  11  C.  B.  N.  S.  (E.  C.  L.  R.  toI.  103).    See  aUo  AddUon  on 
Wrong?,pp.  237,  238. 
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Williams,  J. — I  am  quite  of  the  same  opinion.  There  was  evidence 
that  the  injury  sustained  by  the  plaintiff  was  fairly  attributable  to  the 
incautious  act  of  the  groom  in  applying  the  spur  to  his  horse  before  he 
had  got  clear  of  the  wagon  and  horses.  My  Lord  was  bound  to  leave 
that  evidence  to  the  jury;  and  I  think  it  warranted  the  conclusion  they 
arrived  at.  The  case  does  not  turn  upon  the  fact  of  the  defendant 
being  on  the  wrong  side.  If  there  was  negligence  at  all,  it  was  npon 
the  principle  that  a  man  has  been  held  liable  for  spurring  a  spirited 
horse  in  the  midst  of  a  crowd,  or  the  permitting  a  fettered  ass  to  lie  in. 
a  dark  and  narrow  lane,  so  that  a  person  riding  by  fell  over  it, — Davies 
V.  Mann,  10  M.  &  W.  546.t 

The  rest  of  the  Court  concurring,  Rule  discharged. 


^..-^T   ♦EDWARD  JAMES  PURNELL,  Appellant;  THE  WOLVEIU 
^^^J       HAMPTON  NEW  WATERWORKS  COMPANY,  Respond- 
ents.     May  27. 

By  the  35lh  section  of  the  Waterworks  Clauses  Act,  1847  (10  A  11  Viet  c.  It),  it  is  eoaetcd 
that  the  undertakers  shaU  proride  and  keep  in  the  pipes  to  be  laid  down  by  tbem  a  rapplj 
of  pure  and  wholesome  water,  Ae, ;  "  and  such  supplj  shall  bo  constantly  laid  on  at  sncb  a 
pressure  as  will  make  the  water  reach  the  top  story  of  the  highest  houses  within  the  limit! 
of  the  special  Act»  unle**  it  be  provided  hif  the  epeeial  Act  that  the  water  to  be  evpplied  &jr  tit 
undertaker*  need  not  be  eonatantly  laid  on  under  pretaurt  :**  and  by  s.  42  it  is  enacted  that 
**  the  undertakers  shall  at  all  times  keep  charged  with  water,  under  such  pressure  as  aforesaid, 
all  their  pipes  to  which  fire-plugs  shall  be  fixed,  unless  prevented  by  frost,  unusual  dron^ht, 
or  other  unavoidable  cause  or  accident,  or  during  necessary  repairs." 

In  1845,  a  Company  was  formed  for  supplying  wa|er  to  the  town  of  W.,  under  an  Act  of  Par- 
liament (8  A  9  Vict  c.  cxxxv.)  which  contained  no  provision  for  supplying  water  at  high 
pressure.  In  1850,  the  works  of  that  Company  were  authorized  to  be  extended  by  an  Act  (U 
A  14  Vict.  c.  Ixxiv.),  the  1st  section  of  which  declared  that  "the  Waterworks  Clansei  Act, 
1847,  with  respect  to  the  construction  of  the  waterworks,"  should  be  incorporated  tberevilh. 

In  1855,  a  new  Company  was  formed  for  the  better  supplying  with  water  the  town  of  W^  the 
suburbs  thereof,  and  the  parishes  and  places  adjacent  thereto,  by  an  Act  of  18  &  19  Vict  e. 
cli.,  by  the  1st  section  of  which  it  was  enacted  that  the  Waterworks  Clauses  Act,  1847  (amongst 
others),  "should,  except  as  therein  otherwise  provided,  be  incorporated  with  and  form  part 
of  that  Act;"  and  by  the  40th  section  it  was  provided  that  "the  water  to  be  supplied  from 
any  pipe  of  the  Company  need  not  be  constantly  laid  on  under  pressure." 

In  1856,  the  two  Companies  were  amalgamated  under  an  Act  of  19  A  20  Viet  e.  IviL,  the  )d 
section  of  which  contained  a  general  provision  incorporating  the  Waterworks  Clauses  Act, 
1847,  therewith  :— 

Held,  that  the  amalgamated  Company  was  not  liable  to  the  high  pressure  obligation  contsioed 
in  the  35th  or  42d  sections  of  the  general  Act 

The  following  case  was  stated  for  the  opinion  of  the  Court  porsnant 
to  the  20  &  21  Vict.  c.  43  :— 

Complaint  was  made  by  and  a  summons  issued  at  the  instance  of 
Edward  James  Purnell,  the  surveyor  of  the  borough  of  Wolverhampton, 
on  behalf  of  the  corporation  of  that  borough,  against  the  Wolverhamp- 
ton New  Waterworks  Company.  The  hearing  took  place  on  the  7th  of 
December,  1860. 

The  complainant  alleged,  that,  after  the  making  and  passing  of  tlie 
Waterworks  Clauses  Consolidation  Act,  1847,  10  &  11  Vict.  c.  17,  and 
the  Wolverhampton  New  Waterworks  Act,  1855,  18  &  19  Vict  c.  cli., 
the  defendants  before  and  at  the  time  of  committing  the  olTence  charged, 
had  certain  main  and  other  pipes  belonging  to  them  in  the  town  and 
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parish  of  Wolverhampton,  and  had  certain  fire-plugs  fixed  thereto  for 
the  supply  of  water  for  extinguishing  fires  according  to  the  provisions 
of  the  said  Acts,  yet  that  the  defendants,  *on  the  10th  of  Octo-  r^enn 
ber,  1860,  did  not  keep  charged  with  water  the  said  pipes  so  ^ 
belonging  to  them,  and  to  which  fire-plugs  were  so  fixed,  but  then  and 
there  wholly  neglected  so  to  do,  though  not  prevented  from  so  doing  by 
frost,  unusual  drought,  or  unavoidable  cause  or  accident,  or  during 
necessary  repairs.     A  penalty  of  10/.  attaches  to  the  offence. 

It  was  proved,  that,  on  the  night  in  question,  the  Company's  pipes 
were  not  kept  sufficiently  charged  with  water,  and  that  damage  by  fire 
to  the  extent  of  500/.  was  sustained. 

On  behalf  of  the  defendants  no  proof  was  submitted  that  they  the  de- 
fendants were  prevented  from  affording  the  required  supply  of  water  by 
either  of  the  causes  mentioned  as  exceptions  in  section  42  of  the  Water- 
works Clauses  Consolidation  Act,  1847. 

The  complainant  relied  upon  the  provisions  of  the  following  statutes, — 
8  4  9  Vict.  c.  cxxxv.  (the  Wolverhampton  Waterworks  Act),  ss.  53,  54, 
55,  68,  and  69:  also  the  Waterworks  Clauses  Consolidation  Act,  1847 
(10  &  11  Vict.  c.  17),  particularly  ss.  1,  35,  42,  43,  and  85 :  also  the 
Wolverhampton  New  Waterworks  Act,  1855  (18  4;  19  Vict.  c.  cli.),  the 
1st  section  of  which  enacts  that  '^  the  Companies  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  16),  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  and  the  Waterworks  Clauses  Consolidation 
Act,  1847  (10  &  11  Vict.  c.  17),  shall,  except  as  herein  otherwise  pro- 
vided, be  incorporated  with  and  form  part  of  this  Act :"  also  the  Wolver- 
hampton Waterworks  Transfer  Act,  1856  (19  &  20  Vict.  c.  Ivii.),  par 
ticalarly  ss.  6,  16,  and  17. 

By  the  preamble  of  the  Waterworks  Clauses  Consolidation  Act,  1847, 
it  is  provided  **  that  this  Act  shall  extend  only  to  such  waterworks  as 
shall  be  authorized  by  any  Act  of  Parliament  hereafter  to  be  passed 
which  shall  declare  that  this  Act  shall  be  incorporated  therewith ;  r^^no 
*and  all  the  clauses  of  this  Act,  save  so  far  as  they  shall  be  ex-  *• 
fressly  varied  or  excepted  by  any  such  Act,  shall  apply  to  the  under- 
taking authorized  thereby,  and  shall  with  the  clauses  of  every  other  Act 
which  shall  be  incorporated  therewith  form  part  of  such  Act." 

The  defendants  contended,  and  called  witnesses  to  prove, — first,  that, 
on  the  night  in  question,  there  was  a  sufficient  supply  of  water  in  the 
Company's  pipes  to  which  fire-plugs  were  fixed, — secondly,  they  con- 
tended that  s.  42  of  the  10  &  11  Vict.  c.  17  (the  Waterworks  Clauses 
Act,  1847)  did  not  apply,  because  in  that  respect  such  last-mentioned 
Act  was  expressly  varied  and  excepted  by  s.  40  of  the  18  &  19  Vict.  c. 
cli.  (the  Wolverhampton  New  Waterworks  Act,  1855),  and  therefore 
that  they  were  not  to  be  required  to  keep  the  water  on  under  the  pressure 
stated  in  s.  35  of  the  10  &  11  Vict.  c.  17. 

After  hearing  the  evidence  adduced  on  both  sides,  the  magistrate 
found  that  the  defendants  failed  in  establishing  their  first  ground,  and 
that  on  the  night  in  question  there  was  not  such  a  supply  of  water  as 
(presuming  that  ss.  36  and  42  of  the  10  &  11  Vict.  c.  17  taken  together 
were  incorporated  with  the  Act  of  the  18  4;  19  Vict.  c.  cli.)  it  was  in- 
cumbent upon  the  defendants  to  have  in  their  pipes ;  and  that  the  defend- 
ants were  not  prevented  from  affording  such  supply  by  either  of  the 
exceptions  mentioned  in  s.  42  of  the  10  &  11  Vict.  c.  17.   But  he  found 
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for  the  defendants  on  the  second  ground :  whereupon  the  complainant 
(the  appellant  in  this  case),  being  dissatisfied  with  his  decision  as  errone- 
ous in  point  of  law,  demanded  a  case. 
*^791       Tomlinsony  for  the  appellant.(a) — The  Waterworks  ♦Clauses 

J  Act,  1847,  reciting  that  "  it  is  expedient  to  comprise  in  one  Act 
sundry  provisions  usually  contained  in  Acts  of  Parliament  authorizing 
the  construction  of  waterworks  for  supplying  towns  with  water,  and 
that  as  well  for  avoiding  the  necessity  of  repeating  such  provisions  in 
each  of  the  several  Acts  relating  to  such  undertakings,  as  for  insuring 
greater  uniformity  in  the  provisions  themselves,"  enacts  in  s.  1,  "that 
*^fi01  *^^^^  ^^^  h\ifi\\  extend  only  to  such  waterworks  as  shall  be  *autho- 

-»  rizcd  by  any  Act  of  Parliament  hereafter  to  be  passed  which 
shall  declare  that  this  Act  shall  be  incorporated  therewith ;  and  all  the 
clauses  of  this  Act,  save  so  far  as  they  shall  be  expressly  varied  or 
excepted  by  any  such  Act,  shall  apply  to  the  undertaking  authorized 
thereby,  so  far  as  the  same  shall  be  applicable  to  such  undertaking,  and 
shall,  with  the  clauses  of  every  other  Act  which  shall  be  incorporated 
therewith,  form  part  of  such  Act,  and  be  construed  therewith  as  forming 
one  Act."  And  s.  2  enacts  that  "  the' expression  '  the  special  Act*  used 
in  this  Act  shall  be  construed  to  mean  any  Act  which  shall  be  hereafter 
passed  authorizing  the  construction  of  waterworks,  and  with  which  this 
Act  shall  be  incorporated  ;  and  the  word  '  prescribed*  used  in  this  Act 
in  reference  to  any  matter  herein  stated  shall  be  construed  to  refer  to 
such  matter  as  the  same  shall  be  prescribed  or  provided  for  in  the 
special  Act,  and  the  sentence  in  which  such  word  occurs  shall  be  con- 
strued as  if,  instead  of  the  word  '  prescribed,'  the  expression  '  prescribed 
for  that  purpose  in  the  special  Act*  had  been  used."  The  question  for 
the  decision  of  the  Court  is,  whether  the  Company  were  bound  to  keep  the 
water  on  under  the  pressure  mentioned  in  the  35th  section  of  the  10  &  11 
Vict.  c.  17.(6)     The  duty  is  created  by  s.  42,  which  enacts  that "  the 

(a)  Tbe  points  marked  for  nrgument  on  tbo  part  of  the  appellants  were  as  follow?  :— "Thtt, 
by  the  effect  of  the  Waterworks  Clauses  Act,  1847  (10  A  11  VicL  c.  17),  s.  1,  and  the  WoiTer- 
hampton  New  Waterworks  Act,  1855  (18  k  19  Vict.  o.  cli.)i  a*  ly  tho  prorisiiona  of  tbe  fonner 
Act  were  incorporated  in  tbe  latter,  save  so  far  as  expressly  yaried  or  excepted : 

**  That  the  35th,  37th,  and  42d  sections  of  the  first  Act  impose  two  obligations  on  the  nnder- 
takers, — first,  to  keep  their  pipes  at  all  times  charged  with  water  sufficient  for  domestic  nse^for 
cleansing  and  sanitary  purposes,  and  for  extinguishing  fire,  unless  prevented  by  fro?t,  Ae.,— 
secondly,  to  keep  their  pipes  at  all  times  so  charged  with  water  for  domestic  use  and  for  extin- 
guishing fire,  at  such  a  pressure  as  to  reach  the  tops  of  the  highest  houses : 

"  That  the  40th  section  of  tho  latter  Act  docs  not  relievo  the  respondents  from  tbe  first  obli- 
gation, but  only  excepts  and  relieves  them  from  the  second  obligation,  of  keeping  their  pipes 
charged  at  all  times  under  such  pressure ;  and  that,  as  they  failed  in  the  performance  of  ifce 
first  obligation,  and  neglected  to  keep  their  pipes  sufficiently  charged  with  water  at  the  time 
of  tbe  fire,  though  not  prevented  by  frost,  Ac,  they  were  liable  to  the  penalty  of  102.,  under 
tho  43d  section  of  the  first  Act: 

**  And  that  this  construction  is  fortified  by  the  provisions  of  a  further  Act  obtained  by  tb« 
respondents  in  pari  materia, — the  Wolverhampton  Waterworks  Transfer  Act,  185ft  (19  *  ?• 
Vict.  c.  Ivii.),  by  s.  6,  transferring  an  older  Company's  works  (mentioned  in  tbo  recital)  totto 
respondents  a.4  part  of  their  undertaking,  and  s.  3  incorporating  the  'Waterworks  Clauses  Aet, 
1847,'  generally,  even  if  that  unqualified  incorporation  has  not  the  effect  of  repealing  tbe  40th 
section  of  the  Wolverhampton  Now  Waterworks  Act,  1855,  as  to  the  whole  combined  under- 
laking." 

(6)  Which  enacts  that  "  the  undertakers  shall  provide  and  keep  in  the  pipes  to  be  laid  down 
by  them  a  supply  of  pure  and  wholesome  water,  sufficient  for  the  domestic  use  of  all  tbe  inhab- 
itants of  the  town  or  district  within  the  limits  of  the  special  Act,  who  as  hereinafter  provided 
shall  bo  entitled  to  demand  a  supply  and  shall  be  willing  to  pay  water-rate  fur  tbe  same;  and 
such  supply  shall  be  constantly  laid  on  at  such  a  pressure  as  will  make  the  water  reach  the  top 
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^undertakers  fihall  at  all  timea  keep  charged  with  water,  under  r^cro-i 
such  pressure  as  aforesaid  (s.  35),  all  their  pipes  to  which  fire-  ^  "^ 
plags  shall  be  fixed,  unless  prevented  by  frost,  unusual  drought,  or  other 
unavoidable  cause  or  accident,  or  during  necessary  repairs,  and  shall  allow 
all  persons  at  all  times  to  take  and  use  such  water  for  extinguishing  fire, 
without  making  compensation  for  the  same."     By  the  Wolverhampton 
Waterworks  Transfer  Act,  1856,  the  Wolverhampton  Waterworks  Com- 
phoy,  which  was  created  by  the  8  &  9  Vict.  c.  cxxxv.,  and  the  Wolver- 
hnmpton  New  Waterworks  Company,  which  was  created  by  the  18  &  19 
Vict.  c.  cli.,  were  amalgamated.    By  s.  4  of  this  last-mentioned  Act,  the 
Waterworks  Clauses  Act,  1847,  and  ss.  53  and  54  of  the  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  are  incorporated 
therewith :  and  by  s.  6,  the  undertakmg  and  all  the  works,  &c.,  of  the 
old  Company  were  transferred  to  the  new  Company.    The  Goldthorn  Hill 
reservoir  and  the  main  in  respect  of  which  the  complaint  was  made  were 
part  of  the  works  and  property  of  the  old  Company.     The  15th  section 
of  the  last-mentioned  Act  enacts,  that,  ^^  after  the  commencement  of  this 
Act,  and  except  as  is  by  this  Act  otherwise  expressly  provided,  the  new 
Company  shall  for  the  purposes  of  this  Act,  with  respect  to  the  water- 
works, undertaking,  and  property  to  be  so  vested  in  the  new  Company, 
represent  to  all  intents  the  old  Company  :*'  and  s.  16  enacts,  that,  *'  after 
the  commencement  of  this  Act,  and  except  as  is  by  this  Act  otherwise 
expressly  provided,  the  new  Company  shall  be  subject  to  and  perform 
and  conform  to  all  duties,  obligations,  and  liabilities  to  which  the  old 
Company  immediately  before  the  commencement  of  this  Act  were  or  but 
for  this  Act  would  be  or  become  subject,  and  shall  relieve  and  indemnify 
the  old  Company  and  their  ofBcers  and  servants,  and  their  respective 
^representatives,  of  and  from  all  such  duties,  obligations,  and  r^icon 
liabilities,  and  all  costs,  damages,  and  expenses  in  that  behalf:"  ■- 
and  s.  17  enables  the  new  Company  to  exercise  all  the  powers  of  the  old 
Company  with  respect  to  the  undertaking.     The  8  &  9  Vict.  c.  cxxxy., 
under  which  the  old  Company  was  incorporated,  imposes  no  high-pressure 
obligations :  but  the  68th  section  shadows  forth  what  may  hereafter  be 
done,-— providing  that,  ^^  nothing  herein  contained  shall  be  deemed  to 
exempt  the  said  Company  from  the  provisions,  regulations,  and  condi- 
tions, which  may  be  contained  in  any  general  Act  for  improving  the  coiv- 
dition  of  towns  and  populous  districts,  which  may  be  passed  in  this  or 
any  future  session  of  Parliament."    Then,  by  the  Wolverhampton  Water- 
works Amendment  Act,  1850,  13  k  14  Vict.  c.  Ixxiv.,  s.  1,  it  is  enacted 
^^  that  *  the  Lands  Clauses  Consolidation  Act,  1845,'  the  clauses  in  ^  the 
Waterworks  Clauses  Act,  1847,'  with  respect  to  the  construction  of  the 
waterworks,  and  the  several  provisions  contained  in  the  said  recited  Act 
(meaning  by  "  the  said  recited  Act,"  the  Waterworks  Clauses  Act,  1847), 
relating  to  the  correction  of  the  deposited  plans  and  books  of  reference, 
the  breaking  up  of  streets,  the  laying  down  of  pipes,  the  supply  of 
water,  the  rates  for  such  supply,  and  the  protection  against  fire^  shall 
extend  to  this  Act,  and  to  the  several  matters  hereby  authorised,  as  fully 
and  effectually  as  if  such  powers  and  provisions  were  repeated  and  re- 
enacted  in  this  Act."    The  incorporation  into  the  Amalgamation  Act  of 
the  Waterworks  Clauses  Act,  1847,  and  the  53d  and  54th  sections  of  the 

•torj  of  the  highest  homes  within  the  said  limits,  unlf  it  be  provided  ly  the  epecinl  Act  that 
Ike  tKoter  io  be  evpplied  bg  (A<  nndertakert  need  not  be  eonetantljf  laid  on  under  preeeure"  Ac 
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Companies  Clauses  Consolidation  Act,  1845,  was  part  of  the  price  which 
the  legislature  thought  fit  to  impose  for  the  privileges  thereby  grunted: 
and  the  operation  of  the  Act  was  suspended  for  six  months  (by  8.  2) 
probably  for  the  purpose  of  giving  the  Company  time  for  applying  the 
^roQ-i  high  pressure  to  all  '''their  mains  and  pipes.  The  75th  section 
^  limits  the  profits  of  the  Company  to  10  per  cent,  on  the  paid  up 
capital.  That  the  amalgamated  Company  are  bound  by  all  the  provisions 
which  bound  each  of  them  separately  is  clear  from  the  cases  of  the  Lan- 
cashire and  Yorkshire  Railway  Company  v,  Evans,  15  Beavan  422,  and 
Evans  V,  The  Lancashire  and  Yorkshire  Railway  Company,  1  Ellis  &  B. 
754  (E.  C.  L.  R.  vol.  72).  In  the  last-mentioned  case,  an  Act,  passed 
in  1844,  for  making  a  railway  from  A.,  contained  a  clause  that  nothing  ia 
that  Act  should  prevent  its  being  subject  to  any  general  Act  relating  to 
railways  subsequently  passed.  It  also  contained  a  clause  authorizing  the 
L.  &  M.  Railway  Company  to  purchase  the  line.  The  L.  k  M.  Railwaj 
Company  did  purchase  the  line.  In  1847,  an  Act  was  passed,  reciting 
the  Acts  under  which  the  L.  &  M.  Railway  and  its  branches  were  made, 
including  the  Act  of  1844,  and  that  it  was  expedient  that  the  powers 
conferred  by  them  should  be  altered..  It  changed  the  name  of  the  Com- 
pany from  the  L.  &  M.  Railway  Company,  to  the  L.  &  Y.  Railway  Com- 
pany, and  incorporated  the  general  Acts  of  1845  (8  &  9  Vict  cc.  16, 
18,  20)  with  that  Act,  so  far  as  not  inconsistent  therewith.  The  L  & 
Y.  Railway  Company  injuriously  affected  lands  of  0.,  after  1847,  by 
works  done  under  the  powers  of  the  Act  of  1844.  0.  gave  notice  that 
he  chose  to  have  his  claim  settled  by  arbitration  under  the  Lands 
Glauses  Consolidation  Act,  1845,  and,  the  Company  not  having  done 
anything,  he  formally  appointed  one  F.  arbitrator  for  both.  It  vas 
held, — confirming  the  view  taken  by  the  Master  of  the  Rolls  in  The 
Lancashire  and  Yorkshire  Railway  Company  v.  Evans,  15  Beavan  422, 
— that  the  Lands  Clauses  Consolidation  Act,  1845,  applied,  and  that  0. 
was  entitled  to  have  the  claim  settled  by  arbitration  in  manner  provided 
in  8.  68. 
'841  *  Powell^  for  the  respondents,  (a) — The  real  question  is,  whether 
J  under  either  of  the  Acts  of  Parliament  referred  to,  or  under  all 
of  them  combined,  the  Wolverhampton  New  Waterworks  Company  incur 
any  liability  for  not  keeping  their  mains  charged  at  high  pressure.  It 
is  conceded  that  no  such  obligation  was  imposed  upon  the  old  Company 
under  the  8  &  9  Vict.  c.  cxxxv.  It  is  also  conceded  that  none  arises 
from  the  Transfer  Act,  19  &  20  Vict.  c.  Ivii.,  unless  by  reason  of  the 
incorporation  therewith  of  the  Waterworks  Clauses  Act,  1847,  10  ill 
Vict.  c.  17.  The  19  &  20  Vict.  c.  Ivii.,  however,  incorporates  only  the 
53d  and  54th  sections  of  the  general  Act.  Reliance  seems  to  be  placed 
upon  the  1st  section  of  the  Wolverhampton  Waterworks  Amendment 

(a)  The  points  marked  for  argamenc  on  the  part  of  the  respondents  were  m  foUowt:—  i 

"  That  tbo  respondents  were  not  guilty  of  any  negleot  for  which  they  were  liable  to  a  penalty: 
<'That  the  Waterworks  Clanses  Act,  1847,  is  not  so  incorporated  with  the  WolrerkMipt»a 
Waterworks  Transfer  Act,  1856,  as  to  make  it  the  daty  of  the  respondents  to  keep  the  water  ia 
their  mains  and  other  pipes  at  the  pressure  required  by  s.  42  of  the  former  Act: 

"  That,  by  the  expresj  enactments  of  ss.  1  and  40  of  the  Wolverhampton  New  Waterworks 
Act,  1855,  the  respondents  have  a  discretion  given  to  them  as  to  keeping  the  water  in  their  pipes 
under  pressure :  ^ 

<' And  that  the  msgiatratc  could  not,  for  want  of  Jurisdiction,  hare  convicted  the  respoodects. 


*0 
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Act,  1850,  13  &  14  Vict.  c.  Ixxif.,  which  enacts  ^Uhat  the  Lands 
Clauses  Consolidation  Act,  1845,  the  clauses  in  the  Waterworks  Glauses 
Act,  1847,  with  respect  to  the  construction  of  the  waterworks,  and  the 
several  provisions  contained  in  the  said  recited  Act  relating  to  the  cor- 
rection of  the  deposited  plans  and  books  of  reference,  the  breaking  up 
of  streets,  the  laying  down  of  pipes,  the  supply  of  '''water,  the  r^^og 
rates  for  such  supply,  and  the  protection  agaimt  fire^  shall  extend  ^ 
to  this  Act  and  to  the  several  matters  hereby  authorised,  as  fully  and 
effectually  as  if  such  powers  and  provisions  were  repeated  and  re-enacted  ^ 
in  this  Act."  The  words  "  the  said  recited  Act"  here,  howevet,  refer 
to  the  provisions  of  the  private  Act  of  8  &  9  Vict.  c.  cxxxv., — as  is 
clearly  shown  by  the  use  of  the  same  words  in  the  15th  line  of  the 
recital.  The  40th  section  of  the  Wolverhampton  New  Waterworks  Act, 
1853  (18  &  19  Vict.  c.  cli.),  expressly  exempts  that  Company  from  the 
obligation  in  question :  it  enacts  that  '^  the  water  to  be  supplied  from 
any  pipe  of  the  Company  need  not  be  constantly  laid  on  under  pressure.*' 
Thus,  it  is  clear,  that  no  high  pressure  obligation, was  imposed  upon  the 
old  Company  either  by  their  Act  of  incorporation  (8  &  9  Vict.  c.  cxxxv.) 
or  their  amendment  Act  (13  k  14  Vict.  c.  Ixxiv.),  that  the  new  Company 
were  expressly  exempted  from  it  by  the  40th  section  of  the  18  k  19  Vict, 
c.  cli.,  and  that  there  is  nothing  in  the  Wolverhampton  Waterworks 
Transfer  Act,  1856  (19  k  20  Vict.  c.  Ivii.),  to  create  the  obligation,  un- 
less it  is  created  by  implication  from  the  Waterworks  Clauses  Act,  1847, 
being  generally  declared  to  be  incorporated  therewith.  In  The  Birken- 
head Docks  Trustees  v.  The  Birkenhead  Dock  Company,  23  Law  J.,  Chan. 
457,  it  was  laid  down  by  the  Lords  Justices,  that  a  private  Act  of  Par- 
liament, although  declared  to  be  a  public  Act,  cannot  by  any  implication 
repeal  a  former  private  Act ;  and  that  such  repeal  can  only  operate  if 
there  be  in  the  subsequent  Act  words  which  will  operate  as  an  express 
repeal  of  the  former  Act. 

Tomlinton  was  heard  in  reply. 

Erlb,  C.  J. — The  question  before  the  magistrate  was,  whether  the 
Wolverhampton  New  Waterworks  *Company  were  bound  to  keep  r^crog 
the  water  in  their  pipes  at  the  pressure  mentioned  in  the  85th  ■- 
section  of  the  Waterworks  Clauses  Act,  1847,  10  k  11  Vict.  c.  17.  He 
found  that  they  were  not :  and  I  am  of  opinion  that  his  decision  was 
right.  It  appears  that  two  Companies  had  been  formed  for  the  supply 
of  water  to  the  town  of  Wolverhampton, — the  old  Company,  established 
under  the  8  and  9  Vict.  c.  cxxxv.,  amended  by  the  13  and  14  Vict,  c 
Ixxiv.,  and  the  new  Company,  established  under  the  18  k  19  Vict.  c.  cli. 
I  have  looked  carefully  through  the  provisions  contained  in  the  old 
Company's  Acts ;  and  I  am  clearly  of  opinion  that  they  were  under  no 
obligation  to  keep  their  pipes  charged  with  water  at  the  pressure  con- 
tended for.  No  such  obligation  is  imposed  upon  them  by  anything  ; 
contained  in  their  first  Act,  and  their  second  Act  did  not  adopt  that ' 
part  of  the  general  Act.  Then,  did  the  Act  under  which  the  new  Com- 
pany was  formed  impose  upon  them  the  high-pressure  obligation  ?  So 
far  from  it,  the  last-mentioned  Act  contains  a  clause  expressly  exempt- 
ing them  from  it ;  for,  s.  40  enacts  that  '^  the  water  to  be  supplied  from 
any  pipe  of  the  Company  need  not  be  constantly  laid  on  under  pressure." 
Thus,  down  to  the  time  of  the  passing  of  the  19  k  20  Vict.  c.  Ivii., 
whereby  all  the  property  and  rights  of  the  old  were  transferred  to  the 
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Tiew  Company,  neitW  Campany  was  Bubjected  to  the  obligation  in  qnes- 
tion.     Before  comihg  to  the  construction  of  the  Transfer  Act,  I  woold 
ob3erve  that  I  take  it  for  granted  the  40th  section  of  the  18  &  19  Vict. 
c.  cli.  was  an  enactment  which  was  rendered  necessary  by  reason  of 
local  difficulties  to  the  due  carrying  6^  of  the  works.     The  preatnble 
of  the  19  &  20  Vict.   c.  Ivi.,  recited  that  ^*  the  two  Con»panies  are 
desirous,  and  it  would  be  6f  public  advantage,  und  it  is  expedient  that 
the  works  of  the  old  Company  should  be  transferred  t6  the  new  Com- 
*^«7T.  P^'^y*  ^^^  *^®  ^^^  undertakings  worked  *a8  one  tmdertaking." 
*^     J*  The  8d  section  declares  that   "the  Waterworks  Clauses  Act, 
1847,  and  ss.  58  and  54  of  the  Companies  Clauses  Consolidatien  Act, 
1845,  are  incorporated  with  this  Act.'*     Now,  one  of  the  clauses  of  the 
Waterworks  Clauses  Act,  1847, — the  42d, — enacts  that  the  undertakers 
of  Companies  for  the  supply  of  Water  "  shall  at  all  times  keep  charged 
with  water,  under  such  pressure  as  aforesaid,  all  the  pipes  to  which  fire- 
plugs shall  be  fixed,  unless  prevented  by  frost,  unusual  drought,  or  other 
unavoidable  cause  or  accident,  or  during  necessary  repairs."     But  that 
is  qualified  by  the  proviso  in  the  1st  section  "  that  this  Act  shall  extend 
only  to  such  waterworks  as  shall  be  authorized  by  any  Act  of  Pbrlis- 
ment  hereafter  to  be  passed  which  shall  declare  that  this  Act  shall  be 
incorporated  therewith,  and  all  the  clauses  of  this  Act,  iat^e  90  far  m 
tliey  shall  be  expredBly  taried  or  excepted  by  any  such  Act^  shall  apply 
to  the  undertaking  authorized  thereby,  so  far  as  the  same  shall  be  appli- 
cable to  such  undertaking,  and  shall  with  the  clauses  of  every  other  Act 
which  shall  be  incorporated  therewith,  form  part  of  such  Act,  and  be 
construed  therewith  as  forming  one  Act."     The  Transfer  Act,  19  k  20 
Vict.  c.  Ivii.,  by  s.  8,  incorporates  the  Waterworks  Clauses  Act,  1847, 
without  any  qualification ;  and  therefore  there  is  much  in  Mr.  Tomlin- 
son's  argument  to  afford  ground  for  thinking  that  the  legislature  intended 
to  impose  on  the  Wolverhampton  New  Waterworks  Company  tlie  dntv 
of  keeping  their  pipes  charged  with  water  at  high  pressure  according 
to  8.  42.  But  I  also  think  there  is  much  in  the  argument  of  Mr.  Pomll, 
that  these  are  all  in  the  nature  of  private  Acts,  and  that  a  provision  in 
a  private  Act  is  not  to  be  held  repealed  by  a  subsequent  private  act, 
unless  there  are  words  which  operate  expressly  to  repeal  it :  and  I  think 
that  the  principle  thus  enunciated  by  him  should  guide  our  judgment 
*5881  ^V^^  ^^^^  *occa8ion.     The  provision  contained  in  s.  40  of  the  18 
-*  &  19  Vict.  c.  cli.  is  a  most  important  one.     What  is  there  to 
show  that  the  legislature  intended  to  repeal  it  ?    If  they  had  meant  to 
do  so,  nothing  was  easier  than  to  say  so.    Thete  certainly  is  no  express 
repeal ;  and  I  am  unable  to  see  any  intention  to  repeal.     The  effect  of 
the  Transfer  Act,  looking  at  all  its  provisions,  seems  to  me  to  be,  to 
annihilate  the  old  Company,  and  to  declare  that  the  new  one  shall  be 
the  continuing  Company  for  the  supply  of  water  to  the  town  and  neigh- 
bourhood of  Wolverhampton.     I  gather  this  from  the  expression  in  the 
preamble,  ^^that  it  is  expedient  that  the  Works  of  the  old  Company 
ishould  be  transferred  to  the  new  Company,  and  the  two  undertakings 
worked  as  one  undertaking," — from  the  6th  section,  which  enacts,  that, 
^^  after  the  commencement  of  this  Act,  but  subject  to  the  provisions 
thereof,  the  old  Company  may  and  shnll  make  and  execute  a  grant  to 
the  new  Company,  and  the  new  Company  may  and  shall  accept  and 
execute  the  same,  according  to  the  first  of  the  two  recited  agreements^ 
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of  the  works  of  the  old  Gompan j,  and  the  aites  thereof,  buildings,  ereo^ 
(Kins,  fixed  engines,  fixtures,  machinery,  and  appurtenances  thereto 
belonging,  and  the  fixed  mains,  pipes,  water,  and  generally  the  whole 
udertsiking  of  the  old  Company,  with  all  the  rights,  interests,  powers, 
aathorities,  and  privileges  whatsoever  of  the  old  Company  relating 
thereto  (except  only  such  parts  of  their  property  as  by  the  first  of  the 
two  recited  agreements  are  agreed  to  be  reserved  to  them),  and  the 
premises  so  to  be  granted  shall  by  virtue  of  this  Act,  and  as  from  the 
commencement  thereof,  be  vested  in  the  new  Company  as  part  of  their  j 
Qodertaking,  and  may  be  held  and  enjoyed  by  them  accordingly,*' — and 
from  the  8th  section,  which  enacts,  that,  ^^  immediately  after  the  com* 
Diencement  of  this  Act,  the  old  Company  shall  deliver  over  to  the  new 
Company  ^and  put  them  in  peaceable  possession  of  the  whole  of  r«sQQ 
the  waterworks,  undertaking,  and  property  to  be  so  vested  in  the  ^ 
new  Company.'*  It  seems  to  me  that  the  new  Company  is  the  only 
Company  now  in  existence,  that  it  was  an  essential  provision  in  the 
formation  of  that  Company  that  it  should  be  exempted  from  the  obliga- 
tion of  keeping  its  pipes  charged  with  water  at  high  pressure,  and  that 
the  incorporation  therewith  of  the  Waterworks  Clauses  Act,  1847,  waa 
not  mtended  to  operate  a  repeal  of  that  express  exemption.  That  is,  in 
truth,  the  turning  point  of  the  judgment.  Unless  s.  3  of  the  Transfer 
Act,  19  k  20  Vict.  G.  Ivii.,  creates  the  obligation,  it  does  not  exist.  I 
cannot  see  any  distinction  in  this  respect  between  the  works  of  the  old 
and  those  of  the  new  Company. 

Williams,  J. — I  entirely  agree  with  all  that  has  fallen  from  my  Lord 
as  to  the  construction  of  the  Transfer  Act,  19  k  20  Vict.  c.  Ivii.  The 
incorporatioii  therewith  of  the  Waterworks  Clauses  Act,  1847,  by  s.  S 
of  the  Transfer  Act,  does  not  operate  a  repeal  of  the  40th  section  of 
the  18  k  19  Vict,  c  cli.  I  have  nothing  more  to  add  upon  that  ques- 
tion. But,  Mr.  TomliuMnj  in  the  course  of  his  argument,  urged  that, 
independently  of  that  incorporation  of  the  general  with  the  special  Act, 
there  was  an  obligation  to  keep  their  pipes  charged  at  high  pressure 
cast  upoo  the  old  Company  by  their  Amendment  Act,  13  k  14  Vict.  c. 
Ixxiv.,  which  obligation  was  transferred  to  the  new  Company  by  the 
16th  section  of  the  19  Ac  20  Vict.  c.  Ivii.,  which  enacts,  that,  ^^  after  the 
commencement  of  this  Act,  and  except  as  is  by  this  Act  otherwise 
expressly  prqvided^  the  new  Company  shall  be  subject  to  and  perform 
and  conform  to  all  duties,  obligations,  and  liabilities  to  which  the  old 
Company  immediately  before  the  comnaencement  of  this  Act  were  or  but 
for  this  Act  would  *be  or  become  subject,  and  shall  relieve  and  r^croA 
indemnify  the  old  Company  and  their  officers  and  servants,  and  ^ 
their  respective  representatives,  of  and  from  all  such  duties,  obligations, 
and  liabilities,  and  ail  costs,  damages,  and  expenses  in  that  behalf.**  No 
doabt  that  section  does  cast  upon>  the  new  Company  all  the  obligations 
and  duties  of  the  old  Company.  But  I  think  Mr.  Tomlin$on  has  failed 
\o  show  that  any  such  (i^bility  as  is  suggested  existed  with  respect  to 
the  old  Company.  The  argument  was  founded  upon  this,  (hat  the  words 
^^the  said  reciteil  Act**  in  the  enacting  part  of  the  Ist  section  of  the 
13  k  14  Vict,  c  Ixxiv.  referred  to  the  Waterworks  Clauses  Act,  1847, 
and  therefore  incorporated  in  the  special  Act  the  provisions  of  the 
general  Act  as  to  protection  against  fire.  At  first,  t  was  inclined  to 
aasome  with  Mr.  TomUimm  that  it  did  so  mean :  and,  if  that  had  been 
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correct,  the  argument  would  have  been  unanswerable.  But.  upon  cod* 
Bideration,  I  am  of  opinion  that  that  is  not  the  true  reading  of  the 
statute.  Why  should  the  Waterworks)  Clauses  Act,  1847,  be  *' the  said 
recited  Act,"  rather  than  the  Lands  Chiuses  Consolidation  Act,  1845? 
Both  those  statutes  are  mentioned;  but,  in  strictness,  there  is  no  other 
recited  Act  than  the  8  &  9  Vict.  c.  cxxxv. ;  and,  when  that  Act  is  looked 
at,  it  will  be  found  that  it  alone  contains  the  provisions  referred  to. 
Throughout  the  Act,  viz.,  in  the  earlier  part  of  s.  1,  and  again  in  ss. 
10,  14,  17,  and  20,  the  same  words  ^^  the  said  recited  Act"  refer  to  the 
private  Act,  8  &  9  Vict.  c.  cxxxv.  We  are  therefore  driven  back  to  the 
construction  of  the  3d  section  of  the  19  k  20  Vict.  e.  Ivii.,  whieh  for 
the  reasons  so  fully  given  by  my  Lord,  and  in  which  I  entirely  concur, 
leaves  the  exempting  clause  contained  in  the  Wolverhaiiipton  New  Water- 
works Company's  Act,  18  &  19  Vict.  c.  cli.,  in  full  force,  and  so  entitles 
the  respondents  to  a  decision  in  their  favour. 

*59n  *VViLLKS,  J. — I  entirely  agree  with  what  has  fallen  from  my 
-^  Lord  and  my  Brother  Williams. 
Byles,  J. — I  am  of  the  same  opinion  :  and  I  must  confess  I  have  been 
much  influenced  by  the  case  of  The  Trustees  of  the  Birkenhead  Docks 
V.  The  Birkenhead  Dock  Company,  23  Law  J.  Chan.  457,  where  Lonl 
Justice  Turner,  a  very  high  authority,  lays  down  the  rule  to  be  this, — 
**  It  is  a  rule  of  law  that  one  private  Act  of  Parliament  cannot  repeal 
another,  except  by  express  enactment."  If  the  Waterworks  Claoses 
Act,  1847,  were  so  incorporated  with  the  Wolverhampton  Waterworks 
Transfer  Act,  1856,  as  to  override  the  18  &  19  Vict.  c.  cli.,  it  could 
only  at  the  utmost  impliedly  repeal  the  40th  section  of  the  last-mentioned 
Act :  and  the  case  referred  to  is  a  distinct  authority  to  show  that  there 
can  be  no  repeal  except  by  express  enactment.  I  would  further  suggest 
that  any  other  construction  would  lead  to  great  inconvenience;  for, 
many  questions  might  arise  as  to  whether  the  works  were  old  works  or 
new,  or  partly  old  and  partly  new :  and  it  is  important  that  the  same 
rule  of  construction  should  be  applied  as  to  the  whole  of  the  town  and 
neighbourhood.  The  result  is,  that  the  decision  of  the  magistrate  vili 
be  uflBrmed.  Decision  affirmed. 


*692]  *GILDING  v.  EYRE  and  Another.     July  8. 

The  declaration  stated  that  the  defendants  (the  one,  A.,  aeting  as  attorney  for  B.,  tbo  other)  re- 
eovered  a  judgment  against  the  plaintiff  for  30/.  7a.  4d.,  that  the  plaintiff  paid  and  satisfied  to 
B.  the  debt  recovered  bj  such  judgment  except  the  aam  of  1&«.  Sd.,  and  thai  the  defeadsati 
sued  out  a  ca.  sa.  upon  the  judgment,  and  wrong/ully  and  mo/»eioM«/y»  aud  mthamt  ovjf  rro* 
•onahie  or  pnJtabU  conm,  endorsed  the  said  writ  with  directions  to  lerj  5/.  I4«.  9d,f  and  istA- 
rest,  and  1/.  7«.  for  the  costs  of  execution  ;  that  the  plaintiff  tendered  and  offered  te  psy  to 
the  defendants  3i.  S».,  whieh  was  sufficient  to  paj  and  diseharge  aU  thai  was  reeoversMs 
against  the  plaintiff  upon  the  judgment  and  writ,  together  with  the  eosta  of  the  writ  of  exses' 
tion  and  all  other  legal  and  incidental  expenses;  and  that  the  defendants  «srei>j/»i/jr  «■' 
malietouMliff  and  without  any  rea^oitabie  or  probable  cauae,  procured  the  sheriff  to  arrest  the  pUis- 
tiff,  and  detain  him  until  he  paid  7/.  S«.  9(^.,  whereas  3/.  S*.  and  no  more  was  dae  aad  evisf 
from  and  recoverable  against  the  plaintiff  upon  the  said  judgmeot : — 

Beld,  on  demurrer,  that  the  declaration  disclosed  a  good  cause  of  action,  and  that  H  was  ■•< 
necessary  for  the  plaintiff  to  allege  that  he  had  obtained  his  discharge  by  order  of  theCoartor 
a  Judge,  so  as  to  show  that  the  proceedings  had  terminated  in  his  favour. 

The  declaration  stated  that  the  defendants,  at  the  time  of  the  com- 
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mttting  of  tbe  grievances  thereinafter  mentioned,  were  attorneys,  and 
carried  on  business  as  such  as  copartners,  and  the  defendant  G.  L.  P. 
Byre,  by  the  other  defendant  as  his  attorney,  commenced  and  prosecuted 
an  action  against  the  now  plaintiff  in  the  Court  of  Queen's  Bench  at 
Westminster,  for  recovery  of  a  certain  debt  alleged  to  be  due  from  the 
now  plaintiff  to  the  said  G.  L.  P.  Eyre ;  and  such  proceedings  were  had 
in  the  said  action  that  the  said  defendant  on  the  16th  of  November, 
1859,  by  the  consideration  and  judgment  of  the  said  Court,  recovered 
against  the  now  plaintiff  a  certain  debt  or  sum  of  30/.  7«.  4c{. ;  and  the 
now  plaintiff  afterwards,  and  before  the  committing  of  the  grievance 
thereinafter  next  mentioned,  paid  and  satisfied  to  the  said  G.  L.  P.  Eyre 
all  the  amount  of  the  said  debt  so  recovered  by  the  said  judgment, 
except  the  sum  of  15«.  8d. :  That  the  defendants  afterwards,  on  the  11th 
of  December,  1860,  caused  and  procured  a  certain  writ  of  capias  ad 
satisfaciendum  to  be  issued  out  of  the  said  Court  of  Queen's  Bench  in 
the  said  action  upon  the  said  judgment,  directed  to  the  sheriff  of  Mid- 
dlesex, commanding  the  said  sheriff  to  take  the  plaintiff  and  him  safely 
keep  to  satisfy  the  defendant  the  said  debt  of  30Z.  Is,  4(f.,  together  with 
interest  upon  the  sum  of  5L  14«.  8d.,  at  the  rate  of  4Z.  per  cent,  per 
annum  from  *the  said  16th  of  November,  1859,  and  wrongfully  rucrgq 
and  maliciously^  and  without  any  reasonable  or  probable  cause,  ^ 
endorsed  the  said  writ  with  directions  to  levy  more  than  the  said  sum 
of  15«.  8(2.,  the  part  of  the  said  debt  of  SOL  7s.  4d.  so  remaining  due  as 
aforesaid,  that  is  to  say,  with  directions  to  levy  5L  14s.  8(2.,  and  interest 
thereon  at  41.  per  cent,  per  annum  from  the  16th  of  November,  1859, 
and  also  12.  7s.  for  the  costs  of  execution,  besides  officer's  fees  and  all 
other  legal  and  incidental  expenses,  and  delivered  the  said  writ  so 
endorsed  to  the  said  sheriff,  to  be  executed  in  due  form  of  law :  That 
afterwards,  and  before  his  arrest  thereinafter  mentioned-,  he,  the  plain- 
tiff, tendered  and  offered  to  the  defendants,  and  offered  to  pay  to  the 
defendants,  the  sum  of  82.  8s.,  and  which  said  sum  of  SI.  8s.  was  suffi* 
cient  to  pay  and  discharge  all  that  was  recoverable  against  the  plaintiff 
ipon  the  said  judgment  and  writ,  together  with  the  costs  of  the  said 
writ  of  execution  and  all  other  legal  and  incidental  expenses:  Yet, the 
defendants  wrongfully  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  and  procured  the  said  sheriff,  under  the  said 
writ,  and  within  his  bailiwick,  to  take  and  arrest  the  plaintiff  by  his 
body,  and  the  said  sheriff  accordingly  took  the  plaintiff  by  his  body,  and 
imprisoned  him,  and  the  plaintiff  was  im  prisoned  and  detained  in  prison 
ondei"  the  said  writ  to  satisfy  the  defendant  the  moneys  so  endorsed  on 
the  said  writ  and  thereby  directed  to  be  levied,  for  a  long  space  of  time, 
and  until  he  the  plaintiff  was  forced  and  compelled  by  the  defendants, 
in  order  to  procure  his  discharge  from  the  said  imprisonment,  to  pay  to 
the  defendants  the  sum  of,  to  wit,  72.  6t.  9c2.,  whereas,  at  the  several 
times  of  the  said  suing  out,  endorsing,  delivering,  taking,  imprisoning, 
and  detaining  in  prison,  a  much  lesser  sum  than  the  said  sum  of  71.  6s. 
9(2.,  to  wit,  the  sum  of  82.  8s,  and  no  more,  was  due  and  owing  from  the 
^plaintiff  and  recoverable  against  him  upon  the  said  judgment  r*eQ  i 
and  writ,  and  the  plaintiff  was  always  from  the  time  of  making  ^ 
the  said  tender,  at  the  time  of  his  said  arrest,  and  during  all  the  time 
of  his  detention,  ready  to  pay  the  defendants  the  said  sum  of  3Z.  8s. ; 
and  the  plaintiff,  by  reason  of  the  premises^  was  necessarily  put  to  and 
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lACCirred  divers  coBt»  and  expenfie9  during  bis-  said  detention,  for  officer's 
fees  for  searching  for  other  executions,  and  for  other  expenaes,  in  obuia- 
ing  his  discharge  from  the  said  imprisonment;  and  the  plaiatiiFwas  also 
during  all  the  time  of  his  detention  in  prison  hindered  and  prevented 
from  attending  to  his  business,  and  was  injured  in  bis  credit  and  (nrcoia- 
stances. 

The  defendants  demurred  to  this  count,  the  ground  of  demmrter 
alleged  in  the  margin  being,  ^^  that  the  declaration  does  not  show  that 
the  malicious  proceeding  terminated  in  the  now  plaintiff's  favour :  bat, 
on  the  contrary,  it  appears  thereby  that  he  actually  paid  the  sum 
endorsed  on  the  ca.  sa." 

The  plaintiff  joined  in  demurrer. 

J.  A,  Itussell  (with  whom  was  Bovtll^  Q.  C),  in  support  of  the  de- 
nffgrn  murrer.fd)— The  declaration  is  bad  for  '''not  showing  that  the 
•J  proceedings  complained  of  terminated  in  favour  of  the  now  plain- 
tiff. It  appears  that  the  plaintiff,  in  order  to  get  discharged  from  ens' 
tody,  paid  the  sum  endorsed  upon  the  writ,  and  consequently  the  tenni- 
nation  of  the  proceedings  was  in  favour  of  the  now  defendants.  If  be 
was  entitled  to  his  discharge  on  payment  of  the  smaller  sum,  he  might 
have  obtained  a  Judge's  order  for  that  purpose :  but  he  has  not  thought 
fit  to  adopt  that  course.  The  matter  was  very  much  discussed  in  a  recent 
case  in  this  Court,  Steward  v.  Gromett,  7  0.  B.  N.  S.  191  (R  C.  L.  R. 
vol.  97).  The  ordinary  rule  was  held  not  to  appty  there,  because  the 
proceeding  was  ex  parte,  and  the  plaintiff  could  not  have  been  heard  to 
controvert  the  facts  alleged  against  him  before  the  magistrate.  The 
reason  of  the  rule  is  given  by  Lord  Tenterden  in  Wilkinson  v.  Howell, 
M.  &  M.  495,  thus, — ^^  The  general  rule  is,  that  a  party  cannot  sue  for 
a  malicious  arrest  or  prosecution,  without  showing  in  bis  declaratioa 
how  the  proceeding  complained  of  was  terminated.  That  is  the  form  in 
which  the  rule  is  generally  expressed ;  and  I  think  that  rule  involves 
this  principle,  that  the  termination  must  be  such  as  to  furnish  pria& 
facie  evidence  that  the  action  was  without  foundation.*'  In  Whitworth 
V.  Hall,  2  B.  &  Ad.  695,  it  was  held,  that  in  an  action  for  maliciously 
auing  out  a  commission  of  bankrupt,  it  must  be  averred  and  proved  that 
the  commission  was  superseded  before  the  commencement  of  the  acti(m: 
and,  if  this  fact  be  not  proved,  the  plaintiff  ought  to  be  nonsuited,  though 
it  was  not  averred  in  the  declaration,  and  though  the  defendant,  who 
might  have  demurred  for  the  omission,  had  not  done  so.  Littledale,  J.y 
in  that  case,  says :  *^  There  is  no  distinction  betweea  an  action  for  a 
*5961  ^^^I'^'ious  prosecution  by  indictment  or  for  a  malicious  arrest,  and 
-I  one  for  malidously  suing  out  a  commission  of  bankrupt.  Id  aU 
of  them  it  is  necessary  to  show  that  the  original  proceeding  which  formed 

(a)  The  points  marked  for  u^meiii  on  tbe  part  of  the  defendantj  were, — 

**  1.  That  the  first  eoant  ie  defective  for  omitting  to  thorn  that  the  maliekma  pioeeedingt 
complained  of  terminated  in  the  plaintiff's  faToar : 

**  2.  That,  after  payment  under  compulsion  of  legal  process  of  the  monej  to  recorer  mkk 
the  writ  of  capias  ad  satisfaciendum  in  the  former  action  was  issued  and  endorsed,  the  now 
f  laintiif  is  not  entitled  to  maintiun  thb  action  so  long  as  the  process  complained  of  reaaistt  ia 
force: 

**  S.  That  the  now  plaintiff's  proper  remedj  would  have  been  to  hava  applied  in  the  foimiff 
action  to  set  aside  the  writ  and  execution,  and  for  a  rule  or  order  for  the  now  plaintiff's  disehsxge 
from  custody,  or  for  the  repayment  of  the  alleged  excess ;  and  that,  having  &iled  to  take  tkst 
•ourse,  the  former  proceedings  are  ooadvslva  as  to  the  exlstaneo  of  probahla  oaiua.'' 
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tlw  alleged  grovnd  o£  the  action  is  at  an  end."  And  Parke,  J.,  says : 
*4t  seems  to  be  involved  in  the  proposition  that  the  commission  was 
tned  out  without  reasonable  and  probable  cause,  that  such  commission 
must  be  superseded  before  the  action  be  commemsed,  for,  the  very  exists 
esce  of  the  commission  would  be  some  evidence  of  probable  cause/* 
[Williams,  J. — It  surely  cannot  be  necessary  to  aver  the  successful 
termination  of  the  suit,  in  an  action  for  a  misuse  of  the  process  of  the 
Court.]  In  Jenings  v.  Florence,  2  C.  B.  N.  S.  467  (E.  C.  L.  R.  vol. 
89),  the  party  obtained  his  discharge  on  payment  of  the  lesser  amount. 
In  De  Medina  v.  Grove,  10  Q.  B.  152,  172,  it  was  held  that  no  action 
lies  against  an  execution-creditor  or  his  attorney  for  issuing  a  fi.  fa. 
endorsed  to  levy  the  whole  sum  recovered  by  a  judgment,  which,  to  the 
knowledge  of  both,  has  been  partly  satisfied  by  payments,  unless  malice 
and  want  of  probable  cause  be  alleged  in  the  declaration,  and  proved. 
Wilde,  C.  J.,  there  threw  out  a  suggestion  (in  the  Exchequer  Chamber), 
that  ^the  plaintiff  might  have  applied,  if  the  state  of  facts  justified  the 
application,  either,  before  the  arrest,  to  have  satisfaction  entered  up,  or, 
after  the  arrest,  to  be  discharged.  It  might  therefore  be  a  question 
whether,  even  with  all  proper  averments  on  the  record,  the  proper 
remedy  would  be  by  action :  for,  it  might  be  contended  that  what  is 
eomplained  of  by  the  plaintiflf  was  mere  irregularity.''  But  the  Court 
of  Queen*s  Bench,  in  the  subsequent  case  of  Churchill  t;.  Siggers,  3 
EUis  k  B.  929  (E.  C.  L.  R.  vol.  77),  dissented  from  that  doctrine,  and 
held,  that,  if  the  declaration  contained  an  averment  of  malice  and  want 
(treasonable  or  probable  cause,  there  was  no  difference  ^between  r^cq^ 
an  arrest  for  an  excessive  sum  on  mesne  process  and  such  an  arrest  ^ 
in  execution.  In  Churchill  v.  Siggers,  as  in  Jenings  v.  Floi:ence,  it 
appeared  that  the  proceeding  had  terminated  in  favour  of  the  plaintilT. 
Tbe  last-n»entioned  case  seems  to  have  afforded  the  model  for  the  decla- 
ration here :  but  there  the  declaration  contains  an  averment  which  is 
wanting  here,  viz.  that  the  now  plaintiff  was  discharged  on  payment  of 
the  lesser  sum.  There  can  be  no  valid  reason  why  the  ordinary  rule 
which  prevails  in  actions  for  malicious  arrest  or  malicious  prosecution 
should  not  apply  here.  [Byles,  J. — According  to  your  argument,  the 
more  the  party  is  damnified  the  less  he  has  a  remedy.] 

Tompsan   Chiity^  contra.(a) — The   declaration   is   ^sufficient   riKKoo 
without  the  averment  suggested.     The  reason  why  in  an  ordi-   ^ 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  aa  follows : — 
**Tfaat  the  defendants  hj  demurring,  admit  the  fact  alleged  in  the  first  eount  in  the  deolarft- 
tion  to  be  trne ;  that  the  wrongful  acts  complained  of  were  the  acta  of  the  defendants  themselveaiy 
aad  that  it  was  therefore  not  necessary  to  allege  that  the  proceedings  terminated  in  the  plai]^« 
tiff*!  favour;  that  the  acts  complained  of  were  not  inadvertent,  but  were  wromjfulf  wil/ul, 
ttalieiuutf  and  without  reasonable  or  probable  cauae,  and  it  must  be  taken  as  a  fact  that  the  sum 
tendered  by  the  plaintiff  was  to  the  knowledge  of  the  defendants  all  that  was  due  to  and  properly 
leeoverable  by  tho  defendant  G.  L.  P.  Eyre;  that  the  defendants  by  their  wromj/ul,  ml/yl, 
wtaUeiout  actf  knowing  that  such  sum,  to  wit,  Idc  Sd,  only,  was  due,  by  the  endorsement  on  tho 
writ,  and  caption  and  imprisonment  of  the  plaintiff,  extorted  from  him  the  larger  amount  of 
IL  6«.  9d,f  and  caused  the  plaintiff  the  special  damage  alleged  in  the  first  count  of  the  declara- 
tion; that,  tho  proceedings  of  the  defendants  being  wilful  and  malicious,  and  without  reasonable 
or  probable  cause,  it  was  not  necessary  that  the  plaintiff,  in  order  to  obtain  bis  liberation  from 
tke  said  imprisonment,  or  to  enable  him  to  maintain  this  aetion,  should  ^ave  applied  to  set 
uide  the  said  execution,  or  should  have  applied  to  the  Court  or  a  Judge  to  discharge  him  out 
•f  custody  on  payment  of  the  sum  really  due  and  recoverable  from  him ;  but  that  be  was 
ja«tilied  in  paying  the  full  amount  sought  improperly  to  be  extorted  ttom  him,  in  order  imme- 
iiately  to  regain  his  liberty." 
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nary  action  for  malicious  prosecution  it  is  necessary  to  show  that  the 
proceeding  complained  of  had  terminated  in  favour  of  the  party  com- 
plaining, is,  that  it  would  bo  inconvenient  to  have  two  actions  involving 
the  same  issue  going  on  at  the  same  time.  Here,  there  was  no  proceed- 
ing which  was  to  be  the  subject  of  inquiry.  An  application  to  a  Judge 
would  only  enable  the  party  to  obtain  his  discharge  after  the  injury  was 
done.  The  case  is  hardly  to  be  distinguished  from  that  of  Stewart  v. 
Gromett,  7  C.  B.  N.  S.  191  (E.  C.  L.  R.  vol.  97).  [Williams,  J.— 
There  is  a  distinction  between  a  case  where  the  process  of  the  Court  is 
abused  by  turning  it  to  a  purpose  for  which  it  was  never  intended,  and 
a  case  like  the  present,  where  the  ca.  sa.  is  regular.]  De  Medina  v. 
Grove,  10  Q.  B.  152  (E.  G.  L.  R.  vol.  59),  was  the  first  of  this  class  of 
cases  in  modern  times.  There,  the  plaintiff  had  been  taken  on  a  ca.  sa. 
for  more  than  was  due  upon  the  judgment ;  and  the  declaration  charged 
that  the  defendants  wrongfully  and  injuriouily  caused  the  writ  to  be 
endorsed  with  the  larger  sum,  and  wrongfully  and  injuriously  delivered 
it  so  endorsed  to  the  sheriff,  to  be  executed,  &c.,  but  did  not  allege  it  to 
have  been  done  maliciously :  and  it  was  held  that  without  the  averment 
and  proof  of  malice  and  want  of  probable  cause  the  action  could  not 
be  sustained.  Lord  Denman,  in  delivering  the  judgment  of  the  Court 
below,  says:  **Prim&  facie,  the  phiintiff  has  a  right  to  take  out  execu- 
tion upon  an  unsatisfied  judgment  for  tlie  amount  of  the  debt  or  damages 
recovered.  If  the  judgment  has  been  satisfied  in  part,  application  may 
^.f-qn-i  be  made  to  the  Court  of  '^Chancery,  or  to  the  equitable  juris- 
^  diction  of  the  Court  of  common  law,  to  restrain  the  plaintiff 
from  taking  out  execution,  or  rather  from  endorsing  and  executing  his 
process,  for  more  than  actually  is  due:  but  great  inconsistency  and 
inconvenience  might  arise  if  the  merits  or  force  and  effect  of  a  judg- 
ment remaining  wholly  unreversed,  and  good  upon  the  face  of  it,  coold 
be  wholly  or  partially  questioned  in  a  collateral  action  such  as  this, 
in  which  the  gist  of  the  action,  as  it  appears  by  the  declaration,  is,  the 
levying  for  the  whole  amount  after  it  had  been  reduced  by  part  pay- 
ments. If  malice  and  want  of  reasonable  and  probable  cause  had  bM 
alleged^  they  would  have  formed  the  gist  of  the  action  ;  and  the  part  pay- 
ment would  only  have  been  a  circumstance,  which  alone  would  not  have 
entitled  the  plaintiff  to  maintain  an  action."  Churchill  v.  Siggers,  3 
Ellis  &  B.  929  (E.  C.  L.  R.  vol.  77),  is  precisely  like  this  case.  Lord 
Campbell's  judgment  exactly  meets  the  circumstances  here.  ^'  To  pot 
into  force  the  process  of  the  law  maliciously  and  without  any  reasonable 
or  probable  cause,*'  he  says,  "is  wrongful ;  and  if  thereby  another  is 
prejudiced  in  property  or  person,  there  is  that  conjunction  of  injury  and 
loss  which  is  the  foundation  of  an  action  on  the  case.  Process  of  exe- 
cution on  a  judgment  seeking  to  obtain  satisfaction  for  the  sum  recovered, 
is  prim&  facie  lawful ;  and  the  creditor  cannot  be  rendered  liable  to  an 
action,  the  debtor  merely  alleging  and  proving  that  the  judgment  had 
been  partly  satisfied,  and  that  execution  was  sued  out  for  a  larger  sum 
than  remained  due  upon  the  judgment.  Without  malice  and  the  want 
of  probable  cause,  the  only  remedy  for  the  judgment-debtor  is,  to  apply 
to  the  Court  or  a  Judge  that  he  may  be  discharged,  and  that  satisfaction 
may  be  entered  up  on  payment  of  the  balance  justly  due.  But  it  would 
not  be  creditable  to  our  jurisprudence  if  the  debtor  had  no  remedy  by 
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^action  where  his  person  or  his  goods  have  been  taken  in  exe-   r^cgAA 
CQtion  for  a  larger  sum  than  remained  due  on  the  judgment,  this   *- 
having  been  done  by  the  creditor  maliciously  and  without  reasonable  or 
probable  cause ;  t.  e.j  the  creditor  well  knowing  that  the  sum  for  which 
execution  is  sued  out  is  excessive,  and  his  motive  being  to  oppress  and 
injure  the  debtor."     And,  in  a  subsequent  part  of  the  judgment,  his 
Loniship  says :  '^  There  appears  to  be  no  authority  amounting  to  an 
express  decision  that  such  an  action  is  maintainable :  but  we  think  there 
is  a  strong  indication  by  the  majority  of  the  Judges  who  took  part  in 
the  decision  of  Wentworth  v.  Bullen,  9  R  &  C.  840  (E.  C.  L.  R.  vol. 
17),  Saxon  v.  Castle,  6  Ad.  &  E.  652  (E.  C.  L.  R.  vol.  83),  1  N.  &  P. 
661  (E.  G.  L.  R.  vol.  86),  and  De  Medina  v.  Grove,  10  Q.  B.  152,  172 
(E.  C.  L.  R.  vol.  59),  that,  with  an  allegation  of  malice  and  want  of 
reasonable  or  probable  cause,  such  an  action  is  maintainable,  although 
not  without  that  allegation."     In  Gough  v.  Cribb,  11  M.  &  W.  497it 
there  was  no  averment  of  malice."     In  Tebbutt  v.  Holt,  1  Gar.  &  K. 
280  (E.  C.  L.  R.  vol.  47),  the  action  was  held  to  be  maintainable  on 
proof  of  malice  and  want  of  probable  cause.     And  in  Lewis  v,  Morris, 
2  C.  &  M.  712,t  4  Tyrwh.  907,  malice  was  negatived.     But  in  neither 
of  these  cases  was  it  held  to  be  necessary  to  show  that  the  proceedings 
had  come  to  an  end.     In  Crozer  v.  Pilling,  4  B.  &  C.  26  (E.  G.  L.  R. 
vol.  10),  6  D.  &;  R.  129  (E.  G.  L.  R.  vol.  16),  case  was  held  to  He  against 
a  plaintiff  for  having  maliciously  refused  a  tender  of  the  debt  and  costs 
by  a  debtor  in  custody  under  a  ca.  sa.,  the  writ  remaining.     In  Moore 
V.  Goardner,  16  M.  &  W.  595,t  the  plaintiff  was  in  custody  under  an 
attachment  from  the  Court  of  Chancery  for  non-payment  of  costs  to 
the  plaintiff  in  a  suit  in  equity :  after  the  costs  were  paid,  the  solicitor 
of  the  plaintiff  in  equity  refused  to  give  an  order  to  discharge  the  plain- 
tiflf,  saying,  *'  Let  him  go  to  the  Court  to  purge  his  contempt :"  the  Judge 
in  equity  discharged  him,  on  motion :  and  it  was  held  that  no  action  was 
^maintainable  against  the  solicitor  for  refusing  to  give  the  order  r^c^A-i 
to  the  sheriff,  and  thereby  prolonging  the  plaintiff's  imprisonment,  ^ 
except  on  proof  of  express  malice^ — assuming,  that,  if  malice  had  been 
alleged  and  proved,  the  action  would  have  lain.     Hounsfield  v.  Drury, 
11  Ad.  k  E.  98  ;E.  C.  L.  R.  vol.  89),  is  to  the  same  effect  as  Crozer  v. 
Pilling.     In  Scheibel  v.  Fairbairn,  1  Bos.  &  P.  888,  it  was  assumed  that 
an  action  would  lie  against  a  party  suing  out  a  writ,  if  he  neglected  to 
countermand  it  after  payment  of  the  debt,  malice  being  averred.    [Wil- 
liams, J. — In  the  ordinary  case  of  an  action  for  malicious  prosecution, 
the  omission  to  aver  that  the  suit  or  prosecution  is  at  an  end,  is  ground 
of  nonsuit  or  arrest  of  judgment :  Whitworth  v.  Hall,  2  B.  &  Ad.  695 
(E.  C.  L.  R.  vol.  22).     In  Wilkinson  v.  Howel,  M.  &  M.  495  (E.  C.  L. 
fi.  vol.  22),  the  suit  was  terminated  by  a  stet  processus :  and,  upon  that 
case  being  cited  in  Norrish  v.  Richards,  8  Ad.  k  E.  783  (E.  G.  L.  R. 
vol.  80),  5  N.  &  M.  269  (E.  C.  L.  R.  vol.  86),  as  an  authority  to  show, 
that,  to  snpport  an  action  for  a  malicious  arrest,  it  must  appear  from 
the  mode  in  which  the  first  suit  terminated  that  it  had  no  foundation, 
Patteson,  J.,  observed:    ^^You  cannot  contend  that  that  may  not  be 
shown  by  other  evidence:  there  could  else  be  no  action  for  a  malicious 
arrest,  where  the  cause  had  been  removed.     A  stet  processus,  by  which 
the  suit  was  ended  in  Wilkinson  v.  Howel,  would  not  only  be  no  evidence 
that  the  suit  was  without  foundation,  but  would  be  primfi  facie  evidence 
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tbe  other  way,  the  suit  being  thus  concluded  by  consent  of  the  parties." 
In  Haddrick  v.  Heslop,  12  Q.  B.  267  (E.  G.  L.  R.  vol.  64),  it  was  held 
that  the  acquittal  of  the  party  was  not  put  in  issue  by  *^  not  guiltj." 
[Williams,  J. — It  must  be  allowed  that  that  case  and  Watkins  o.  Lee, 
5  M.  &  W.  270,t  7  Dowl.  P.  0.  498,  are  somewhat  inconsistent  vith 
Whitworth  v.  Hall,  2  B.  k  Ad.  695  (E.  G.  L.  B.  vol.  22),  and  Atkiosoa 
V.  Raleigh,  8  Q.  B.  79  (E.  G.  L.  R.  vol.  43),  2  Gale  &  D.  611,  because 

*6021  ^^^7  ^^^^  ^^^^  ^^  failure  to  prove  that  the  *prosecution  had  ter* 
-I  minated  in  favour  of  the  plaintiff  was  ground  of  nonsuit  They 
put  it  upon  this  principle,  that  the  continuance  of  the  prosecution  or 
proceeding  was  primft  facie  proof  of  the  existence  of  probable  cause^ 
Not  guilty  puts  the  whole  in  issue.]  Not  guilty  does  not  put  in  issue 
the  termination  of  the  malicious  proceeding.  The  demurrer  here  admits 
that  everything  had  been  terminated  in  the  defendant's  favour,  and  that 
what  was  done  was  done  maliciously.  Parke,  B.,  in  Wentworth  v.  Bullen, 
9  B.  &  G.  840,  848  (E.  G.  L.  R.  vol.  17),  says :  '^  am  satisfied  that  aa 
action  for  issuing  execution  for  too  much  will  lie."  He  goes  on:  ^'It 
is  said  that  the  plaintiff  sustained  no  damage,  for  he  was  lawfully  im- 
prisoned, and  imprisonment  was  the  gravamen :  but  the  condition  of  a 
{prisoner  is  materially  different  when  he  is  charged  in  execution  for  a 
arge  and  for  a  small  sum ;  in  the  latter  case,  his  friends  may  make 
efforts  to  relieve  him,  which  ■  they  would  not  in  the  former.  An  appli- 
cation to  the  equitable  jurisdiction  of  the  Gourt  would  fall  short  of 
doing  complete  justice,  for  it  gives  no  damages.  Such  an  application 
is  the  only  remedy  where  the  right  is  an  equitable  one,  as  in  the  case 
of  bonds  where  execution  is  issued  for  too  much ;  but,  if  an  agreement 
has  been  made  and  broken,  an  action  must  on  general  principles  lie ;  and 
it  is  no  answer  to  say  that  there  is  another  remedy,  still  less  a  defective 
remedy,  for  the  wrong." 

Mussell  was  heard  in  reply.  Cur.  adv.  tmlL 

WiLLES,  J. — The  judgment  I  am  about  to  deliver  is  that  of  my 
Brothers  Williams,  Byles,  and  Keating.  I  was  not  present  at  the  argu- 
ment :  but,  as  they  are  engaged  in  the  House  of  Lords,  I  read  their 
judgment  jfor  there. 

*6031  ^^^  declaration  in  this  case  stated  that  the  ^defendants  had 
■^  recovered  a  judgment  against  the  plaintiff,  who  paid  the  amouot 
thereof,  with  the  exception  of  15s.  8(2. ;  that  the  defendants  afterwards 
issued  a  writ  of  ca.  sa.  for  the  whole  amount  of  the  debt,  and  wumgfMff 
and  maliciotiely^  and  without  any  reaeonable  or  probable  eauee^  endorsed 
the  said  writ  with  directions  to  levy  a  larger  amount  than  was  due,  and 
delivered  the  same  to  the  sheriff  to  be  executed ;  that  afterwards,  and 
before  the  arrest  complained  of,  the  plaintiff  tendered  to  the  defendtnts 
the  whole  amount  really  due,  with  costs,  and  which  at  all  times  after- 
wards he  was  ready  to  pay;  yet  that  the  defendants,  wrongfully  and 
maliciotislyy  and  without  any  reasonable  or  probable  cause,  procured  the 
arrest  and  imprisonment  of  the  plaintiff,  who  was  forced,  in  order  to 
obtain  his  release,  to  pay  to  the  defendants  the  larger  amount  so  endorsed, 
and  by  means  thereof  damage  had  accrued  to  the  plaintiff.  To  this 
declaration  the  defendants  demurred;  and  the  question  is  whether  it 
discloses  any  cause  of  action. 

Since  the  oases  of  Churchill  v.  Siggers,  8  Ellis  &  B.  929  (S.  C.  L.  B. 
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ToL  77),  Jcnings  p.  Florence,  2  €.  B.  N.  S.  467  (E.  C.  L.  R.  vol.  89), 
and  other  similar  cases,  it  coald  not  be  denied  that  the  endorsement  of 
a  ca.  sa.  for  a  larger  amount  than  due,  and  an  arrest  under  it,  if  mali- 
cioas  and  without  any  reasonable  or  probable  cause,  would  be  actionable ; 
nor  did  the  learned  counsel  for  the  defendants  for  a  moment  dispute  it : 
but  he  contended  that  the  plaintiiT  in  the  present  case,  before  bringing 
his  action,  should  have  obtained  his  discharge  from  custody  by  an  order 
of  the  Court  or  a  Judge,  as  in  the  cases  referred  to ;  and  that  his  omis- 
sion to  show  such  discharge  on  the  face  of  his  declaration  rendered  it 
bad,  as  being  inconsistent  with  a  want  of  reasonable  and  probable  cause, 
and  as  showing  that  the  former  proceedings  had  not  terminated  in  his, 
the  plaintiff's,  favour. 

*We  are,  however,  of  opinion  that  the  declaration  in  this  case  r4rpni 
discloses  a  good  cause  of  action.  ^ 

It  is  a  rule  of  law,  that  no  one  shall  be  allowed  to  allege  of  a  still 
depending  suit  that  it  is  unjust.  This  can  only  be  decided  by  a  judicial 
determination,  or  other  final  event  of  the  suit  in  the  regular  course  of 
it.  That  is  the  reason  given  in  the  cases  which  established  the  doctrine, 
that,  in  actions  for  a  malicious  arrest  or  prosecution,  or  the  like,  it  is 
requisite  to  state  in  the  declaration  the  determination  of  the  former  suit 
in  favour  of  the  plaintiff,  because  the  want  of  probable  cause  cannot 
otherwise  be  properly  alleged :  see  Waterer  v.  Freeman,  Hob.  267 ; 
Parker  v.  Langley,  10  Mod.  209,  210 ;  Whitworth  v.  Hall,  2  B.  &  Ad. 
695,  698  (£.  G.  L.  R.  vol.  22),  per  Parke,  B.  But,  in  the  present  case, 
the  complaint  is  not  that  any  undeterdiined  proceeding  was  unjustly 
instituted.  The  alleged  cause  of  action  is,  that  the  defendant  has  mali- 
cionsly  employed  the  process  of  the  Court  in  a  terminated  suit,  in  having 
by  means  of  a  regular  writ  of  execution  extorted  money  which  he  kneW 
had  been  already  paid  and  was  no  longer  due  on  the  judgment. 

The  whole  force  of  the  argument  so  ably  put  forward  on  the  part  of 
the  defendants  rests  upon  the  assumption  that  the  order  of  a  Court  or 
Judge  for  the  plaintiff's  disclrarge  from  custody  was  the  only  mode  of 
legally  determining  the  former  proceedings,  by  ascertaining  the  illegality 
of  the  aiTest  complained  of:  whereas,  in  truth,  that  illegality  altogether 
depends  on  the  amount  for  which  the  arrest  was  made  being  greater 
than  the  sum  due, — a  fact  which  could  only  be  decided  conclusively 
between  the  parties  by  the  verdict  of  a  jury. 

The  Court,  on  an  application  for  a  discharge  from  custody,  will  no 
doubt  look  at  affidavits  of  the  facts,  for  the  purpose  of  informing  its 
conscience  in  the  '''exercise  of  its  equitable  jurisdiction :  but  the  ri^onc 
Court,  by  its  order  either  discharging  or  refusing  to  discharge  a  ^ 
party  from  custody,  does  not  necessarily  decide  or  affect  to  decide  any 
disputed  question  of  fact,  so  as  to  preclude  the  parties  from  having  that 
fact  subsequently  ascertained  by  the  verdict  of  a  jury.  No  conflict  of 
decision,  therefore,  could  occur  in  the  present  case;  nor  could  the  want 
of  probable  cause  be  affected  by  an  order  not  necessarily  decisive  of  any 
question  involved  in  it. 

The  plaintiff  in  this  action,  upon  the  facts  stated  in  his  declaration, 
might  doubtless  have  obtained  his  discbarge  from  custody  by  an  order 
of  the  Court;  but  he  was  not  bound  to  do  so;  and  his  yielding  (in  order 
to  obtain  bis  liberty)  to  the  extortion  practised  upon  him,  not  by  the  act 
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of  the  Coart,  but  by  the  act  of  the  defendant,  cannot  deprive  him  of  his 
legal  remedy  for  the  wrong  he  has  sustained. 

We  think,  therefore,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


*606]  *HARDCASTLE  and  Another  v.  DENNISON.    June  4. 

The  testator  devised  certain  copyholds  of  the  manor  of  Knaresborongh  to  his  nephew  John  J. 
for  life,  remainder  to  James  J.,  son  of  John  J.,  and  the  heirs  male  of  his  bodj :  ''prorided, 
always,  that,  in  case  the  said  James  J.  shall  happen  to  depart  this  life  without  leaTing  vtw 
male  of  his  body  lawfully  begotten,  him  snrrlTing,  then  I  give  and  devise  all  my  said  reil 
estate  from  and  after  the  decease  of  the  said  John  J.  or  James  J.,  which  shall  last  bapper, 
unto  my  nephew  George  J.,  his  heirs  and  assigns  for  ever  :'* — 

Held,  that,  in  the  absence  of  a  castom  to  entail  within  the  manor  of  Knaresborongh, — the  exift- 
enee  of  which  the  evidence  set  out  in  the  case  was  found  to  be  insufficient  to  establish,— tb« 
testator's  nephew  John  J.  took  under  the  above  devise  an  estate  for  life,  and  his  grandneph«v 
James  J.  a  fee  simple  conditional,  and  that  the  devise  over  to  the  testator's  nephew  Qeorgs 
J.  was  a  good  executory  devise. 

This  was  an  action  of  ejectment  brought  to  recorer  certain  lands  in 
the  parishes  of  Knaresborough  and  Farnham,  in  the  county  of  York, 
alleged  by  the  claimants  to  be  copyhold. 

The  cause  came  on  to  be  tried  at  the  Yorkshire  Spring  Assizes,  1859, 
when  it  was  ordered,  by  consent,  that  it  should  be  referred  to  sn 
arbitrator  to  determine  whether  any  and  what  portion  of  the  lands 
sought  to  be  recovered  was  of  copyhold  tenure,  and  whether  any  and 
what  portion  was  of  freehold  tenure ;  and  that,  in  the  erent  of  his  find- 
ing part  to  be  freehold  and  part  copyhold,  he  should  settle  a  special 
case  for  the  opinion  of  the  Court  as  to  the  copyhold  portion ;  and  that 
he  should  state  in  such  special  case  the  evidence  adduced  as  to  any 
alleged  custom  of  entailing  within  the  manor  of  which  the  lands  are 
claimed  as  copyhold ;  and  that  the  determination  of  the  existence  of 
such  custom  should  be  left  to  the  Court,  who  should  have  power  to  drav 
inferences  of  fact ;  and  that  the  verdict  should  be  enten»d  according  to 
the  direction  of  the  Court. 

The  arbitrator  determined  that  the  lands  sought  to  be  recovered  were 
partly  freehold  and  partly  copyhold,  and  by  his  award  ascertained  the 
respective  portions  of  each.  As  to  the  freehold  lands,  no  question  arose, 
and  the  verdict  as  to  these  was  to  be  for  the  defendant.  As  to  the 
copyhold,  the  arbitrator,  in  pursuance  of  the  above  order,  stated  the 
following  case : — 

The  premises  in  question,  which  are  copyhold  of  and  in  the  manor  or 
soke  of  Knaresborough,  were  purchased  by  George  Jackson,  of  Dunkes- 
♦fO'"!  ^^^^f  ^^  ^^®  y^^^  *1800,  and  were  conveyed  to  him  in  the  usual 
'J  way  by  surrender  and  admittance.  Qeorge  Jackson,  on  being 
admitted,  surrendered  the  premises  to  the  use  of  his  will,  which,  being 
duly  executed  and  attested  to  pass  real  estate,  and  bearing  date  the  6th 
of  May,  1814,  contained  the  following  devise :  *^  I  give  and  devise  all 
my  messuages,  lands,  tenements,  and  hereditaments,  and  real  estate, 
whatsoever,  and  wheresoever  situate,  unto  my  nephew,  John  Jackson, 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste;  and,  from  and  after  his  decease,  I  giro  and 
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devise  the  same  unto  mj  great-nephew,  James  Jackson,  son  of  the*  said 
John  Jackson,  and  the  heirs  male  of  the  body  of  the  said  James  Jackson 
lawfully  issuing,  for  ever :  Provided  always,  that,  in  case  the  said  James 
Jackson  shall  happen  to  depart  this  life  without  leaving  issue  male  of  his 
body  lawfully  begotten,  him  surviving,  then  I  give  and  devise  all  my 
said  real  estate,  from  and  after  the  decease  of  the  said  John  Jackson  or 
James  Jackson,  which  shall  last  happen,  unto  my  nephew,  George  Jack* 
son,  son  of  my  late  brother  Samuel  Jackson,  his  heirs  and  assigns  for 
ever." 

In  November,  1815,  the  testator,  Georse  Jackson,  of  Dunkeswick, 
died  seised  of  the  premises  in  question,  without  having  altered  his  will : 
and,  on  the  11th  of  September,  1816,  John  Jackson,  the  tenant  for  life 
named  in  that  will,  was  admitted  to  the  premises  in  question,  as  tenant 
for  life  nnder  the  will,  and  died  in  the  year  1830. 

On  the  7th  of  April,  1836,  James  Jackson,  the  testator's  great-nephew 
meotioned  in  the  will,  was  admitted  to  the  premises.  This  admittance 
recites  the  death  of  George  Jackson,  of  Dunkeswick,  seised  of  the 
premises  in  question,  having  first  surrendered  them  to  the  use  of  his  will, 
aad  that,  by  his  will,  dated  the  6th  of  May,  1814,  he  devised  the  same 
unto  his  nephew,  John  Jackson,  and  his  assigns,  for  and  during  the 
^term  of  his  natural  life,  and,  from  and  after  his  decease,  unto  t-^cqq 
the  testator's  great-nephew,  James  Jackson,  son  of  the  said  John  ^ 
Jackson,  and  the  heirs  male  of  the  body  of  the  said  James  Jackson  law- 
fully issuing,  for  ever;  and  the  habendum  of  the  admittance  is  "To  hold 
to  the  said  James  Jackson,  and  the  heirs  male  of  his  body  lawfully  issu- 
ing, for  ever,  according  to  the  purport,  true  intent,  and  meaning  of  the 
said  will,  and  according  to  the  custom  of  the  said  manor." 

The  said  James  Jackson  was  the  eldest  son  and  heir  at  law,  according 
to  the  custom  of  the  manor,  of  the  said  John  Jackson. 

On  the  12th  of  July,  1836,  the  said  James  Jackson,  by  a  surrender, 
in  which  he  was  described  as  the  eldest  son  and  heir  at  law  of  the  said 
John  Jackson,  and  which  is  expressed  to  be  for  the  purpose  of  settling 
the  hereditaments  and  premises  described  (being  those  in  question)  to 
the  uses  and  for  the  ends,  intents,  and  purposes  thereinafter  declared, 
surrendered  the  same  to  the  use  and  behoof  of  the  said  James  Jackson 
during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste ;  and  from  and  immediately  after  his  decease,  to  the 
use  of  such  person  and  persons,  and  for  such  estate  and  estates,  and  in 
such  manner  and  form,  and  for  such  intents  and  purposes,  and  under 
and  subject  to  such  powers,  provisoes,  and  declarations,  as  the  said 
James  Jackson  should  by  writing  of  surrender  direct,  limit,  appoint,  or 
surrender  the  same,  and,  in  default  of  surrender,  then  as  he  should  by 
his  last  will  and  testament  in  writing,  or  any  codicil  thereto,  to  be  signed 
and  published  by  him  in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses,  give  or  devise  the  same ;  and,  in  default  of  such 
direction,  limitation,  or  appointment,  surrender,  and  devise,  and  in  the 
mean  time  until  any  such  should  be  made  or  take  eflfect,  and  as  to  so 
much  *of  the  said  premises  to  which  any  such  direction,  limita-  r^gAQ 
tion,  appointment,  surrender,  or  devise,  if  incomplete,  should  not  '- 
extend,  To  the  use  and  behoof  of  the  said  James  Jackson,  his  heirs  and 
assigns,  for  ever,  by  the  rents  and  services  therefore  due  and  of  right 
accustomed,  according  to  the  custom  of  the  said  manor.     The  above 
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surrender  was  entered  on  the  Court  rolls  on  the  following  day,  yii.,  the 
13th  of  July,  1886. 

In  September,  1857,  the  said  James  Jackson  died,  w ithont  ever  haying 
had  any  issue  of  his  body. 

In  August,  1822,  George  Jackson  (of  Burton  Leonard),  the  testator's 
nephew  mentioned  in  the  aforesaid  will,  died,  having  first  made  his  will, 
duly  executed  and  attested  to  pass  real  estate ;  and  thereby  devised  to 
the  claimant,  William  Hardcastle,  and  two  others,  since  deceased,  their 
bcirg,  executors,  administrators,  and  assigns,  all  bis  real  and  personal 
estate,  of  what  nature,  tenure,  or  kind  soever  the  same  might  be,  upon 
certain  trusts. 

The  claimant,  Samuel  Jackson,  is  the  heir  at  law  and  heir  according 
to  the  custom  of  the  manor  of  George  Jackson,  of  Burton  Leonard; 
and,  in  October,  1857,  was,  as  such  heir,  admitted  to  the  said  copyhold 
premises. 

On  the  26th  of  January,  1859,  the  claimant  William  Hardcastle  waa, 
ns  surviving  devisee  under  the  will  of  George  Jackson,  of  Barton 
Leonard,  also  admitted  to  the  same  premises. 

The  following  evidence  was  adduced  as  to  the  alleged  custom  of 
entailing  within  the  manor  or  soke  of  Knaresborough : — 

The  manor  or  soke  of  Knaresborough  is  a  distinct  manor  from  that 
of  the  forest  of  Knaresborough  ;  but  both  have  the  same  Court  rolls  and 
the  same  steward  and  under-steward.  Courts  are  held  every  three  weeks 
♦6101  ^^^  ^^®  forest  and  liberty  of  Knaresborough ;  at  *which  Courts 
^  all  admittances,  both  for  the  forest  and  manor,  are  made :  but  the 
entries  on  the  Court  rolls  have  distinct  headings  of  *'  Forest'*  or 
•'  Manor,"  as  the  case  may  be. 

The  style  of  the  Court  is,  "  The  Court  of  Our  Sovereign  Lady  Victoria 
held  for  her  Forest  and  Liberty  of  Knaresborough  within  her  Castle 
there." 

The  several  officers  for  the  townships  within  the  manor  and  forest  are 
appointed  at  the  same  Court  leet  and  Court  baron,  which  is  held  for  the 
forest  and  liberty  of  Knaresborough.  The  officers  are  sworn  to  execute 
their  respective  offices  according  to  the  custom  of  the  forest  and  liberty 
of  Knaresborough.  Separate  juri*js  are  sworn  at  the  two  principal 
Courts,  at  Easter  and  Michaelmas,  for  the  forest  and  for  the  manor; 
and  each  jury  makes  presentments,  which  are  entered  on  the  rolls ;  but 
no  presentments  are  made  by  such  juries  of  either  surrenders  or  admit- 
tances. 

The  manor  or  soke  of  Knaresborough  comprises  parts  of  the  townships 
of  Knaresborough,  Scriven-with-Tentergate,  and  Ferensby. 

The  liberty  of  Knaresborough  comprises  the  whole  of  the  manor  or 
soke  and  six  other  townships. 

The  forest  of  Knaresborough  comprises  eleven  townships,  none  of 
which  are  included  either  in  the  manor  or  liberty. 

The  forest,  manor,  and  liberty  are  all  within  the  honor  of  Knares- 
borough, which  is  parcel  of  the  duchy  of  Lancaster. 

In  the  years  1770  and  1774,  two  Acts  of  Parliament  were  passed  for 
enclosing  the  wastes  of  the  said  forest,  which  Acts  were  to  be  referred 
to,  if  necessary,  as  part  of  this  case.  The  forest  and  manor  adjoin  eadi 
other,  and,  previously  to  and  at  the  time  of  the  passing  of  the  said  Acts, 
some  of  the  copyholders  of  the  manor  claimed  rights  of  common  over 


COMMON  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)        610 

— — ■ 

the  fl«id  wastes,  ^nd  Qumerous  ^allotmezM^  ^ere  aw^ded  xinder  the  r^gi  i 
s^d  Acta  in  re^ppot  of  ^ocb  claims.  I-   ^ 

The  oaly  custooiarj  entered  on  the  rolls  is  that  for  the  forest,  a  cop; 
of  which,  contained  in  the  book  m^ked  A.,  was  to  be  taken  as  part  of 
this  case.  This  custoinary  is  also  entered  in  the  office  of  the  ducbj  of 
l4anca$ter.(a) 

(a)  Theffe  alleged  customs  were  ss  foHows  :-r 

**  Whereas,  before  this  time,  upon  petition  made  to  the  Obanoelior  and  Conneil  of  this  boDoar« 
alile  Coart,t  bj  the  Queen's  Miyestj's  copyhold  or  castomary  tenants  of  Her  Majesty's  manor  ox 
lordship  of  Knaresbrough,  being  parcel  of  her  duohy  of  Lancaster,  in  the  county  of  York,  that 
thcT  might  have  a  commission  for  the  due  examination  and  trying  out  of  certain  ancient  customs 
within  Her  Uighness*s  forest  of  Knaresbrough,  parcel  of  her  said  manor  or  lordship  ;  where* 
upon  the  said  Chancellor  and  Council,  well  considering  their  requests,  thinking  that  by  the 
examination  and  trying  out  of  the  same,  it  might  be  as  well  beneficial  to  the  Queen's  Majesty 
as  also  to  the  said  tenants,  granted  onto  th^m  a  commission  under  the  seal  of  this  honourable 
Court,  bearing  date  the  15th  day  of  June,  in  the  lat  year  of  the  reign  of  our  said  Sovereign 
Lady  Elizabeth,  Ac,  and  the  same  directed  to  the  Right  Hon.  Honry,  Earl  of  Cumberland,  8ir 

William  Ingilby,  Knt.,  and  others,  authorising  them,  or of  them,  by  virtue  thereof,  to 

toquire  by  the  oaths  of  twelve  honest  and  indifferent  persons  dwelling  within  the  said  forest 
of  KnaresbroDgh,  of  the  said  ancient  custom  and  things  which  of  old  time  had  been  usod 
within  the  same,  as  by  the  same  commission  more  at  large  appeareth  :  And  thereupon,  the  said 
commissioners  traTolIed  therein  accordingly,  and  did  inquire  of  the  said  customs  by  the  oaths 
of  the  said  twelve  persons  dwelling  within  the  said  forest,  and  the  presentment  or  verdict  of 
them  did  put  in  writing,  and  the  same  have  certified  unto  this  Court : 

"Whereupon  the  said  Chancellor  and  Council,  upon  farther  suit  and  petition  made  unto 
them  by  the  said  tenants  that  they  would  establish  and  make  some  final  order  and  direction  in 
the  premises,  have  thoroughly  perused  and  deliberately  considered  the  same  presentment  and 
every  part  thereof,  as  well  for  the  commodity  of  the  Qoeen's  Highness,  as  also  for  the  said 
tenants : 

*<  And  forasmuch  as  it  appeareth  thereby  that  divers  ancient  customs  within  the  said  forest, 
which  might  be  not  only  to  the  benefit  of  the  Queen's  Mi^esty,  her  heirs  and  successors,  but 
also  of  the  said  tenants  there,  have  in  times  past  been  bad  and  used  within  the  same  forest, — 
tbe  said  Chancellor  and  Council  of  this  Court  have  therefore  well  considered  the  same,  and  for 
a  final  order  therein,  and  ease  and  quietness  of  the  said  tenants,  and  for  avoiding  of  troubles 
that  hereafter  might  ensue,  have,  in  this  said  24th  day  of  May,  in  the  said  5th  year  of  the  said 
Queen's  M^esty's  reign,  by  the  assent  of  the  said  tenants,  ordered  and  decreed  in  manner  and 
form  following,  that  is  to  say, — 

**  1.  That,  after  the  death  of  every  customary  tenant  dying  seised  of  any  messuage  parcel  of 
the  said  lordship  or  manor,  whether  there  be  any  lands  lying  to  it  or  not,  that  the  officer  there 
for  the  time  being  shall  seise  to  the  use  of  the  Queen's  Majesty,  her  heirs  and  successors,  his 
best  beast,  that  is  to  say,  horse,  ox,  or  cow,  or  any  beast  of  the  like  kind,  for  his  heriot,  that  is  ot 
shall  be  either  pastured  within  the  said  forest  of  Knaresbrough,  or  elsewhere,  wheresoever  tha 
same  shall  be  found : 

**i.  And  also,  that  every  customary  tenant  dying  seised  of  any  manner  of  building  and  of  six 
acres  of  customary  lands  there,  shall  give  such  his  best  beast  for  his4ioriot  as  before  is  rehearsed 
in  Bttoh  manner  and  form  as  before  is  expressed,  albeit  the  buildings  upon  the  same  be  no  mes- 
suage: 

**  3.  Also,  that  every  customary  tenant  dying  seised  of  six  acres  of  lands  there,  or  above, 
shall  pay  for  his  heriot  his  best  beast,  as  aforesaid : 

**  A.  And  also,  that  every  customary  tenant  dying  seised  of  less  lands  there  than  six  acres, 
whether  he  have  ony  building  upon  the  same  or  not,  so  that  tbe  building  be  no  messuage,  shall 
pay  for  every  acre  2».  for  and  in  the  name  of  his  heriot,  and  none  other  heriot : 

*'  5.  Also,  that  every  customary  tenant,  dying  seised  of  more  messuages  than  one,  or  of  more 
acres  of  land  than  seven,  shall  pay  but  one  heriot,  how  many  messuages  soever  he  have,  or  how 
many  aores  soever  he  have : 

"  6.  Also,  if  any  customary  tenant  die  seised  of  any  customary  lands  there  in  fee  simple,  if 
tbe  next  heir,  by  himself  or  by  his  friends,  come  not  at  the  next  Court,  or  before  the  year  and 
day  expired,  after  the  death  of  his  or  their  ancestors,  to  make  his  relief,  that  then  the  said^Iands 
shall  be  seised  into  the  hands  of  the  lords  of  the  said  manor,  and  the  next  heir  not  to  have 
them  until  he  pay  three  years'  rent  for  and  in  the  name  of  a  fine  unto  the  lord  of  the  some 
manor,  over  and  besides  his  relief: 

t  The  duchy  Court  of  Lancester. 
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*6121       ^^b^fo  19  an  ancient  book  in  the  nnder-8teward's  office,  vhicli 

^  has  been  handed  down  with  the  Court  rolls,  and  was  received  by 

the   present   under-steward   from   his   predecessor,   as  containing  the 

customs  of  the  manor  or  soke  of  Knaresborongh.    The  customs  there 


(«< 


7.  Also,  thai  no  customary  tenant  may  let  fail  customary  lands  to  another  penes,  bj  word 
indenture,  or  other  writing,  but  only  by  surrender  in  the  Court  there,  for  thirty -one  yetrs  or. 
under,  and  not  abore,  at  any  one  time;  whereupon  the aecnstomed  fine,  whieh  is  Zd,  forerery 
acre  thereof,  shall  be  from  time  to  time  answered  unto  the  lord  upon  the  grant  of  ereiy  radi 
lease : 

**  8.  Also,  that,  if  any  customary  tenant  do  suffer  any  person  or  persons  to  dweU  and  ishiliU 
in  any  builded  house  or  cottage  by  the  space  of  one  quarter  of  a  year,  not  being  any  mesiaig*- 
stead  or  ancient  building  decayed,  that  then  the  said  new  building  shall  be  forfeit  to  the  lord, 
after  the  lawful  term  of  the  said  person  or  persons  in  the  same  new  building  shaU  be  expired, 
forfeited,  or  surrendered : 

"  9.  Also,  if  any  tenants  seised  of  any  customary  lands,  whereupon  any  great  trees  of  tba 
age  of  twenty-four  years  or  abore  be  or  shall  be  growing,  shall  cut  them  down  and  sell  then, 
or  any  of  them,  he  shall  grievously  be  amerced ;  but  yet,  neYertheless^  it  shaU  be  lawful  to  wd 
for  the  said  customary  tenants  to  take  firewood  meet  for  fuel,  growing  upon  his  or  their  nu- 
mmary lands,  to  bum  in  their  houses  upon  the  same  lands  and  holds,  and  to  take  trees  grow- 
ing upon  the  same  meet  for  repair  or  to  build  his  or  their  messuages  or  ancient  buildings 
there: 

"  10.  Also,  if  it  chance  any  customary  tenant  there  at  any  time  hereafter  to  do  or  eoniisit 
any  felony,  or  any  other  act  for  which,  by  the  laws  of  this  realm  of  England,  he  or  they  ahoald 
lose  their  lires,  if  the  heir  of  the  said  customary  tenant,  after  a  year  and  a  day  expired  sAcr 
the  death  ^f  his  said  ancestorf  come  into  this  Court  before  the  Chancellor  and  Council  for  the 
time  being,  and  offer  to  make  his  fine  there,  or  in  the  Court  at  Knaresbrough,  that  then,  npos 
petition  made  to  the  said  Chancellor  and  Council  of  this  Court,  he  shall  be  admitted  tesast 
thereof,  paying  to  the  Queen's  M^jesty^  her  heirs  or  successors,  for  his  fine,  six  years'  rent  for 
the  said  lands,  besides  relief: 

"11.  Also,  if  any  customary  tenant  seised  of  any  lands  customary,  and  take  a  wife,  ssd  iit 
§9i»td  of  the  same,  baring  issue  by  her  that  is  heir  to  the  same  lands,  that  then  the  siid  wi& 
may  come,  after  the  death  of  her  said  husband,  into  the  Court  of  the  lord  there,  and  there  make 
a  fine ;  and  at  her  prayer  shall  be  admitted  tenant  of  the  whole  or  third  part,  at  her  liberty : 
If  she  pray  the  whole,  then  she  to  hare  the  whole  lands  for  her  dower,  during  her  life,  if  she 
keep  herself  sole  and  unmarried ;  and.  if  the  marry,  then  she  to  hare  but  the  third  part  of  the 
•aid  customary  lands,  paying  for  erery  messuage  2d.,  for  erery  acre  M,,  and  so  after  the  qoaa^ 
tlty  of  the  land  by  her  prayed:  And,  if  she  make  fine  for  the  whole  lands,  then  the  wife  to  Ure 
no  part  of  her  husband's  goods,  but  at  his  will  and  pleasure  i 

"  12.  And  alxo,  it  is  further  ordered,  that  the  lords,  owners  and  occupiers  of  all  and  siigsler 
manors  and  lordships  that  do  adjoin  upon  the  said  forest  of  Knaresbrough,  and  hare  used  to 
hare  enter-common  there,  and  which  hare  enclosed  their  common  and  waste  belongiog  to  tbe 
said  manor  or  lordship  from  the  said  forest,  shall  be  secluded  from  baring  or  using  sny  eoia- 
mon  within  the  said  forest  except  they  hare  special  charter  grants  for  the  same : 

*'  13.  Also,  that  the  customary  tenants,  seised  of  any  lands  within  the  said  forest  of  Ensit5- 
brough,  and  no  other,  ought  and  may  choose  the  grare  and  bedel  of  the  said  manor  of  Knsres- 
brougb,  at  the  next  Court  baron  bolden  within  the  said  manor  of  Knaresbrough  yearly,  sfter 
the  feast  of  8t  Michael  the  Archangel,  and  at  no  other  time : 

<'And  the  said  grare  and  bedel  to  gather  the  estreats  accustomed,  make  impanels  for  tbe 
lord,  and  between  party  and  party,  to  arrest  or  seise  aU  felons'  goods  within  the  said  forefU 
and  to  do  all  other  things  to  their  ofilce  belonging : 

**  14.  Also,  that  erery  customary  tenant  within  the  said  forest  of  Knaresbrough  may  nr- 
render  his  customary  lands  into  the  hands  of  the  lord,  by  the  steward,  learned  steward,  ckrk 
of  the  Court,  grare,  or  bedel,  of  the  said  forest  of  Knaresbrough,  being  nominated,  known,  and 
appointed,  and  in  peril  of  death  to  two  tenants  of  the  same  tenure,  without  the  grare  or  bedd. 
or  any  other  the  officers  aforesaid,  to  the  use  of  any  person  or  persons  for  term  of  life,  or  ia  i^ 
simple,  and  not  in  fee  tail : 

"  15.  Also,  that  erery  customary  tenant  dying  seised  of  any  customary  lands  within  the 
said  forest  of  Knaresbrough  in  fee  simple,  shall  pay  for  bis  relief,  for  erery  messuage  &/.,  sitd 
for  erery  acre  of  land  12df.,  and  so  after  the  rate : 

**  16.  Also,  that  he  to  whom  any  surrender  is  made  of  any  messuage  in  fee  simple,  shall  f^j 
for  his  fine  4rf.,  and  for  erery  acre  6rf.,  and  for  erery  pennyworth  a  penny,  and  for  erery  batf- 
pennyworth  of  land  one  halfpenny,  and  so  after  the  rate ;  and  shall  do  suit  to  the  lord's  Cevru 
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*set  forth  purport  to  have  been  found  hj  a  verdict  and  present- 
ment taken  nnder  a  commission  issued  in  1611  by  the  Prince  of 
Wales,  Duke  of  Cornwall,  and  Earl  of  Chester ;  but  they  do  not  on  the 
face  of  them  purport  to  be  the  customs   of    the  manor  or  soke  of 

ud  do  femlt  J,  pay  heriot,  take  apon  him  the  office  of  grave  and  bedel  when  he  shall  be  ofaoseo, 
and  do  other  enstoma  as  hath  been  naed : 

**  17.  AUo,  that  he  to  whom  any  surrender  is  made  of  any  messuage  for  term  of  life,  fbr  term 
of  years,  or  of  any  reyersion,  shaU  pay  for  erery  messuage  2d.,  and  for  every  acre  Zd,,  and  bo 
ifter  the  rate : 

''  IS.  And  also,  that  every  customary  tenant  may  make  a  surrender  to  any  person  or  persons 
of  his  customary  lands  after  his  death  and  his  wife's  dei^h,  or  either  of  them,  by  force  whereof 
he  and  she  shall  hold  the  land  for  term  of  his  and  her  life,  and  he  to  whom  the  surrender  is 
node  shall  have  but  one  reversion  after  their  deaths,  and  shall  pay  one  fine  as  tenant  for  term 
of  life,  and  one  heriot  to  be  paid  of  the  goods  of  him  that  maketh  the  surrender : 

"  19.  Also,  that  every  customary  tenant  may  surrender  to  the  grave  or  bedel  of  the  said 
forest  of  Enaresbrough  his  customary  lands  by  bill  indented,  to  the  use  of  his  wife,  children, 
fervants,  or  debtors ;  and  that  the  same  customary  tenant  may  command  the  same  grave  or 
hedel  to  keep  the  samo  surrender  or  surrenders  in  his  hand  unto  the  next  Court  baron  or  Court 
called  the  sheriflf's  turn,  to  be  holden  next  after  the  feast  of  St  Michael  next  after  the  surren- 
der made;  and  to  present  the  same  unless  the  said  customary  tenant  be  living  at  the  said  Court, 
then  the  surrender  to  be  void : 

"20.  Also,  every  customary  tenant  may  surrender  his  customary  lands  to  the  grave  or  bedel 
of  tfao  said  fcirest  of  Enaresborongh,  to  the  use  of  any  person  or  persons,  declaring  by  bill 
indented  any  condition  to  be  performed  by  him  that  maketh  the  surrender,  before  the  next 
Court  baron  and  sheriff's  turn  to  be  holden  next  after  the  feast  of  St.  Michael  next  after  the 
Baid  earrender  made;  if  the  same  intent,  condition,  or  meaning  be  performed  before  the  said 
Court  baron,  that  then  the  said  surrender  to  be  void ;  and,  if  it  be  not  performed,  then  the 
grare  or  bedel  to  present  the  same  surrender  simply,  without  any  intent  or  condition : 

"  21.  Also,  that,  if  any  customary  tenant  make  a  surrender  upon  any  consideration  to  the 
grave,  bedel,  or  two  tenants,  of  the  same  tenure,  by  bill  indented,  not  restraining  the  said 
grare,  bedel,  or  tenants,  to  make  the  surrender  at  the  next  Court  after  the  surrender  made, 
then  the  grave,  bedel,  or  tenants  to  pay  to  the  lord ;  for  a  fine  20«.  and  for  not  presenting  at 
the  second  Court,  other  20«. ;  and  for  not  presenting  at  the  third  Court,  40«. ;  and  that  then  the 
said  grave,  bedel,  or  tenants  to  forfeit  to  the  lord  all  his  or  their  lands : 

**  22.  Also,  that  every  customary  tenant  may  implead  one  another  in  the  Court  of  Enares- 
broogh  for  debt»  if  the  debt  and  damage  amount  not  over  or  above  the  sum  of  100*.,  and  that 
the  party  defendant  may  be  arrested  by  his  body,  to  answer  the  said  debt  or  damage : 

"23.  And  that  all  the  customary  tenants  within  the  said  forest  shall  prove  the  testaments 
in  the  Court  of  the  lord,  and  shall  take  letters  of  administration  there  of  the  floods  of  the  dead: 

"24.  And  also,  that,  if  nny  customs ry  tenant  suffer  his  mossaage  or  ancient  building  to 
decay,  and  suffer  the  same  house  to  lie  waste  by  the  space  of  one  year,  and  by  three  Court 
barons  holden  then  next  ensuing,  the  customary  tenant  shall  forfeit  the  same  house  to  the 
iord: 

"  25.  Also,  that,  if  any  tenant  be  seised  of  any  customary  lands,  and  have  issue  divers 
danghters,  they  being  not  married  at  the  time  of  the  death  of  their  ancestor,  the  eldest  daugh- 
ter ehall  have  the  land : 

"And,  if  the  eldest  daughter  be  married  in  the  life  of  her  ancestor,  then  the  land  shall  de- 
fcond  to  all  the  other  daughters  unmarried,  and  not  to  the  eldest;  Mid,  if  all  the  same  other 
daagfaters  be  married  in  the  life  of  their  ancestor  but  one,  then  that  one  so  unmarried  in  the 
life  of  her  ancestor  shall  have  the  land  to  her  and  her  heirs  for  ever : 

"  And,  if  all  the  daughters  be  married  in  the  life  of  their  ancestor,  then  the  eldest  daughter 
shall  have  all  the  lands,  as  heir  to  her  ancestor : 

"  26.  And  also,  that  the  next  friend  of  the  party  of  the  mother  to  whom  the  heritage  may 
not  descend,  shall  have  the  custody  of  the  heir,  and  shall  find  surety  in  the  Court  of  the  lord 
to  giro  the  profits  of  the  land  to  the  heir  at  his  full  age : 

"  27.  Also,  that,  if  any  man  hath  title  to  demand  any  customary  lands,  he  shall  make  his 
relief;  and,  immediately  upon  that,  he  shall  make  fine  to  the  lord,  for  to  have  certain  lawfU 
men  of  the  same  hold  to  try  his  right;  and  shall  pay  for  every  poll  a  penny  to  the  clerk  of  tha 
Court  of  Enaresbrough : 

"Alio,  that  all  the  customary  tenants  inhabiting  w'.thin  the  same  forest  ought  to  make  suit 
to  oiie  of  the  Sing's  mills  within  the  said  forest  of  Enaresbrough  of  all  the  grains  growing 
vithin  the  said  forest : 

'28.  And  also,  that  the  customary  tenants  within  the  said  forest  shall  have  common  of  pas- 


4<  ' 


618  HARDCASTLB  v.  DBNNISON.    T.  T.  1861. 

recently,  with  its  existence.  A  copy  of  it,  marked  C,  accompanied  and 
was  to  be  taken  as  part  of  the  ca8e.(ft) 

*61dl       *'^^^  fin^s  paid  on  sarrenders  and  admittances  in  the  forest 
-*  are  in  accordance  with  custumary  A.     The  fines  paid  on  sarren- 

they  liftve  digged  for  peats,  tarfi,  and  have  mowen  and  got  braekena,  in  aoj  pUee  of  the  nid 
forcet,  at  tbeir  plensare,  to  bo  spent  upon  their  borgnges,  aod  not  eltewbere:  forwbich  the  taid 
bargeseefl  do  pay  yearly  to  bia  majeaty,  for  every  burgage,  one  peony,  in  the  name  of  a  righu 
penny,  and  by  aooie  called  a  reak-penny ;  and  bare  likewiae  free  liberty  to  ataf-berd,  and  keep 
their  awine  upon  the  said  common  at  all  timea  at  their  pleasure;  and  doth  pay  to  his  nrjestja 
yearly  rent  of  3«.  4rf.,  called  by  the  name  of  awine-tack,  by  the  bands  of  the  grRvc  of  Scrires: 

'*  Item.  All  or  the  greateat  part  of  the  ancient  waato  within  the  borough  of  EnareibroQ^k 
have  used  to  have  common  for  their  cattle  upon  the  said  waste,  called  the  forest  of  Kntres« 
brongh,  and  to  get  turfa  and  peat  there;  bat  by  what  right  they  have  bad  tbe  same  we  eaooot 
present,  but  refer  ourselves  to  tbe  Court;  and  in  like  manner  the  freeholder  and  bondbolilen  of 
Soriven,  Tentergate,  and  Knaresbrough,  have  used  the  like  common  there,  aod  paid  the  likt 
rent,  and  4d,  more  for  swine-tack. 

'*Item.  The  burgesses  of  Knaresbrough,  and  freeholders  and  bondholders  of  Scrivcn.  havf 
used  to  have  an  open  racke  of  common,  adjoining  to  the  said  forest,  called  Plumpton  Uuor, 
known  by  the  said  forest  by  marks  and  bounds ;  and  the  ancient  tenants  of  Plumpton  havt  had 
the  tike  over-raick  of  the  said  forest  with  their  cattle;  and  the  burgesses  of  Knarerbrusf^h 
have,  by  themselves  and  their  servants,  mowen  and  got  brackens  off  the  said  moor  called  Plomp* 
ton  Moor,  by  the  information  of  Peter  Benson;  but  now,  of  lato,  the  greatest  part  of  that  com- 
mon is,  by  Sir  Edward  Plumpton,  knt,  now  owner  thereof,  and  was  by  William  PlampluD,  bis 
father,  enclosed,  and  hath  erected  diverse  and  several  new  cottages  there,  who  all  have  conmon 
and  turf- graft  upon  the  king's  forest  of  Knaresbrough,  without  right  to  our  knowledge;  tbcreia 
we  refer  tbe  cause  to  the  o«)nsideration  of  his  highness  and  council : 

''  Item.  Tbe  king's  majesty  hath  a  Court  holden,  and  time  out  of  memory  of  man  hath  bees 
bolden  and  kept  for  his  majesty  and  his  noble  progenitors,  within  the  borough  of  Knareri»rongb, 
known  by  the  name  of  tbe  borough  Court:  Tbe  borough  men  now,  and  all  their  ancestors,  asc 
and  have  used  to  do  their  suit  and  service ;  and  there  is  two  Courts  holdea  there  yearly,  called 
the  two  bead  Courts, — the  one  kept  after  Miebaelmaa  and  tbe  other  after  Easter, — at  which  all 
tbe  said  burgesses  do  their  suit  and  service;  otherwise,  for  default  of  appearance  they  are 
amerced,  and  for  their  default  sometimes  2d.,  and  sometimes  4<L ;  and  there  la  upon  Monday, 
every  fifteenth  day,  a  Court  kept  for  actions;  and  when  any  tryals,  as  many  of  the  iohahitaoti 
there  shall  be  summoned  do  appear  there  for  tryal  of  causes;  and  the  said  bnrgesses  do  no  other 
suit  or  service  to  any  other  Court,  save  only  at  tbe  two  sheriffs'  turns  yearly  bolden  for  his 
majesty  within  the  castle  of  Knaresbrough,  after  tbe  terms  aforesaid  yearly :  A  jury  is  Inpan- 
nelled  of  tbe  inhabitants,  within  tbe  said  borough,  by  the  bailiff  of  the  borough,  and  the  said 
jury  is  there  sworn  as  other  juries  are,  and  to  make  their  presentments  accordingly : 

"Item.  We  prottent  that  some  port  of  the  lands  now  enjoyed  for  copyhold  inheritaaee have 
been  formerly  parcel  of  tbe  lonl'a  demaynes  or  waste  :  but,  whether  tbe  same  be  irst  graoted 
by  the  stewards  alone,  or  by  other  high  authority  sofBoiently  warranting  tbe  stewards  for  fntat- 
iog  tbe  same,  we  know  not  nor  cannot  certainly  depose ;  yet  tbe  same  lands  called  dcBajse 
lands,  or  the  most  part  thereof,  bath  been  enjoyed  as  copy  hold  inheritanee  since  tbe  tine  ef 
Edwiird  III.,  aa  by  several  surrenders  in  tbose  times  and  sinoe  appeaxeth  :  And,  before  the  tiae 
of  Edward  III.,  one  Lilburne,  a  traytor,  entered  into  tbe  castle  of  Knaresbrough,  where  all  the 
antient  records  for  that  purpose  were  kept,  and  maliciously  destroyed  all  tbe  records  Ibeo  being 
there,  which  malicious  and  traytorous  dealing  appeareth  by  some  records  yet  oxtaBt  ia  theeasde 
of  Knaresbrough : 

"  Item.  There  is  all  the  time  of  our  memory,  and  by  report  time  oat  of  mtnd  of  man  have 
been,  yearly,  after  every  Michaelmas,  chosen  of  those  who  are  inheritors  of  any  bondbuld  mes- 
suage, a  grave,  commonly  called  the  grave  of  Scriven ;  and  he  is  for  the  most  part  sworn  at  the 
leet  next  after  Michaelmas  bolden  for  bis  majesty  within  the  castle  of  Knaresbrough,  and  doth 
continue  grave  for  one  wbole  year:  And  this  grave  is  to  collect  tbe  king's  boadboldrent  there 
yearly,  nnd  to  pay  the  same  yearly  to  his  highness'  nse,  and  to  seite  all  beriota  so  falliag  of  any 
bondholder  dying  in  bia  time,  and  annually  make  his  aoeonnt  for  the  aaid  beriota  se  falliag  to 
his  majesty's  use ;  and  this  graTC  hatb  power  to  take  anrrenders  af  any  bmidbold  lands,  and  te 
present  tbe  same  aeoording  to  the  tenure  of  the  surrender,  and  to  do  aU  other  things  Is  his  efiee 
within  the  township  of  Soriven  belonging : 


(I)  Pott»  p.  a2e. 
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derfl  and  admittances  in  the  manor  are  the  same  as  in  the  forest,  except 
with  reference  to  bond-hold  messuages,  the  fines  on  which  are  correctly 
^stated  in  the  castumary  B.  There  are  no  bond-hold  messuages  f^mq 
in  the  forest.  ^ 

"Item.  Thert  is  withia  the  township  of  Knaresbrongh  a  prebend:  the  iacambeot  of  thi» 
prebeod  or  his  fanner,  hath,  at  his  prebend  house,  two  several  times  in  the  year,  for  the  most 
part  kept  two  eonrt  leets;  aod  hath  divers  messuages,  oottages,  aad  tenements  to  this  prebend 
bslooging,  who  are  his  own  tenants  and  eopjholders  in  Knaresbrough  and  Arkendale ;  and 
elaiaeth  and  occupieth  divers  lands  within  the  fields  of  Knaresbrough)  Scriven,  and  Arken* 
dsle,  bj  the  right  of  the  said  prebend;  and  do  present  all  offences  done  within  the  prebondarj 
Unds  nt  those  Courts :  This  prebend  is  of  the  church  of  5t  Peter,  in  York,  and  holdelh  of  St. 
Peter;  und  there  is  now  prebendary  Ralph  Tunstall,  clerk,  and  he  and  his  tenants  of  Knares- 
borough  have  all  oar  time,  and,  by  report,  time  ont  of  mind  of  man,  had  common  of  pasture  on 
the  forest  of  Knaresbrough,  and  on  Scriven  Moor,  for  all  manner  of  their  goods  whatsoever,  and 
hire  got  peats  and  turfs  upon  the  said  forest,  to  be  used  on  the  premises;  but  by  what  right  we 
know  not:  And  the  prebend  there  for  the  time  being  hath  the  presentation  of  the  vicar  to  the 
T^earage  of  Knaresbrough,  as  often  as  the  same  shall  happen  to  become  void  in  any  of  the 
prebender*8  time  :  In  one  point  the  jury  do  dis«gree;  fur,  some  of  them,  namely,  Peter  Keigh- 
if  J,  Richard  Palliser,  William  Roundell,  Marmnduke  Ronndell,  John  Roundell,  and  Richard 
Andrew,  [say.]  that  except  two  houses,  viz.,  the  parsonage-house,  and  William  Nillet's  bouse; 
wbich,  ss  they  aflBrm,  are  within  the  township  of  Scriven,  and  have  always  paid  lot  and  scot  to 
the  same;  none  of  the  rest  of  the  tenements  being  tenants  to  the  parson  have  had  any  commoa 
right  within  or  upon  the  moor  of  Scriven  t 

*'Item.  Sir  Henry  Slingsby,  knight,  holdeth  to  him  and  his  heirs  for  ever  all  the  site  of  the 
hito  dissolved  monastery  of  6t  Robert  within  the  township  of  Knaresbrough :  Those  lands  in 
sId  time  were  parcel  of  the  fields  of  Knaresbrough,  and  given  by  some  of  the  king's  noblo  pro- 
genitors to  St.  Robert;  and  the  said  Sir  Henry  Slingsby  holdeth  them  of  the  king's  majesty  in 
ehief: 

**  Item.  There  is  a  pareel  of  ground  betwiit  the  borough  of  Knaresbrough  and  the  site  of  the  said 
abbey,  called  the  Abbey  Plain,  containing  some  eight  acres  of  ground,  or  thereabouts,  being  the 
soil  of  the  said  Sir  Henry  Slingsby,  and  within  the  bounds  of  the  site  of  the  eaid  Abbey,  but  the 
hnrgessea  of  Knaresbrough,  and  all  those  whose  estates  they  have  and  claim,  have  alwoys  dur«- 
fog  our  memory,  and  by  report  time  out  of  mind  of  man,  had  common  pasture  for  all  manner 
of  their  goofls  and  cattle  there,  to  depasture  and  to  dig  for  stone  and  mortar  at  their  pleasure : 

"Item.  The  king's  majesty  hath  one  corn-mill,  in  Knaresbrough,  to  which  the  burgesses  and 
hkhabilants  of  Knaresbrough,  and  Scriven,  and  Tentergate,  and  some  part  of  Arkendale,  are 
bonad  by  the  tenure  of  the  said  land,  to  the  sokeage,  and  to  grind  their  corn  at  the  said  mill, 
for  se  much  as  they  spend  in  their  houses,  growing  upon  any  part  of  the  premises. 

"Item.  The  borough  Court,  abont  twenty  years  since,  was  kept  in  a  house  within  the  said 
broogh.  called  the  Cockhill  House;  and,  before  that  time  it  was  kept  by  Mr.  Bumand,  being 
the  ballitr  of  the  said  Court,  in  pareel  of  waste,  called  the  weaver's  shops;  and  long  before  that 
time  it  seemeth  the  same  was  kept  in  a  house  sold  by  the  said  Bumand  to  one  Thompson,  which 
hoase  is  now  in  the  tcnnre  of  Thomas  Nickson,  for  wbich  house  to  be  the  court-house,  and  the 
king's  house:  Peter  Benson,  one  of  the  jury,  hath  seen  and  read  an  ancient  account  whereof 
it  nakes  mention  of  money  disbursed  upon  that  house  by  the  then  lord  of  the  manor,  naming, 
the  ennrthnuse ;  which  account  was  in  the  keeping  of  Francis  Slingsby,  Esq.,  father  to  the  said 
Sir  Henry  Slingsby ;  and  the  said  Court  hath  of  Into  time  been  kept  in  a  house  claimed  by  Sir 
Henry,  called  by  the  burgesses  the  toll-booth;  but,  where  the  same  of  right  ought  to  be  kepty 
we  cannot  certainly  set  down  : 

"Item.  Fiiihing  and  fowling  within  the  lordship  is  the  king's,  and  to  our  knowledge  hath 
been  disposed  by  his  stewards  there  for  the  time  being;  but  by  what  grant  or  warrant,  and  what 
the  same  is  worth,  we  know  not,  nor  can  depose,  saving  Sir  Henry  Slingsby,  as  he  afBrmeth, 
hath  the  same  by  lease  from  our  late  queen  Elisabeth  : 

''  Item.  There  is,  and  time  out  of  mind  hath  been,  a  bailiff  of  the  borough  of  Knaresbrough, — 
which  is  at  the  present  Sir  Henry  Slingsby, — and  all  profits  in  th?s  article  mentioned  within  the 
said  borough,  which  casually  falleth  he  or  his  deputy  taketh;  and  he  hath  the  same,  as  we  take 
it,  granted  from  the  late  queen  aforesaid : 

"  Item.  There  is,  and  by  report  hath  been  time  out  of  mind,  a  bailiff  of  Knaresbrough,  knowa 
by  the  name  of  the  liberty  bailiff,  who  never  of  right  hath  any  intermeddling  with  the  borough : 
This  bailiff  is  this  instant  Sir  Henry  Slingsby,  but  by  what  grant  we  do  not  certainly  know ;  and 
according  to  this  article  mien  tinned  he  or  his  deputy  taketh  all,  and  is  acoonntable  to  his  m^est/ 
foi  the  same  to  oar  knowledge : 
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The  ancient  heriotfl  payable  in  fhe  for^sl  and  manor  are  correctly 

stated  in  custumaries  A.  and  B. :  and  no  heriot  has  e^er  been  paid  in 

the  manor,  except  for  bond-hold  messuages  at^d  lands. 

*6211       *Where  a  tenant  in  fee  simple  dies,  leaving  daughters,  bat  dc 

^  son,  the  daughters  inherit  in  the  forest  according  to  the  count 

"  Item.  There  tre  qaarries  of  stone  in  a  place  called  the  Abbey  Qaarrj,  Plain  Field  Fill,  aol 
far  off  the  bridge  end,  colled  Daniel  Bridge ;  bat  tbe  bargesees  who  now  are,  and  all  others 
whoso  estates  they  hare»  have  for  neoeisary  buildidg  got  stone  at  the  said  quarries  withoet  paj- 
ing  anything  for  the  same ;  and  there  is  one  Fran<!iii  Hill  who  farmeth  the  same,  pajiof  to  hii 
majesty  a  rent,  bat  what  the  same  is  wd  know  not;  bat  did  be  never  trouble  any  borough  bub 
fblr  getting  stone  there  for  their  own  use  to  be  employed  for  their  burgages." 

The  remainder  of  this  document  related  to  tbe  boundariee  of  the  borougbi  and  to  the  marktts 
and  fairs  held  therein. 

f  6)  The  eustomes  wtbin  the  soke  and  libtye  of  Knaresburghte. 

"  Inprmis.  Tbatt  cury  tennte  in  bondage  or  other  customary  tennte  maye  surrender  their 
Mttdes  or  tents  unto  ye  lemyd  stewerd,  clerke  of  the  eourte,  rete,  grare,  unto  the  baylief  of  the 
hbtye,  their  or  hys  deputie  ;  and,  in  pyll.  of  detb,  unto  twoo  tenntes  of  the  same  hold : 

"Itm.  Thatt  eury  tennte  in  bondage  or  other  oustumarye  tennte  thatt  dyythe  seased  offsnjt 
londs  or  tents  oustumarye,  the  heyr  of  eury  suche  tennte  schall  payo  ffor  hys  releyff,  thatt  y«te 
iaye,  for  eury.  mease  viijrf.,  ffor  eurye  halffo  meastf  ii^tf.,  ffof  eurye  acar  iLijd.,  and  for  svTe 

dxgange  tjs.  viij<£. : 

'*  Item.  He  unto  whome  anye  surrender  is  mayd  of  anye  mease  for  tenne  of  lyffo  or  for  yeaics 
icfaall  pay  ffor  hys  fl^ne,  that  ys  to  saye,  for  eurye  mease  ijc^^  for  eurye  acar  iij<^.  and  ffor  eurye 
dXgange  xxd,;  and  so  yt  ys  off  eurye  surrender  mayd  uppon  a  reurcone  [reversion]:  aadhe 
unto  whom  nnyo  surrender  ys  mide  in  ffee-symple,  shall  paye  for  hys  ffyne,  yt  ys  to  saye,  §K 
^rye  mease  iiijdf.,  for  eurye  haff  mease  ijd.,  eurye  acar  vid.,  and  for  eurye  oxgange  iiji.  iiijd. : 

"  Itm.  Eurye  tennte.  in  bondage  that  dyythe  seased  off  anye  bondholde  londs  or  tents,  ytys 
to  saye,  off  anye  mease,  halff  messniige,  or  other  andtyent*  bnyldynge,  hys  beyr  schall  paje 
one  haryotte. : 

^*  Itm.  The  reve  or  grave  off  Screvyng  ffor  tbe  tymo  beyng  maye  take  and  receyre  the  pta- 
ndge  of  all  and  singler  the  tennte  and  inhitants  of  Sorevyng,  Tentergate,  and  Knaresbnigkte: 

**  Itm.  Thatt  all  and  singler  tennt  in  bonda^,  and  other  custumarye  tennts,  maye  sarreuda* 
their  lands  and  tents  unto  ye  rere,  grave,  or  other  officer  aboueaaid,  uppon  condicon  muSd  b^ 
tWtxte  ye  pties ;  and  also  uppon  eondicofa  thatt  he  shall  presente  the  say  me  surrender  afore  or 
itt  the  court  barone  or  sheryf-tome  holden  n^xto  afldr  tbe  ffeaste  off  Saynte  Myehadl  thtf 
Archaungell  than  noxte  ffollowyng  and  insuing,  whin  one  otber  reve  or  grare  shal  be  dtosyne: 

"  Itm.  yf  anye  mease,  halff  mease,  or  other  anntiente  bnyldynge  doe  lye  in  decay  by  eie 
year  and  three  courts,  the  lord  shall  sense  the  same  as  a  fforfette : 

"  Itm.  That  no  custumarye  tennte  or  tennte  en  bondage  shall  ffell,  gyre,  sell,  colt  dowae,- 
talce  or  carry  awaye  anyie  tymbr  wood  beyng  and  growying  in  and  nppon  anye  of  hys  or  tbcyr 
dustumarye  lands  and  tents,  butt  onlie  ffor  the  mayntennce  of  hys  or  yr  edyfyce  and  buyMyage 
and  other  theyr  necessaries  ,*  and,  iff  he  doo,  he  shal  be  greuously  amereyed : 

"  Itm.  That  eurye  cnstumiirye  tennto  or  tennte  en  bondage  that  dyyth  seaaed  off  anye  hiads 
or  tenemcnto  hnvyng  issue  donghters,  they  beyng  unmarried  at  the  dethe  of  tbeyr  aaecstoniy 
the  eldesto  doughter  shall  have  ye  hoole  lande :  And  lykewysse,  yff  anye  sucbe  tecale  dye 
seased  havyng  issufe  doughters,  they  beyng  married  in  tbe  lyf  off  tbeyr  auncestor,  ye  eMcfts 
doughter  shall  have  Che  hoole  lande  and  herytage : 

"Itm.  yff  anye  such  tennte  doo  dyo  seased  off  anye  suche  lands  or  tennts  as  afore ysex- 
]irei8od,  and  hath  issue  donghters^  and  ye  eldest  doughter  is  married  in  ye  lyff  of  her  aaoestor, 
the  other,  beyng  unmarryd  at  the  deth  of  their  ancestor,  shall  Have  the  hoole  lande  and  hcrj- 
tage:  and  lykewyse,  if  twoo  off  the  said  doughters  be  married  in  ye  lyff  off  their  said  anaesston^ 
the  youngest,  then  being  unmaried,  shall  have  the  hoole  lande  and  herytage : 

« Itm.  All  and  singler  widowes,  after  the  deth  off  thciir  husbonds,  shall  come  into  tbe  lorde's 
court  wihin.  three  oourtos  nexte  after  the  dethe  of  their  saide  husbands,  and  shall  ffyae  ffor 
such  lands  and  tents  as  she  or  they  shall  hold  or  clayme  in  the  rygbte  of  their  said  hosbend: 

"  Itm.  That  eurye  tennte  in  bondage  havyng  one  oxgange  or  halff  oxgange,  or  aaf  lesi 
quantity  of  bond  lande.  shal  be  the  Queynes  Maties  reve  or  grave  off  Screvyag  and  sbal  be 
charged  wth  the  collection  off  all  the  bondbold  rents  and  farmes  ffor  one  fioole  year :  And  }i 
ye  said  reve  or  grare  shall  have,  take,  and  enSoye  eurye  yeare  during  the  tyme  and  space  tfiatt 
he  or  they  shall  fortune  to  be  grave,  all  sUche  accustomed  ffees  and  dewties  as  off  aoiityente 
Cyme  haythe  beyne  usyd  and  aeeustomyd  to  buTo,  thatt  ys  to  saye,  one  ffce  stubb  withb  ye  lb- 
leste  to  be  delyuered  by  the  surreyoor  or  keeper  of  the  woddes  th\Bre;  and  to  haue  all  maaaef 
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fltiLted  in  eustnmdiry  A.,  and  in  the  maiior  according  to  the  course  of  the 
cemtnon  law,  as  stated  in  cmtuniarj  B. 

*An  examined  copy  of  the  judgment-roll  in  an  action  of  Doe  r^aan 
i.  Blesard  v.  Simpson  was  given  in  evidence  by  the  plaintiffs,   '- 
b^ing  a  judgment  of  the  Court  of  Exchequer  Chamber  bf  the  15th  of 
February,  1842  (and  long  before  any  lis  mota  in  the  matter  of  this 
caude),  on  a  writ  of  error  from  the  Court  of  Common  Ple^s. 

*The  case  is  reported  in  3  M.  &  G.  929  (E.  C.  L.  R.  vol.  42),  .^q^o 
3  Scott  N.  B.  774,  and  that  report  is  admitted  to  be  correct.         ^     " 

This  judgment-roll  (the  admissibility  of  which  was  disputed  by  the 
(kfendant)  set  forth  a  special  verdict,  by  which  it  id  found,  amongst 
other  things,  as  ^follows : — "  There  is  an  express  Custom  within  t-^^oqa 
the  forest  of  Knaresborough  prohibiting  the  entail  of  lands  within  '- 
the  forest ;  but  there  is  no  such  express  custom  within  the  manor.  There 
it,  however,  no  cudtom  within  the  manor  enabling  the  entail  of  copy- 
hold :  and  the  '^'customs  of  the  manor  are  considered  by  the  ten-  fifaqe^ 
Ants  and  steward^  and  (for  the  purposes  of  this  trial)  ard  admitted  ^ 
to  be  the  same  in  this  respect  as  in  the  forest. 

TEke  property  in  dispute  in  the  above  action  (Doe  d.  Blesard  v.  Simp- 
ftdn)  Itas  worth  about  10,0002.,  the  *value  of  that  in  the  forest  ti^i^qf* 
bemg  9000^.,  and  of  that  in  the  manor  being  1000/.  L  ^"^ 

off  doer  offoll  or  brows jne  woode  wthin  the  pke  of  By  11  ton  and  Ilaye,  l>jr  one  reasonable  pried 
to  be  paid  to  the  Qncyns  Matioa  asse,  aeoordig.  unto  the  anntyento  costume  and  usage : 

"Itai.  Tbatt^arye  teilnte.  in  bondage  «bal  be  yearly  chargyd  Wth  ladying  and  carryn^  of 
the  Qaeyn's  Maieutie  tymber  and  all  other  staflfe  necessarie  and  belongynge  to  her  graces  worh 
ycirly  cury  May,  accordyng  nnto  ye  raite  as  hereafter  ffolowethe,  thatt  ys  to  say,  ftbr  euey 
oxgang  eight  lodes,  called  one  hoole  bondhold,  ffor  eurye  balff  oxgange,  called  ballf  a  bondhold, 
ffuare  loades,  and  ffor  eurie  aear,  balff  scar,  rode,  and  balff  rode,  liccbrding  unto  the  ratis  afot«- 
lytkiyted,  aliwaies  altowyng  and  payng  unto  the  saide  tennt  yerelie  ffor  ecirie  enryoge  soo  ledde 
or  carried  by  anye  of  the  tennts  aforesaide,  in  mann.  and  fforme  as  hereafter  insuytbe  and  ffol- 
•vthe,  thatt  ys  to  sayo,  ffor  eurye  doble  cariage  ffrome  ffuUwt  nnto  Barghtebrigge  iiij«.,  and 
for  eurye  doble  cariage  ffrome  Castillgarthe  unto  Broghtehrygge  ij«.,  ffor  eueye  syngall  caryage 
ooU  Bargbtebryggo  zviy^f.,  and  ffor  eurye  single  cariage  ft'om'e  tlie  Castyllgar'.he  unto  Burghte-' 
brygge  x\^d.  a  tyme,  fibr  eurye  doble  cariage  ffroioae  AUrome  or  Byltton  pke  nnto  Bughtebrygge. 
i|ji;,  itbr  eurye  single  carry  ages  ffrome  the  saide  place  unCo  Burghtebryggo  ISc/.,  ffor  enrye 
finite  earyage  SVome  ffnlwythe,  Alhrome,  or  Byllton  pke  unto  Knaresburghte  Mylne,  and  Cas- 
tillgarthe vj(/ ,  ffor  eurye  doble  caryage  frome  the  saide  place  utitb  the  place  abouesaid'e  xijd., 
tor  enrye  single  caryage  ffrome  ffullwthe,  Byllton  .pke,  and  AHrome  otito  Kewe  Mylne,  other* 
^Tfte  ealled  Byllton  Mylne,  zyiijd ,  and  for  enrye  dobU  caryage  ffrome  and  unto  the  aaidd 
place  ilj«.  Itmr.  Eurye  sxletree  to  be  one  doble  caryage,  enrye  wheall  pease  one  doble.  caryage, 
earye  longe  tree  aboue  xxiiij  ffeeto  in  length  one  doble  caryage,  accordyng  unto  the  anntyente 
usage  and  custome  there : 

"  Itm.  Thatt  the  grave  of  Sererynge  ffor  the  tyme  boying  shall  oollecte  and  yerelie  take  and 
pt^er  off  all  snch  psone  and  psones  as  dothe  clayme  and  challenge  iny  turffe  graste  one  dew- 
tie  ealled  ye  spaide  lawe,  dwellyng  and  inhityng.  wtin.  the  soke  of  Knaresburghte  accordyng 
BDto  the  antyente  usage  and  onstome  as  hayth  beyn,  and  nown  otherwysse : 

*'Itm.  Thatt  no  custumarye  tennte  or  tennte  in  bondage  shall  demyse,  lett,  or  gradnt  by 
indeoture  any  off  hys  or  their  lotids  and  tents  to  any  psono  or  psones  our  and  aboue  the  trme 
off  three  ycares,  butt  onlye  by  surrender : 

**  Itm.  Thatt  noo  tennte  in  bondage  sbaH  dlien^  sell,  gyffe,  or  surrender  anye  lands  or  tents 
beyag  pcell  off  adye  bondhold,  except  itt  be  the  hoole  or  balff  bondfaold : 

**  Itm.  Thatt  the  grave  of  Screvynge  ffor  the  time  beynge  hath  beyn  accustomyd  to  have  ffor 
the  mayntonnce  off  their  draugbte  cattell  one  pocll  of  grownde  caH^d  the  Castell  Ynges,  payn|; 
th«rfefure  yerlio  untb  the  Quetae's  Maiestie,  her  hbyres  and  ineeessOttrs,  the  anntyente  and 
kceni^toByd  rent)  thai  ys  to  saye,  rixteene  shillyngs  by  yeare." 

"Wtllam.  Inglybt. 
''Wyllm.  Malbt. 

*'WlLLir.   TANCltARin 
^'JAMta  PULLKTH." 
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The  following  cases  were  adduced  from  the  Court  rolls  and  otbei 
documents  with  reference  to  the  custom  of  entailing  within  the  manor. 

*6271       *I^>l^on's  ^^^'     2^^h  ^V^'^\  ^"^IS-     ^^^^  1*011  of  ^his  date 
-I  states  a  surrender  by  John  Bilton  and  Maria  his  wife  (the  said 

Maria  being  solely  and  separately  examined  by  Thomas  Flesher,  gentle- 
man, under-steward  or  clerk  of  the  Court  there,  and  consenting  in 
*f)Ofii  *^^®  presence  of  Robert  Wyrill  and  Robert  Sleigh,  two  customary 
^  tenants  of  the  said  manor)  of  a  copyhold  building  with  the  ap- 
partenances  (therein  described)  to  the  use  and  behoof  of  William  Turner 
and  Sarah  his  wife,  for  and  during  the  term  of  their  natural  lives 
*^W\  *^"^  ^^  ^^^  longer  liver  of  them ;  and,  after  their  decease,  then 
-'  to  the  use  and  behoof  of  the  heirs  of  their  bodies  between  them 
lawfully  begotten  or  to  be  begotten ;  and,  for  default  of  such  issue,  then 
^cncf\  to  the  use  and  behoof  of  the  right  heirs  of  the  survivor  of  *them 
-'  for  ever,  according  to  the  custom  of  the  said  manor ;  and  that 
upon  this  they  were  admitted. 

18th  June,  1746.  By  a  surrender  entered  on  the  Court  roll  of  thia 
date,  the  same  property  was  surrendered  by  Sarah  Turner,  widow,  to 
^^q^l  the  uses  of  her  will,  by  which  '^'will,  bearing  date  the  2d  of  June, 
^  1746,  she  left  all  her  copyhold  estate  in  Knaresborough  to  her 
brother,  John  Turner,  for  life ;  and,  after  his  death,  she  willed  that  the 
said  copyhold  estate  should  be  sold  by  John  Mountain,  the  elder,  John 
*6321  *'^^^®^^  ^^^  George  Peckett,  *or  the  survivor  of  them,  to  the  best 
^  bidder,  and  the  proceeds  divided  equally  amongst  her  nieces 
therein  named. 

25th  April,  1750.  The  Court  roll  of  this  date  states  a  surrender 
by  the  said  John  Mountain,  John  Jewett,  and  George  Peckett,  of  the 
same  premises,  to  George  Healey,  in  fee ;  and  that  he  was  admitted 
accordingly. 

Lightfoot*s  Case.  28th  August,  1717.  Court  roll  of  this  dates  ststM 
a  surrender  of  copyhold  property  (therein  described)  by  William  Light- 
foot,  to  the  use  and  behoof  of  Richard  Steel  and  Isabella,  his  wife,  for 
and  during  the  term  of  their  natural  lives  and  the  longer  liver  of  them ; 
and,  after  their  decease,  then  to  the  use  and  behoof  of  the  heirs  of  their 
bodies  between  them  lawfully  begotten  or  to  be  begotten  ;  and,  for  de- 
fault of  such  issue,  then  to  the  use  and  behoof  of  the  right  heirs  of  the 
said  Richard  Steel  for  over,  and  that  upon  this  they  were  admitted. 

17th  October,  1723.  Court  roll  of  this  date  states  a  conditional  sur- 
render by  way  of  mortgage  of  the  same  property  by  the  said  Richard 
Steel,  to  the  use  of  Samuel  Clint,  his  heirs  and  assigns,  for  ever ;  and 
that  Samuel  Clint  was  admitted  tenant. 

2d  of  September,  1724.  Court  roll  of  this  date  states  a  surrender  by 
the  said  Samuel  Clint  of  the  same  property,  to  the  use  and  behoof  of 
John  Morris,  his  heirs  and  assigns,  for  ever,  according  to  the  custom 
of  the  said  manor ;  and  that  the  said  John  Morris  was  admitted  tenant 

CoghilFs  Case.  28d  of  March,  1785.  By  his  will  of  this  date,  Mar- 
maduke  Coghill,  who  duly  surrendered  his  copyhold  property  to  the 
uses  of  his  will,  left  and  bequeathed  his  mansion-house  of  Coghill  Hall, 
and  the  demesnes  thereunto  belonging,  and  all  other  his  estates  of  what 
nature  or  kind  soever,  whether  copyhold  or  freehold,  to  Gregory  Rhodes, 
of  Ripon,  in  the  *county  of  York,  Esq.,  and  his  heirs,  for 
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ever,  Upon  this  special  trust  and  confidence,  and  to  no  other 
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mtent  or  purpose  whatsoever,  that  is  to  say,  to  the  use  of  his  grand- 
nephew  Oliver  Cramer,  son  of  his  Dephew  Balthazar  John  Cramer, 
daring  bis  life,  without  impeachment  of  waste ;  and,  after  the  determi- 
nation of  that  estate,  to  the  use  of  the  said  Gregory  Rhodes  and  his 
beirs  during  the  life  of  the  said  Oliver  Cramer,  to  support  the  con- 
tingent remainders  thereinafter  limited ;  and,  after  the  decease  of  the 
said  Oliver  Cramer,  to  the  use  of  the  first,  second,  third,  and  all  other 
the  sons  of  the  said  Oliver  Cramer,  successively,  according  to  the 
seniority  of  age,  and  the  several  heirs  made  of  their  several  and 
respective  bodies  lawfully  to  be  begotten,  the  elder  of  the  said  sons  and 
the  beirs  male  of  his  body  to  be  always  preferred  before  the  younger 
and  the  heirs  male  of  his  body ;  and,  for  default  of  such  issue,  to  the  use 
of  John  Cramer,  eldest  son  of  his  nephew  Balthazar  John  Cramer, 
during  his  life,  without  impeachment  of  waste  ;  and,  after  the  determi- 
nation of  that  estate,  to  the  use  of  the  said  Gregory  Rhodes  and  his 
heirs  during  the  life  of  the  said  John  Cramer,  to  support  the  contin- 
gent remainders  thereinafter  limited ;  and,  after  the  decease  of  the  said 
John  Cramer,  to  the  use  of  the  first,  second,  thinl,  and  all  other  the 
sons  of  the  said  John  Cramer,  successively,  according  to  the  seniority 
of  age,  and  the  several  heirs  male  of  their  several  and  respective  bodies  law* 
fally  to  be  begotten,  the  elder  of  the  said  sons  and  the  heirs  male  of  his 
body  to  be  always  preferred  before  the  younger  and  the  heirs  male  of  his 
body ;  and,  for  default  of  such  issue,  to  the  use  of  the  second  son  of  his 
niece  Hester  Coghill,  lawfully  begotten,  and  the  heirs  male  of  his  body 
lawfully  issuing :  and  the  testator  directed  the  persons  for  the  time  being 
entitled  to  the  premises  by  virtue  of  the  limitations  aforesaid  to  use  the 
surname  of  Coghill. 

*23d  October,  1755.  Court  roll  of  this  date,  after  reciting  r^oot 
that  Marmaduke  Coghill,  of  Coghill  Hall,  LL.  D.,  who  held  of  ^  ^"^'^ 
oar  sovereign  lord  the  King,  according  to  the  custom  of  the  manor  of 
Knaresborough,  certain  premises  (described),  died  seised  thereof,  goes 
on  to  state,  that,  after  his  death,  at  that  Court  came  Oliver  Coghill,  his 
grandnephew,  and  devisee  in  the  will  of  the  said  Marmaduke  Coghill, 
bearing  date  the  23d  of  March,  1735,  whereby  the  said  Marmaduke 
Coghill  left  and  bequeathed  the  said  mansion-house  of  Coghill  Hall,  and 
the  demesnes  thereunto  belonging,  and  all  other  his  estate  in  the  county 
of  York,  to  the  said  Oliver  Coghill,  of  which  the  several  premises  first 
thereinbefore  mentioned  were  parcel ;  and  that  he  the  said  Oliver  Cog- 
hill was  admitted  thereto,  to  hold  to  the  said  Oliver  Coghill  and  his 
assigns  according  to  the  purport,  true  intent,  and  meaning  of  the  last 
will  and  testament  of  the  said  Marmaduke  Coghill,  deceased,  with  such 
powers  as  were  therein  given  to  him  touching  the  same,  and  according 
to  the  custom  of  the  said  manor. 

The  fine  paid  on  the  said  admittance  was  that  payable  on  an  estate 
for  life. 

Fart  of  the  property  comprised  in  the  said  admittance  was  of  bond- 
hold  tenure. 

The  said  Oliver  Coghill  died  before  the  admittance  next  mentioned, 
without  ever  having  had  a  son. 

4th  January,  1775.  Court  roll  of  this  date  recites  that  Marmaduke 
Coghill,  who  held  of  our  sovereign  lord  the  King,  according  to  the  cua> 
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torn  of  the  manor  of  Knaresborough,  certain  premises  (described),  died 
seised  thereof;  and  that,  after  his  death,  came  Oliver  Coghill,  Esq.,  a 
devisee  named  in  the  will  of  the  said  Marmadnke  Coghill,  dated  23d 
March,  1735,  whereby  the  said  Marmaduke  Coghill  bequeathed  the  said 
4(gqc-i  premises  (amongst  others),  and  all  other  his  estate  in  the  *coantv 
-I  of  York,  to  the  said  Oliver  Coghill,  and  prayed  to  be  admitted 
fo  the  said  premises,  and  he  was  admitted  thereto  according  to  the  par- 
port  of  and  with  such  powers  as  were  given  him  by  the  said  will;  and 
that  the  said  Oliver  Coghill  was  then  lately  dead  seised  of  the  said 
messuages,  lands,  and  premises :  and  after  such  recital,  goes  on  to  state, 
that  thereupon,  at  that  Court  came  John  Coghill,  Esq.,  also  named  a 
devisee  in  his  said  will,  and  prayed  to  be  admitted,  and  the  premises 
aforesaid  were  granted,  to  hold  to  the  said  John  Coghill  and  his  assigns 
according  to  the  custom  of  the  manor. 

The  fine  paid  on  the  said  last-mentioned  admittance  was  that  payable 
on  an  estate  for  life. 

The  said  Oliver  Coghill  and  John  Coghill  were  the  same  persons  as 
Oliver  Cramer  and  John  Cramer  mentioned  in  the  will  of  Marmadoke 
Coghill. 

At  the  time  of  the  said  admittance  of  the  4th  of  January,  1775,  and 
lintil  her  death  in  1778,  Hester,  the  niece  of  the  said  Marmaduke  Cog- 
hill, mentioned  in  his  will  of  1735,  was  the  heiress  at  law  according  to 
the  custom  of  the  manor  of  the  said  Marmaduke  Coghill.  Upon  her 
death,  the  said  John  Coghill  became  and  was  the  heir  at  law  according 
to  the  custom  of  the  manok^  of  the  said  Marmaduke  Coghill. 

29th  December,  1787.  By  surrender  of  this  date,  the  said  Sir  Jobn 
Coghill  of  Coghill  Hall,  and  John  Thomas  Cramer  Coghill,  Esq.,  his 
son  and  heir  apparent,  surrendered  a  piece  of  copyhold  lahd  (being  part 
of  the  copyhold  premises  devised  by  the  daid  will  of  Marmaduke  Cog- 
hill), to  the  use  of  Sir  Thomas  Turner  Slingsbyj  his  heirs  and  assigns, 
for  ^er,  in  lieu  and  exchange  of  certain  other  land  (described) :  and  ai 
a  Court  held  on  the  2d  of  January,  1788,  for  the  said  manor,  the  said 
Sir  Thomas  Turner  Slingdby  was  ado&itted  accordingly,  to  hold  to  him^ 
his  heirs  and  assigns,  for  ever. 

'^6361  *^^^h  December,  1787.  By  a  surrender  of  this  date,  the  Mid 
^  Sir  Thomas  Turner  Slingsby,  in  lien  of  and  exchange  for  the 
said  piece  of  copyhold  land  so  surrendered  to  hiur  And  his  heirs  as  last 
aforesaid,  surrendered  a  piece  of  eopyhold  land  (described)  to  the  said 
Sir  John  Coghill,  for  life ;  and,  after  his  decease,  to  the  Said  Sh-  John 
Thomas  Cramer  Coghill  (afterwards  Sir  John  Thomas  Coghill)  and  hit 
heirs,  for  ever. 

29th  December,  1787.  By  stirrender  of  this  date,  Sir  John  Coghill, 
and  John  Thomas  Coghill,  Esq.,  his  son  and  heir  apparent,  surrendered 
A  eopyhold  house  in  Knai^esborough  (being  other  part  of  the  eopvkold 
premises  devised  by  the  said  will  of  Marmaduke  Coghill),  to  the  oie  of ' 
William  Henlock,  his  heirs  and  assigns,  for  evef,  Who  at  a  Court  held 
on  the  2d  of  January,  1788,  was  admitted  tenant  accordingly. 

27th  March,  1793.  Court  roll  of  this  date  recites  that  the  said  Sir 
John  Coghill,  late  of  Coghill  Hall,  in  the  «^unty  of  York,  Bart.^  who 
held  of  our  sovei-eigh  lord  the  King  according  to  the  cUstbm  of  the 
manor  of  Knaresborough  certain  premises  (deseribed),  and  ootoprisifig 
the  principal  part  of  the  copyhold  premises  devised  by  the  said  will  of 
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Marmaduke  Coghill,  lately  departed  tbis  life  seised  thereof,  leaving  the 
•aid  John  Thomas  Coghill,  then  Sir  John  Thomas  Coghill,  his  eldest 
son  i^nd  hear  at  law :  and,  after  such  recital,  goes  on  to  state,  that,  at 
a  Court  held  that  day,  the  said  Sir  John  Thoma.s  Coghill  Ty^s  admitted 
tenant  accordingly,  to  hold  to  him,  his  heirs  and  assigns,  for  ever. 

The  fine  paid  on  this  last-mentioned  admittaAce  was  that  payable  on 
an  estate  in  fee. 

The  copyhold  premises  in  question  in  the  present  action  were  com- 
prised in  the  laat-mentioned  admittance,  and  were  sold  by  the  said  Sir 
John  Thomas  Coghill  to  George  Jackson,  of  Dunkeswick ;  and,  on 
♦the  12th  of  April,  1800,  were  surrendered  by  the  said  Sir  John  r^nofr 
Thomas  Coghill  to  the  use  of  the  said  George  Jackson,  his  heirs  '- 
and  assigns,  for  ever ;  and  the  said  George  Jackson  was  admitted  accord- 
ingly. 

The  said  Sir  Jghn  Thomas  Coghill  was  never  married. 

Collins's  Case.  22d  April,  1780.  By  his  will,  of  this  date,  Thomas 
Collins,  vicar  of  Knaresboroogh,  who  died  seised  of  copyhold  lands  in 
both  the  manor  and  forest,  which  he  had  duly  surrendered  to  the  uses 
of  his  will,  devised  all  his  freehold  and  copyhold  estates  unto  the  use  of 
Thomas  Turner  Slingsby,  Loftus  Hill,  and  John  Watson,  their  heirs  and 
assigns,  for  ever,  upon  trust  for  his  daughter  Eleanor  for  life ;  and,  a.fter 
ber  decease,  in  trust  for  her  child  or  children  as  she  should  appoint ; 
and,  in  default  of  and  subject  to  any  such  appointment,  in  trust  for  her 
child  or  children  and  the  heirs  of  their  bodies^  such  children  if  more 
than  one  to  take  in  equal  shiires  as  tenants  in  common ;  and,  in  default 
of  such  issue  of  his  daughter  Eleanor,  in  trust  for  his  daughter  Eliza- 
beth, for  life ;  and,  after  her  death,  in  trust  for  her  child  or  children 
a3  she  should  appoint ;  and,  in  default  of  or  subject  to  any  such  appoint- 
ment, in  trust  for  her  child  or  children  and  the  heirs  of  their  bodies,  as 
in  the  case  of  EIeanor*s  children ;  and  in  default  of  all  such  issue  as 
aforesaid,  then  to  the  use  of  and  in  trust  for  James  Collins,  the  testator*? 
nephew,  and  his  heirs  and  assigns,  for  ever. 

The  testator  Thomas  Collins  died  in  or  about  the  year  1788,  without 
leaving  any  issue  besides  his  two  daughters.  His  daughter  Eleanor  died^ 
vithout  ever  having  h^'d  children,  in  or  about  the  year  1812. 

In  1813,  his  daughter  Elizabeth  surrendered  to  the  use  of  her  will 
all  her  copyhold  lands  both  in  the  manor  and  in  the  forest ;  and  by  her 
will,  made  in  *1S20,  she  devised  all  her  messuages,  lands,  tenc-  r^pqo 
ments,  and  hereditaments,  whatsoever  and  wheresoever,  and  of  ^ 
what  nature  or  kind  soever,  over  which  she  had  any  disposing  power, 
unto  and  to  tho  use  of  William  Collins,  sod  of  her  late  cousin  James 
Collins,  his  heirs,  executors,  administrators,  and  ^ssigi^s. 

Elizabeth  died  in  1821  without  ever  having  had  children :  and,  in 
1822,  William  Collins,  the  devisee  named  in  her  will,  was  admitted  to 
Bttch  of  her  copyhold  lands  which  had  belonged  to  the  said  Thomns  Col- 
lins, vicar  of  Knaresborough,  as  were  within  the  forest ;  and  Thomas 
Collins,  the  heir  at  law  according  to  the  custom  of  the  manor  of  James 
CoUins,  the  ultimate  devisee  named  in  the  will  of  1780,  was  admitted 
to  such  of  her  copyholds  which  had  belonged  to  the  said  Rev.  Thomas 
Collins,  vicar  of  Knaresborough,  as  were  within  the  manor. 

Tho  admittance  of  William  Collins  recited  that  the  Rev.  Thomas 
Collins,  vicar  of  Knaresborough,  i(rho  held  of  our  sovereign  lord  the 
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King  according  to  the  custom  of  the  Forest  of  Knaresborongh  certtin 
messuages  and  lands  (described),  departed  this  life  seised  thereof,  leaviag 
Eleanor  Collins  and  Elizabeth  Collins,  his  two  daughters,  co-heiresses 
at  law ;  and  that  Eleanor  Collins  some  time  since  departed  this  life 
intestate,  seised  of  an  undivided  moietj  of  the  said  premises,  Iea?ing 
the  said  Elizabeth  Collins  her  heiress,  who  lately  departed  this  life 
seised  of  the  premises,  having  first  duly  surrendered  the  same  to  the 
use  of  her  will ;  and,  by  her  last  will  and  testament  in  writing,  duly 
executed,  bearing  date  the  4th  of  December,  1820,  gave  and  devised^ 
the  same  unto  and  to  the  use  of  William  Collins,  son  of  her  late  cousin 
James  Collins,  his  heirs,  executors,  administrators,  and  assigns,  as  in 
and  by  the  said  surrender  and  will  enrolled  amongst  the  records  of  the 
4cgQQ-|  said  forest  more  *fully  appeared  ;  and,  after  such  recitals,  went 
-^  on  to  state,  that,  at  that  Court,  the  said  William  Collins  was 
admitted  tenant  accordingly,  to  hold  to  him,  his  heirs  and  assigns, 
according  to  the  purport,  true  intent,  and  meaning  of  the  said  will,  and 
according  to  the  custom  of  the  forest. 

The  admittance  of  Thomas  Collins  recited  that  the  Rev.  Thomas 
Collins,  vicar  of  Knaresborough,  who  held  of  our  sovereign  Lord  the 
King  according  to  the  custon  of  the  manor  of  Knaresborough  certain 
land  and  premises  (described),  died  seised  thereof,  having  first  duly  sar- 
rendered  the  same  to  the  use  of  his  will ;  and,  by  his  last  will  and  testa- 
ment, duly  executed,  dated  the  22d  of  April,  1780,  gave  and  devised 
the  same,  in  case  of  failure  of  lawful  issue  of  his  two  daughters,  Eleanor 
Collins  and  Elizabeth  Collins,  and  from  and  after  the  decease  of  the 
survivor  of  them,  to  the  use  of  James  Collins,  bis  nephew,  and  to  his 
heirs  and  assigns  for  ever ;  and  that  the  said  Eleanor  Collins  departed 
this  life  in  or  about  the  year  1812,  without  leaving  lawful  issue;  and 
that  the  said  James  Collins  departed  this  life  on  the  25th  of  October, 
1820,  leaving  the  Rev.  Thomas  Collins,  rector  of  Barningham,  his  eldest 
son  and  heir  at  law;  and  that  the 'said  Elizabeth  Collins  departed  this 
life  the  2d  of  December  then  last;  and,  after  such  recitals,  went  on  to 
state  that  the  said  last-named  Thomas  Collins  was  then  admitted 
tenant,  to  hold  to  him,  his  heirs  and  assigns,  for  ever,  according  to  the 
purport,  true  intent,  and  meaning  of  the  said  will,  and  according  to  the 
custom  of  the  manor. 

The  said  last-mentioned  Thomas  Collins  was,  at  the  time  of  his  being 
80  admitted  as  aforesaid,  the  great-nephew  and  heir  at  law  according  to 
the  custom  of  the  manor  of  the  said  Thomas  Collins,  the  testator  of 
1780. 

*6401       ^T"^^  ^^0  last-mentioned  admittances  were  prepared  by  the 
-'  said  William  Collins,  who  in  the  year  1821  and  for  several  yean 
previously  had  been  a  practising  solicitor  at  Knaresborough. 

Cant's  Case.  7th  February,  1801.  By  his  will  of  this  date,  Thomas 
Cant,  of  Knaresborough,  mason,  gave  and  devised  all  his  dwelling- 
houses  or  tenements,  situated  in  Briggate,  in  Knaresborough,  and  also 
all  his  dwelling-houses  or  tenements  in  Kirkgate,  in  Knaresborough, 
unto  his  wife,  Mary  Cant,  and  her  assigns,  for  and  during  the  term  of 
her  life ;  and,  from  and  after  her  decease,  he  gave  and  devised  the  same 
to  his  niece  Mary  Walker,  his  heirs  and  assigns,  for  ever,  Provided,  that, 
in  case  the  said  Mary  Walker  should  die  without  leaving  lawful  issue,  then 
he  devised  the  said  dwelling-houses  in  Briggate  unto  Thomas  Cant,  the  son 
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of  James  Cant,  of  Bondgate,  near  Ripon,  his  heirs  and  assigns,  for  ever ; 
and,  in  that  case,  he  devised  the  dwelling-houses  in  Kirkgate  to  Marj 
Leeming,  daughter  of  Isabel  Cant,  her  heirs  and  assigns,  for  ever. 

13th  April,  1814.  Court  roll  of  this  date  recites  that  the  said 
Thomas  Cant,  who  held  of  our  sovereign  Lord  the  King  certain  copy- 
hold premises  (described,  and  being  those  mentioned  in  the  will),  in 
Kirkgate  and  Briggate,  lately  departed  this  life  seised  thereof,  having 
first  duly  surrendered  the  same  to  the  use  of  his  will ;  and  by  his  last 
will  and  testament  in  writing,  duly  executed,  bearing  date  on  or  about 
the  7th  of  February,  1801,  gave  and  devised  the  same  unto  his  dear 
wife  Mary  Cant  and  her  assigns  for  and  during  the  term  of  her  natural 
life,  as  in  and  by  the  said  surrender  and  will  amongst  the  records  of  the 
said  manor  might  more  fully  appear :  and,  after  such  recital,  states  that 
Mary  Cant  was  at  that  Court  admitted  tenant  of  the  premises,  to  hold 
to  the  said  *Mary  Cant  and  her  assigns  for  and  during  the  term  r^rp^i 
of  her  natural  life,  according  to  the  purport,  true  intent,  and  ^ 
meaning  of  the  said  will  and  the  custom  of  the  said  manor. 

29th  October,  1856.  Court  roll  of  this  date  recites  that  Thomas 
Cant,  who  held  of  our  late  sovereign  Lord  King  George  the  Third,  ac- 
cording to  the  custom  of  the  manor  of  Knaresborough,  a  building 
{described  and  being  the  said  dwelling-house  in  Briggate;,  departed  this 
life  seised  thereof,  having  duly  surrendered  the  same  to  the  use  of  his 
will ;  and,  by  his  last  will,  duly  executed,  dated  the  7th  of  February, 
1801,  devised  the  same  to  his  wife  Mary  Cant  for  life ;  and,  after  her 
decease,  to  his  niece  Mary  Walker,  her  heirs  and  assigns,  for  ever,  with 
a  proviso,  and  he  by  his  will  declared,  that,  in  case  the  said  Mary 
Walker  should  happen  to  depart  this  life  without  leaving  lawful  issue, 
then  he  gave  and  devised  the  said  premises  unto  Thomas  Cant,  the  son 
of  James  Cant,  his  heirs  and  assigns :  and  that  the  said  Mary  Cant  died 
many  years  ago,  and  the  said  Mary  Walker  died  on  the  20th  of  May, 
1855,  unmarried  and  without  issue,  and  that  the  said  Thomas  Cant  died 
in  September,  1837,  leaving  William  Cant,  his  eldest  son  and  heir  at 
law,  him  surviving ;  and,  after  such  recitals,  goes  on  to  state  that  there- 
upon, at  [that  Court,  the  said  William  Cant  was  admitted,  to  hold  to 
liim,  his  heirs  and  assigns,  for  ever,  according  to  the  purport,  true 
intent,  and  meaning  of  the  said  will,  and  according  to  the  custom  of  the 
manor. 

7th  November,  1856.  By  surrender  of  this  date,  the  said  William 
Cant,  in  consideration  of  50Z.  paid  by  William  Whitaker,  surrendered 
the  said  building  in  Briggate  to  the  use  of  the  said  William  Whitaker, 
his  heirs  and  assigns,  for  ever ;  and,  at  a  Court  held  on  the  19th  of  the 
Bame  November,  the  said  William  *  Whitaker  was  admitted  to  the  r^aAo 
said  building  accordingly.  L 

It  is  not  known  who  is  the  heir  at  law  of  Thomas'^Cant,  the  testator 
of  1801.  No  one  has  been  admitted  to  the  copyhold  tenement  in  Kirk- 
gate mentioned  in  his  will  since  the  death  of  the  said  Mary  Walker  in 
May,  1855. 

Slingsby's  Case.  2l8t  January,  1800.  Sir  Thomas  Turner  Slingsby, 
by  his  will  of  this  date,  devised  and  bequeathed  all  his  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  of  what  nature  or  kind 
soever  or  wheresoever  situate  (which  included  copyholds  both  in  the 
laanor  and  forest,  surrendered  to  the  use  of  his  will),  to  Henry  Dun- 
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combe  and  John  Watson,  their  heirs,  execotom,  administraton,  and 
assigns,  according  to  their  aeveral  natures  and  tenures,  To  the  aqe  of 
the  said  Henry  Duncombe  and  John  Watson,  their  heirs,  .execnton, 
administrators,  and  assigns,  Upon  trust  (subject  to  a  term  of  500  yean 
to  secure  an  annuity  to  his  sister  Sarah)  for  testator's  eldest  son, 
Thomes  Slingsby,  for  life ;  and,  from  his  decease,  upon  trust  for  the 
first  son  of  his  body  lawfully  to  he  begotten  and  the  heirs  male  of  tbe 
body  of  such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue, 
then  upon  trust  for  the  second,  third,  fourth,  and  other  sons  of  the  said 
Thomas  Slingsby,  successively,  in  tail  male ;  and,  in  default  of  sncb 
issue  of  testator's  son  Thomas,  upon  trust  for  testator's  son  Charles 
Slingsby,  for  life ;  and,  from  his  decease,  upon  trust  for  the  first  son  of 
Charles  and  the  heirs  male  of  the  body  of  such  first  son ;  and,  in  default 
of  such  issue,  then  upon  trust  for  the  second,  third,  fourth,  and  other 
sons  of  Charles  Slingsby,  successively,  in  tail  male ;  and,  in  default  of 
such  issue  of  Charles,  then  upon  trust  for  the  daughters  of  Thomas  as 
tenants  in  common,  and  the  several  and  respective  heirs  of  the  bodies 
*(\X^1  of  such  daughters,  with  ^cross-remainders  among  them,  and  the 
^  heirs  of  their  respective  bodies,  in  case  there  should  be  more 
than  one,  and  one  or  more  should  happen  to  die  without  leaving  issue; 
and,  in  default  of  such  issue,  then  in  trust  for  the  daughters  of  Charles, 
in  like  manner ;  and,  in  default  of  such  issue  of  Charles,  in  trust  for 
testator's  sister  Sara.h  Slingsby  for  life ;  and,  after  her  decease,  for  her 
first  and  other  sons  successively  in  tail  male ;  and  in  default  of  such 
issue,  then  upon  trust  for  the  daughters  of  testator's  sister  as  tenants  in 
common,  with  cross-remainders  as  before  directed  in  the  cases  of  the 
daughters  of  Thomas  and  Charles ;  and,  in  default  of  such  issue,  then 
upon  trust  for  testator *8  own  right  heirs  for  ever. 

1st  October,  1806.  The  Court  roll  of  this  date  recites  that  Sir 
Thomas  Turner  Slingsby,  who  held  of  our  sovereign  Lord  the  King 
according  to  the  custom  of  the  manor  of  Knaresborough  certain  pre- 
mises (described,  about  120  acres),  was  then  lately  dead  seised  thereof, 
having  first  duly  surrendered  the  same  to  the  use  of  his  will ;  and,  in 
and  by  his  last  will,  bearing  date  the  21st  of  December,  1800,  gave  and 
devised  tho  same  unto  or  in  trust  for  his  son,  Thomas  Slingsby,  then  Sir 
Thomas  Slingsby,  hart.,  for  and  during  the  term  of  his  natural  life,  m 
in  and  by  the  said  surrender  and  will,  enrolled  amongst  the  rolls  of  the 
said  manor,  did  more  fully  appear ;  and,  after  auch  recital,  goes  on  to 
state  the  admittance  of  the  said  Sir  Thomas  Slingsby,  to  hold  the  pre- 
mises for  and  during  the  term  of  his  natural  life,  according  to  the  par- 
port,  true  intent,  and  meaning  oi  the  said  will,  and  according  to  the 
custom  of  the  said  manor. 

9th  of  December,  1846.  Court  roll  of  this  date  recites  that  Sir 
Thomas  Turner  Slingsby,  who  held  of  our  sovereign  Lord  King  George 
the  Third,  according  to  the  custom  of  the  manor  of  Knaresborough, 
*f)441  ^^^^^^^  ^premises  described  (being  the  same  as  those  described 
J  in  the  admittance  of  1st  October,  1806,  with  the  exception  of 
about  five  acres,  which  were  included  in  the  admittance  of  the  1st  of 
October,  1806),  departed  this  life  on  or  about  the  11th  of  April,  1806, 
leaving  Thomas  Slingsby  (the  eldest  son)  and  Charles  Slingsby,  his  only 
two  sons,  him  surviving ;  and  that  the  aaid  Charles  Slingsby  departed 
this  life  on  or  about  tho  20th  of  May,  1832,  in  the  lifetime  of  his  elder 
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brother,  Sir  Thomas  Slinffsby,  leaving  Ghnrlee  Slingsby,  his  onlj  boh 
and  faeir ;  and  that  the  Bail  Sir  Thomas  Slingsby  also  departed  this  life 
OB  or  about  the  26th  of  Febmary,  1885,  intestate  as  to  his  real  estate, 
and  unmarried,  leaving  the  said  Charles  Slingsby  (the  son)  his  only 
nephew  and  betr  at  law ;  and,  after  such  recital,  goes  on  to  state  the 
admittance  of  Charles,  then  Sir  Charles  Slingsby,  Bart.,  to  hold  the 
premises  to  him,  his  heirs  and  assigns,  for  ever,  according  to  the  custom 
of  the  said  manor. 

At  the  same  Court  (9th  of  December,  1846),  the  son.  Sir  Charles 
Slingsby,  was  by  a  separate  admittance  also  admitted  as  nephew  and 
heir  at  law  to  his  uncle  Sir  Thomas,  of  copyhold  property  in  the  forest, 
which  was  included  in  the  same  devise  as  the  copyhold  property  in  the 
manor.  ^ 

Bowen's  Case.  5th  and  6th  September,  1823.  By  a  marritfge-set- 
tlement  made  by  indentures  of  lease  and  release  of  this  date,  the  release 
being  between  Adderly  Beamish  of  the  first  part,  Fanny  Bernard  of 
the  second  part,  and  Arthur  Beamish  and  Samuel  Bernard  Beamish  and 
the  Rev.  John  Pretyman  and  John  Plumbe  of  the  third  part,  and  re- 
citing, amongst  other  things,  that  the  said  Fanny  Bernard  was  seised  in 
fee  of  obtain  freeholds,  and  also  seised  of  the  several  copyhold  londa 
and  premises  thereinafter  mentioned  for  an  estate  of  inheritance  accord<> 
ing  to  the  custom  of  the  "^manor  of  Knaresborough,  the  said  rtaiei 
freehold  lands  were  conveyed  to  the  said  Arthur  Beamish  Ber-  '• 
nard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John  Plumbe, 
their  heirs  and  assigns,  to  the  use  of  the  said  Fanny  Bernard,  her  heirs 
and  assigns,  until  the  solemnization  of  the  intended  marriage  between 
(be  said  Adderley  Beamish  and  Fanny  Bernard,  and,  from  and  after 
the  solemnization  thereof,  to  the  use  of  the  said  Arthur  Beamish  Ber* 
nard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John  Plumbe, 
their  heirs  and  assigns,  during  the  natural  lives  of  the  said  Adderley 
Beamish  and  Fanny  Bernard,  upon  trust  to  pay  the  rents  to  the  said 
Fanny  Bernard  during  her  natural  life,  and,  after.her  decease,  upon  trust 
to  pay  the  same  to  the  said  Adderley  Beamish  and  his  assigns  during  his 
life,  subject  to  the  proviso  thereinafter  contained ;  and,  after  the  decease 
of  the  survivor  of  them  the  said  Adderley  Beamish  and  Fanny  Ber- 
nard, then,  in  case  there  should  be  but  one  child  of  the  body  of  the  said 
Adderley  Beamish  en  the  body  of  the  said  Fanny  Bernard  to  be  begot* 
ten,  to  the  use  of  such  only  child  and  the  heirs  of  his  or  her  body  issu- 
ing, with  divers  remainders  over :  and  the  said  Fanny  Bernard,  with 
the  consent  of  the  said  Adderley  Beamish,  did  by  the  said  indenture 
of  release  covenant  with  the  said  Arthur  Beamish  Bernard,  Samuel 
Bernard  Beamish,  John  Pretyman,  and  John  Plumbe,  to  surrender  at 
the  next  Court  for  the  manor  of  Knaresborough  the  several  copyhold 
messuages,  lands,  and  hereditaments  thereinafter  particularly  described, 
to  the  same  uses  and  for  the  same  intents  and  purposes  as  in  the  said 
indenture  were  declared  as  aforesaid  concerning  the  said  freehold ;  and 
it  was  in  the  said  indenture  provided,  that,  in  case  the  said  marriage 
should  be  solemnized,  and  the  said  Fanny  Bernard  should  die  in  the 
lifetime  of  the  said  Adderley  Beamish,  and  the  said  Adderley  t-^qaq 
^Beamish  should  marry  again,  and  there  should  be  only  one  ohild  ^ 
of  the  body  of  the  said  Adderley  Beamish  on  the  body  of  the  said 
Fanny  to  be  begotten  living  at  the  time  of  such  second  marriage,  then, 
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notwithstanding  the  limitations  and  trusts  thereinbefore  contained,  from 
and  after  such  second  marriage  he  the  said  Adderley  should  receiTe  and 
have  during  his  life  the  rents  of  one  moiety  only  of  the  said  trust  estates 
then  remaining,  and  the  said  Arthur  Beamish  Barnard,  Samuel  Bernard 
Beamish,  John  Pretjman,  and  John  Flumbe  should  *  during  the  life  of 
the  said  Adderley  receive  the  rents  of  the  other  moiety,  and  pay  the 
same  to  such  person  or  persons  as  the  same  would  go  and  be  payable  to 
in  case  the  said  Adderley  were  actually  dead. 

17th  September,  1823.  Court  roll  of  this  date  states  a  surrender  , 
made  out  of  Court  on  the  8th  of  September,  1823,  of  certain  copyhold 
premises  therein  described,  being  the  same  copyhold  premises  men- 
tioned in  the  release  of  6th  of  September,  1823,  and  which  were  of 
bondhold  tenure,  by  the  said  Fanny  Bernard,  in  consideration  of  the 
sum  of  108,  apiece  paid  by  the  said  Arthur  Beamish  Bernard,  Samuel 
Bernard  Beamish,  John  Pretyman,  and  John  Plumbe,  and  also  for  dirers 
other  good  and  valuable  causes  and  considerations  her  thereunto  spe- 
cially moving,  to  the  use  and  behoof  of  them  the  said  Arthur  Beamish 
Bernard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John  Plnmbe, 
their  heirs  and  assigns  for  ever,  upon  divers  trusts  either  then  already 
declared  or  thereafter  to  be  declared  of  and  concerning  the  same,  by  the 
rents  and  services  therefore  due  and  of  right  accustomed,  according  to 
the  custom  of  the  said  manor :  and  the  said  Court  roll  then  states  the 
admittance  thereupon  of  the  said  Arthur  Beamish  Bernard,  Samuel 
Bernard  Beamish,  John  Pretyman,  and  John  Plumbe,  to  the  aforesaid 

*f)471  P^^"'^^^^^)  ^^^^  ^^®  appurtenances,  to  hold  to  *the  said  Arthur 
-I  Beamish  Bernard,  Samuel  Bernard  Beamish,  John  Pretyman,  and 
John  Plumbe,  their  heirs  and  assigns,  for  ever,  upon  the  trusts  aforesaid, 
according  to  the  custom  of  the  said  manor. 

The  said  marriage  between  the  said  Adderley  Beamish  and  Fanny 
Bernard  was  duly  solemnized;  and  there  was  issue  thereof  only  one 
child,  viz.  Mary  Isabella. 

The  said  Adderley  Beamish  assumed  the  name  of  Bernard  in  addition 
to  his  own. 

The  said  Fanny  Bernard  died  leaving  the  said  Adderley  Beamish 
Bernard  and  the  said  only  child  her  surviving. 

The  said  Adderley  married  again ;  and  afterwards  the  said  only 
child,  Mary  Isabella,  in  May,  1847,  married  John  Bowen  the  younger. 

8th  April,  1848.  By  indenture  of  this  date,  between  the  said  John 
Bowen  the  younger  and  the  said  Mary  Isabella  his  wife  (therein  de* 
scribed  as  Mary  Isabella  Beamish  Bowen,  otherwise  Bernard),  of  the 
first  part,  Adderley  Beamish  Bernard,  father  of  the  said  Mary  Isabella, 
of  the  second  part,  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde 
Brown,  and  John  Campbell,  of  the  third  part, — after  reciting  the  said 
indenture  of  the  6th  of  September,  1823,  and  reciting  the  said  surren- 
der and  admittance  of  the  respective  dates  of  the  8th  and  17th  of  Sep* 
tember,  1823,  and  the  solemnization  of  the  marriage  between  the  said 
Adderley  and  Fanny,  and  that  there  was  issue  thereof  but  one  child, 
the  said  Mary  Isabella  Bowen,  party  thereto,  and  that  the  said  Fanny 
Bernard  died  leaving  the  said  Adderly  her  surviving,  and  that  the  said 
Adderley  had  lately  married  again,  and  that  thereupon  the  said  Mary 
Isabella  Bowen  as  such  only  child  was  then  entitled  to  an  equitable 
estate  tail  in  possession  of  and  in  one  moiety  of  the  said  copyhold  landi 
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and  premises,  *and  was  also  entitled  to  an  equitable  estate  tail  r^g^o 
of  and  in  the  other  undivided  moiety  thereof  in  remainder  ex*  ^ 
pectant  on  the  determination  of  the  equitable  life  estate  of  the  said 
Adderley  Beamish  Bernard,  the  legal  estate  in  the  said  copyhold  lands 
and  premises  being  then  vested  in  the  said  Arthur  Beamish  Bernard, 
Samaet  Bernard  Beamish,  John  Pretyman,  and  John  Plumbe,  and  their 
heirs;  and  reciting  the  said  marriage  of  the  said  Mary  Isabella  and 
John  Bowen  the  younger,  and  that  previous  thereto  articles  of  agree- 
ment were  entered  into  bearing  date  the  18th  of  May,  1847,  whereby  d 
it  was  agreed  that  the  said  entail  in  the  said  copyhold  hereditaments 
should  be  barred,  and  that  the  same  should  be  conveyed  to  trustees  to 
be  nominated,  upon  trusts  therein  expressed ;  and  also  reciting  that  the 
said  Mary  Isabella  Bowen  had  nominated  Thomas  Epenetus  Grooke^ 
Henry  Thomas  Garde  Brown,  and  John  Campbell,  parties  thereto,  as 
trustees  as  aforesaid,  and  had  applied  to  the  said  Adderley  Beamish 
Bernard  as  protector  of  the  said  settlement  of  the  6th  of  September, 
1823,  as  to  the  said  equitable  estate  tail  in  the  said  undivided  moiety 
of  the  said  copyhold  premises  in  which  the  said  Adderley  was  seised  of 
an  equitable  life  estate,  to  consent  to  the  conveyance  thereinafter  con- 
tained, in  order  to  enable  the  said  John  Bowen  and  Mary  Isabella  his 
wife  to  make  such  disposition  and  conveyance  effectual  against  all  per* 
sons  after  the  determination  of  the  estate  tail  therein  of  the  said  Mary 
Isabella  Bowen  in  manner  thereinafter  expressed,  which  the  said  Aa- 
derley  agreed  to  do ;  and  also  reciting  that  the  trustees  of  the  said  set- 
tlement of  the  6th  of  September,  1823,  were  unwilling  to  continue  to  . 
act,  and  that  it  had  been  agreed  that  the  said  trust  estate  should  be 
transferred  to  the  said  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde 
Brown,  and  '^'John  Campbell,  discharged  from  the  trusts  of  the  r^rg^o 
said  indenture  of  the  6th  of  September,  1823,  but  upon  the  '- 
trusts  to  be  declared  in  a  settlement  intended  to  be  executed  pursuant 
to  the  said  articles  of  the  18th  of  May,  1847 ;  and  also  reciting  that 
delays  had  arisen  in  procuring  a  surrender  of  the  said  copyhold  here- 
ditaments from  the  said  trustees,  in  whom  the  legal  estate  was  then 
vested,  and  that  it  had  been  agreed  that  the  equitable  estate  therein  of 
the  said  Mary  Isabella  Bowen  and  her  husband  and  the  said  Adderley 
Bernard  should  be  conveyed  to  and  vested  in  the  said  Thomas  Epenetus 
Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  and  their 
heirs,  and  that  such  surrender  as  aforesaid  should  be  passed  to  the  uses 
of  the  said  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde  Brown, 
and  John  Campbell,  and  their  heirs,  to  the  uses  and  upon  the  trusts 
thereinafter  mentioned, — It  was  witnessed,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  10«.  sterling  to  them  paid  by 
the  said  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde  Brown,  and 
John  Campbell,  and  in  order  to  defeat  and  destroy  all  equitable  or| 
other  estates  tail  of  the  said  Mary  Isabella  Bowen  in  the  messuages, 
hinds,  and  premises  thereby  granted,  and  all  estates,  rights,  interests, 
and  powers  to  take  effect  after  the  determination  or  in  defeasance  of 
such  estates  tail,  and  in  order  to  convey  and  assure  the  inheritance  of 
the  same  premises  according  to  the  custom  of  the  said  manor  unto  the 
said  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde  Brown,  and  John 
Campbell,  to  the  uses,  and  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  under  and  subject  to  the  powers^  provisoesi  declarations,  and 
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Qgreoments  thereiiHifter  mentioned,  tliey  the  said  John  Bowen  and  Mary 
Isabella  his  wife,  hj  rirtue  of  the  powers  dT  the  Act  for  the  abolition 

*  *6501  ^^  ***®*  ^^^  reeoreries  (3  4  4  W.  *4,  o.  74),  with  the  eonsenl 

-J  and  approbation  of  the  said  Adderlej  Beamish  Bernard,  as  such 
« protector,  as  to  one  moiety,  testiied  by  his  being  a  party  thereto,  and 
also  the  said  Adderley,  according  to  his  estate  and  interest  in  the  here- 
ditainetits  thereinafter  described,  did  grant  and  dispose  of,  release,  and 
confirm  the  same  copyhold  hereditaments  which  were  in  and  by  the  said 
indenture  of  the  6tli  of  September,  1828,  corenanted  to  be  surrendered 
'as  aforesaid,  and  whereof  the  said  Arthur  Beamish  Bernard,  Sanuel 
Bernard  Beamish,  and  John  Pretyman  Were  admitted  tenants,  and  all 
other  the  copyhold  hereditaments  which  were  of  the  said  Fanny  Ber- 
nard in  Soriven-with-Tentergate  aforesaid,  To  hold  the  same  to  the  said 
Thomas  Epenetos  Crooke,   Henry  Thomas  Garde  Brown,   and  John 
>Campbell,  their  heirs  and  assigns,  for  ever,  npon  the  trusts  to  be  de- 
clared in  an  indenture  of  settlement  intended  to  be  forthwith  execsted 
in  pnrsttance  of  the  said  articles  of  the  18th  of  May,  1847 ;  and,  m 
the  mean  time,  and  until  the  execution  of  such  indenture,  upon  the  trusts 
of  the  said  articles,  freed  and  discharged  from  the  estate  tail  of  the 
said  Mary  Isabella  Bowen,  and  all  remainders,  reversions,  estates,  rights, 
interests,  and  powers  to  take  eifect  after  the  determination  or  in  defea- 
sance of  such  estate  tail,  and  also  freed  from  the  trusts  of  the  said  aet- 
-tlement  of  the  6th  of  September,  1823. 

•  The  said  indenture  of  the  8th  of  April,  1848,  was  duly  executed  by 
the  several  parties  thereto,  having  been  acknowledged  by  the  said  Mary 
Isabella  Bowen,  who  was  examined  apart  before  two  commissioners  for 
taking  the  acknowlodgm«nts  of  married  women ;  and  the  said  indentnre 
was  on  the  17th  of  May,  1848,  entered  on  the  Court  rolls  of  the  said 
manor. 

On  the  8th  of  April,  1848,  the  marriage  settlement  stated  in  the  last- 
mentioned  indenture  to  be  intended  to  be  forthwith  executed  in  pursQ- 
^ance  of  the  said  articles  of  the  18th  of  May,  1847,  was  duly  executed; 
*6511  *^^^  ^^^^  ^^^  parties  being  tkiB  same  as  those  of  the  indentore 
J  of  the  8th  of  April,  1848,  above  stated  to  have  been  entered  on 
"the  Court  roll. 

The  aforesaid  Rev.  John  Pretyman  died  before  the  end  of  the  year 
1848. 

26th  April,  1849.  Court  roll  of  this  date  states  a  surrender  made 
out  of  Court  on  the  25th  of  April,  1849,  of  certain  copyhold  premises 
therein  described  (being  the  same  copyhold  premises  mentioned  in  the 
release  of  the  6th  of  September,  1828,  and  also  an  allotment  containing 
2a.  Ir.  28p.,  awarded  in  respect  thereof  under  an  Act  of  Parliament  for 
-enclosing  comnnms  called  Sootton  and  Scriven  Moors,  in  1890,  and 
declared  to  be  copyhold  of  the  said  manor),  by  the  said  Arthur  Beamish 
•Bernard,  Samuel  Bernard  Beamish,  and  John  Plumbe,  in  pursuance  of 
iCertain  articles  of  agreement  dated  the  18th  of  May,  1847,  made  and 
entered  into  before  the  marriage  of  the  sai<!  Mary  Isabella  with  John 
Bowen  the  younger,  and  also  of  «  certain  indenture  or  deed  of  settle^ 
ment  made  in  pursuance  of  the  said  articles  of  agreement,  bearing  date 
the  8th  of  April,  1848,  and  made  between  the  said  John  Bowen  and 
Mary  Isabella  his  wife  of  the  first  part,  the  said  Adderley  Beamish  B«r- 
ttard  of  the  second  part,  and  the  said  Thomas  Epenetus  Crooke^  the  said 
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HeBry  ThomM  Garde  BK>wn,  and  the  aaid  John  Campbell  of  the  third 
part,  and  for  carrying  the  same  into  effect  so  far  as  respects  the  sait) 
copyhold  premises,  and  also  in  ooAsideration  of  10».  to  the  said  Arthnr 
Beamish  Bernard, '  Samnel  Bernard  Beamish,  and  John  Plnmbe  in  hand 
paid  by  the  said  Thomas  Epenetns  Crooke,  Henry  Thomas  Garde  Brown, 
and  John  Campbell,  To  the  use  and  behoof  of  the  said  Thomas  Epenetusr 
Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  their  heirs' 
aad  assigns,  for  ever,  Upon  the  tmsts,  and  for  the  intents  and  purposes, 
and  anbjecl  to  the  several  powers,  provisoes,  declarations,  and  agree-  ^ 
Boeots  declared  and  ^contained  in  the  said  indenture  of  settle-*  r^ar^ci 
ment  of  the  8th  of  April,  1848,  respecting  the  same  heredita-  ^ 
ments  and  prembes  intended  to  be  surrendered  as  aforesaid,  by  the 
rents  and  services  therefore  due  and  of  right  accustomed,  according  to 
the  custom  of  the  said  manor :  and  the  said  Court  roll  then  states  the 
admittance  thereupon  of  the  said  Thomas  Epenetus  Crooke,  Henry 
Thomas  Grarde  Browne,  and  John  Campbell,  to  the  said  premises,  with 
the  appurtenances,  to  bold  to  them,  their  heirs  and  assigns,  for  ever, 
upon  the  trusts  aforesaid,  according  to  the  custom  of  the  said  manor. 

By  subsequent  surrenders  of  the  4tb  of  May,  1850,  and  28d  of 
November,  1858,  the  whole  of  the  copyhold  property  included  in  the 
indenture  of  the  8th  of  April,  1848,  was  surrendered  to  purchasers  by 
the  then  triisteea  under  the  settlement  of  that  date,  and  by  the  said  John 
Boven  and  Mary  Isabella  hie  wife ;  and  the  purchasers  were  admitted 
accordingly. 

At  the  time  of  these  surrenders,  the  said  Mary  Isabella  was  heiress 
at  law,  according  to  the  custom  of  the  manor,  of  the  said  Fanny  Beam- 
nh,  formerly  Fanny  Bernard,  and  bad  bad  no  issue. 

AU  wills  under  which  an;  copyhold  either  in  the  fm'est  or  manor  is 
taken,  are  entered  on  the  Court  rolh  in  the  same  books  as  entries  of 
surrenders  and  admittances.  The  surrenders  and  admittances  only 
recite  such  parts  of  the  wills  and  in  such  manner  as  the  persons  prepar- 
isg  the  surrenders  and  admittances  may  think  proper. 

AH  surrenders  mentioned  throughout  this  case  are  to  be  taken  to  have 
been  duly  presented :  and  all  wills  stated  to  have  been  made  are  to  be 
taken  to  have  been  duly  executed  and  attested  to  pass  real  estates. 

The  Court  rolls  were  carefully  searched  in  1885  for  the  purposes  of 
the  action  of  Doe  d.  Blesard  v.  Simpson,  before  mentioned,  and  also 
within  the  last  two  years  for  the  purpose  of  the  present  action. 

*No  admittance  except  that  of  James  Jackson  has  been  found  r^gco 
baring  an  express  habendum  with  limitations  to  the  heirs  of  the  ^ 
body,  or  any  other  limitation  in  tail ;  but  persons  admitted  to  any  estate 
under  a  will,  whether  such  wilt  purports  to  create  an  estate  tail  or  not, 
are  generally  admitted  to  bold  according  to  the  purport,  true  intent, 
and  meaning  of  the  will,  and  aoeording  to  the  custom  of  the  manor. 

No  entry  other  than  those  herein  stated  is  to  be  found  of  a  surrender 
purporting  to  bar  an  estate  tail.  v 

The  Court  was  to  decide  from  such  of  the  evidenoe  above  set  forth  as 
was  properly  admissible  between  the  parties,  so  far  as  such  decision  was 
necessary  for  the  determination  of  the  case,  whether  there  exists  within 
the  manor  or  soke  of  Knaresborough  a  custom  for  entailing  copyhold 
lands^  and«  generally,  to  draw  such  inferences  as  they  might  consider 
warranted  by  the  evidence  and  facts  stated* 
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The  qaestion  for  the  opinion  of  the  Court  was, — whether  the  claimants 
or  either  of  them  were  or  was  entitled  to  recover  the  copjhold  lands  for 
which  the  action  was  brought.  If  the  opinion  of  the  Court  should  be  in 
the  negative,  the  verdict  was  to  be  entered  generally  for  the  defendant; 
but,  if  in  the  affirmative,  the  verdict  was  to  be  entered  for  the  claimants 
or  one  of  them  as  to  the  copyhold,  and  for  the  defendant  as  to  the  free- 
bold,  in  such  manner  as  the  Court  should  direct. 

Nothing  contained  in  this  case  was  to  be  evidence  against  either  of 
the  parties  thereto,  even  as  between  themselves,  except  with  reference 
to  the  claim  in  the  present  action  so  far  as  it  relates  to  the  copyhold,  as, 
in  order  to  simplify  the  statements,  many  circumstances  relating  to  the 
property,  and  many  qualifications  and  exceptions  contained  in  the  docn' 
ments,  have  been  omitted,  when  they  were  immaterial  to  the  matter  in 
dispute. 

♦6541  ^ManUty^  Q.  C.  (with  whom  were  BadeUy  and  Kemplay\  for 
^  the  plaintiff8.(a) — Substantially,  two  questions  are  presented  for 
the  opinion  of  the  Court  in  this  case, — ^first,  what  is  the  effect  of  the  will 
of  George  Jackson,  of  Dunkeswick,  the  testator  of  1814, — secoodlj, 
whether  there  is  a  custom  within  the  manor  of  Knaresborongh  to  entail 
copyholds. 

1.  By  his  will,  George  Jackson  devised  the  property  in  question  to 
his  nephew  John  Jackson  for  life ;  and,  from  and  after  his  decease,  to 
James  Jackson  and  the  heirs  male  of  his  body  lawfully  issuing,  for  ever, 
-—which,  in  the  case  of  freehold,  would  convey  an  estate  in  fee.  Then 
follow  these  words, — ^^  Provided  always,  that,  in  case  the  said  Jame« 
Jackson  shall  happen  to  depart  this  life  without  leaving  issue  male  of 
^6 ''51  ^'^  ^^^  lawfully  '^^ begotten,  him  surviving,  then  I  give  and 
-^  devise  all  my  said  real  estate,  from  and  after  the  decease  of  the 
said  John  Jackson  or  James  Jackson,  which  shall  last  happen,  unto  my 
nephew  George  Jackson,  his  heirs  and  assigns,  for  ever."  The  true 
construction  of  the  whole  will  is,  to  give  to  John  an  estate  for  life,  and 
to  James  an  estate  tail  if  there  had  been  any  custom  to  warrant  it,  bat, 
failing  the  custom,  to  give  James  a  fee  simple  conditional,  with  an 
execatory  devise  over  to  George  in  the  event  of  a  failure  of  issue  at  the 
death  of  James.  That  is  in  effect  decided  in  the  ^ase  referred  to  of 
Doe  d.  Simpson  v.  Simpson,  4  N.  C.  333,  5  Scott  770,  and,  in  error, 
Doe  d.  Blesard  v.  Simpson,  3  M.  &  G.  929  (E.  C.  L.  R.  vol.  42),  3 
Scott  N.  R.  774,  where  all  the  older  authorities  will  be  found  collected. 

(a)  The  points  marked  for  argument  on  the  par*.  &f  the  plnintifle,  were  aa  foHowa  : — 

*'  ].  That,  under  the  will  of  George  Jackson,  of  Dunkeswick,  of  the  5th  of  May*  1SI4,  Javtt 
Jackson  took  in  the  copyholds  devised  by  that  will  a  fee  simple  eonditional,  with  an  cieeateiy 
derive  over,  in  the  event  of  his  dying  without  leaving  issue  male  of  his  body  lawfully  bcgoitca 
^  him  sur%*iving,  to  George  Jackson,  of  Burton  Leonard,  in  fee : 

"2.  That,  on  the  death  of  the  said  James  Jackson  without  ever  having  had  any  issue  ef  biff 
body,  the  copyholds  in  question  vested  either  in  the  claimant  William  Hardeastle,  as  the  a«N 
viving  devisee  under  the  will  of  the  said  George  Jackson,  of  Burton  Leonard,  •?  in  the  ether 
claimant,  Samuel  Jiiokson,  as  the  heir  at  law  according  to  the  custom  of  the  manor  of  the  said 
last-named  George  Jackson : 

"3.  That  there  is  no  custom  to  entail  in  the  manor  of  which  the  lands  in  question  are  clumed 
M  copyhold : 

"  4.  That,  if  there  is  suoh  a  custom,  and  if,  aoeording  to  thai  custom,  the  raid  Jamce  Jackson 
took  an  estate  tail  in  the  copyholds  under  the  said  will  of  the  said  George  Jackson,  of  Daakei- 
wick,  then  sueh  estate  tail  was  not  properly  or  legally  barred,  and,  on  the  death  of  the  takl 
James  Jackson,  without  ever  having  had  any  issue  of  his  body,  the  copyholds  vested  la  oae  «r 
Other  of  the  claifflAnts." 
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That  being  bo,  if  there  be  no  custom  to  entail  in  this  manor,  the  plain- 
tiffs, or  one  of  them,  will  be  entitled  to  the  judgment  of  the  Court. 

2.  The  manor  of  the  forest  of  Knaresborough  and  the  manor  of 
Knaresboroogh  are  two  distinct  manors  adjoining  each  other:  both  are 
within  the  honor  of  Knaresboroagh,  which  forms  part  of  the  possessions 
of  the  duchy  of  Lancaster.     There  is  out  of  the  forest  what  is  called 
the  liberty  of  the  forest  of  Knaresborough,  and  that  comprises,  inter 
alia,  the  whole  of  the  manor  of  Knaresborough.     There  are  peculiarities 
about  these  two  manors  which  are  probably  not  to  be  found  in  any  other 
part  of  the  kingdom.     Besides  being  situate  within  the  same  honor,  and 
both  forming  part  of  the  possessions  of  the  duchy  of  Lancaster,  they 
have  but  one  Court  and  one  set  of  Court  rolls,  one  steward,  one  under- 
steward,  and  one  bedel  or  greive.     In  the  years  1770  and  1774,  two 
acts  were  passed  for  enclosing  the  wastes  of  the  forest ;  and  some  of 
the  copyholders  of  the  manor  claimed  rights  of  common  over  these 
wastes,  and  received  allotments  in  respect  of  such  claims.     Conceding 
that,  in  an  ordinary  case,  the  *customs  of  one  manor  are  not  evi-  rta^a 
dence  as  to  those  of  another  manor  though  immediately  adjoining,  ^ 
yet  here,  it  is  submitted,  such  evidence  may  fairly  be  admitted,  seeing 
that  the  two  manors  are  so  intimately  connected  with  each  other.    [Erle, 
C.  J. — Brought,  as  it  were,  into  unity.     Byles,  J. — Or,  as  the  phrase 
is  in  Doe  d.  Barrett  v.  Kemp,  7  Bingh.  382,  5  M.  &  P.  173,  ''  unity  of 
character."]    Now,  the  customs  of  the  forest  are  proved  by  the  cus* 
tamary  marked  A.,  ant^,  p.  611,  the  14th  clause  of  which  shows  that 
the  customary  tenants  of  the  forest  may  surrender  their  customary 
lands  '^  to  the  use  of  any  person  or  persons  for  term  of  life,  or  in  fee 
simple,"  but  ^^  not  in  fee  tail."     And  the  following  statement  of  the 
eastern,  as  agreed  between  the  parties,  appears  upon  the  special  verdict 
in  Doe  d.  Blesard  v.  Simpson, — ^'  There  is  an  express  custom  within  the 
fareH  of  Knaresborough  prohibiting   the  entail  of  lands  within  the 
forest;  but  there  is  no  such  express  custom  within  the  said  manor. 
There  is,  however,  no  custom  within  the  manor  enabling  the  entail  of 
copyhold :  and  the  customs  of  the  manor  are  considered  by  the  tenants 
and  steward,  and  for  the  purpose  of  the  trial  were  admitted,  to  be  the 
same  in  this  respect  as  in  the  forest."     The  custumary  C,  antd,  p.  620, 
which  professes  to  set  out  the  customs  '^  within  the  soke  and  liberty  of 
Knaresborough,"  mentions  in  paragraph  3  the  fines  payable  on  sur- 
renders ;  but  no  mention  is  made  of  a  fine  payable  for  an  admittance 
npon  a  surrender  in  fee  tail.     Nowhere  is  there  any  recognition  of  any 
such  estate  in  the  manor :  and  without  a  custom  no  fine  can  be  taken. 
Whether  or  not  the  castumary  marked  B.,  ant^,  p.  617,  is  admissible  in 
evidence,  is  wholly  immaterial ;  though  the  place  where  it  was  found 
^see  p.  612)  would  primfi  facie  seem  to  authenticate  that  document.     In 
no  one  of  the  instances  gathered  from  the  Court  rolls  of  the  manor  is 
there  to  be  found  an  ^admittance  in  express  words  to  an  estate  rmQZ'r 
tail,  with  the  exception  of  the  one  in  question,  in  1836.     Reli-  ^ 
ance  will  be  placed  for  the  defendant  upon  cases  where  parties  have 
attempted  to  limit  estates  to  trustees  to  hold  to  uses  which  would  be 
equitable  entails.     That  has  been  a  mode  often  resorted  to  for  the  pur- 
pose of  getting  a  sort  of  equitable  estate  tail  where  there  was  no  custom 
m  the  manor  to  warrant  the  entail.     But,  in  all  these  cases,  the  admit- 
tance will  be  found  directly  to  negative  the  party's  having  the  actual 
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estate  in  fee.  Gases  of  fee  simple  conditioiial  also  may  be  referred  to: 
bat  these  stand  upon  a  totally  different  footing.  The  instances  referred 
to  from  the  Court  rolls  will  be  found  also  to  relate  to  copyholds  in  the 
forest  as  well  as  in  the  manor,  where  it  was  attempted  in  the  same 
instrument  to  create  an  entail  in  both.  If  there  be  any  CTidence,  and 
it  eomes  to  a  question  on  which  side  the  evidence  preponderates,  the 
onus  being  on  the  defendant,  who  affirma  the  existence  of  the  alleged 
Qttstom,  he  must  fail. 

JSlisSj  Q.  C.  (with  whom  were  MellUih  and  DaTt\  for  the  defendant.(a) 
— Upon  the  true  construction  of  the  will  in  question,  there  can  be  no 
doubt  that  John  Jackson  took  an  estate  for  life,  James  a  remainder 
n^at^xn  *^^  tail,  and  George  the  remainder  in  fee  upon  a  certain  cootin- 
^  gency.  That  clearly  wocdd  be  the  ordinary  construction.  Bat 
it  is  said,  that,  because  the  testator  bad  estates  which  were  not  within 
the  statute  De  Donis,— assuming  that  there  is  no  custom  to  entail  withia 
the  manor  of  Knaresborough, — the  will  is  to  bear  a  different  construe* 
tion.  [Williams,  J. — We  must  put  a  different  construction  upon  the 
words  ^'  without  leaving  lawful  issue,"  in  the  case  of  leaseholds.]  There 
is  no  authority  for  saying  that  those  expressions  are  to  be  construed  one 
way  in  the  case  of  freehold  and  another  way  in  the  case  of  copyhold 
lands.  In  Purefoy  v.  Rogers,  2  Saund.  380,  388,  Lord  Chief  Justice 
Hale  says,  that,  ^^  where  a  contingency  is  limited  to  depend  on  an  estate 
of  freehold  which  is  capable  of  supporting  a  remaindier^  it  shall  never 
be  construed  to  be  aa  executory  devise,  but  a  contingent  remainder  only, 
and  not  otherwise."  [Williams,  J. — If  the  prior  estate  be  an  estate 
in  fee,  the  subsequent  estate  can  only  be  an  executory  devise,  as  Mr. 
ManUty  contends.]  In  Doe  d.  Mussell  v,  Morgan,  3  T.  R.  763,  where 
A.  devised  to  B.  for  life,  remainder  to  GL  for  ninety-nine  years  if  he 
should  so  long  live,  remainder  to  the  heirs  of  the  body  of  C, — the 
remainder  to  the  heirs  of  the  body  of  C.  was  held  a  contingent  re* 
mainder  and  not  an  executory  devise,  and  was  defeated  by  C.'s  surviving 
B.,  there  being  no  preceding  estate  of  freehold  to  suppcurt  it  Lord 
Kenyon,  in  giving  judgmeat,  there  aays :  *^  If  ever  there  existed  a  role 
respecting  executory  devises  which  has  uniformlj  prevailed  without  sny 
exception  to  the  contrary,  it  was  that  which  was  laid  down  by  Loid 
Hale  in  the  case  of  Purefoy  t^.  Rogers,  that,  ^  where  a  contingency  is 
*6591  ^''^^^^^  ^  depend  on  an  ^estate  of  freehold,  which  is  capable  of 
J  supporting  a  remainder,  it  shall  never  be  oonstrued  to  be  aa  exe* 
eutory  devise,  but  a  contingent  remainder  only,  and  not  otherwise.' 
Now,  that  rule  applies  to  and  must  govern  the  present  case."  The  jud^ 
ment  of  Tindal,  C.  J.,  in  Doe  d.  Simpson  i^.  Simpson,  4  N.  C.  333  (E.  C* 
L.  R.  vol.  33),  5  Scott  770,  fully  bears  out  this  contention.    [Willuxs, 

(a)  The  points  marked  for  wg^iimtnt  on  the  part  of  Uio  d«f<NidaDi  were  m  follows  :~- 

'*  1.  That  there  is  sufficieDt  eyidence  set  out  in  the  case  to  prove  the  existence  of  a  csstoB  ta 
entail  within  the  manor  of  Knaresborough,  and  that,  conaequentlj,  James  Jackson  took  aa 
estate  tail  under  th»  will  of  Qeorge  Jackson  the  elder,  with  a  remainder, to  Qeorge  Jaeksoo  tbe 
jonnger,  and  that  the  estate  tail  was  baned  bj  the  surrender  of  James  Jankson : 

«'2.  That,  even  if  the  custom  to  entail  is  not  proved,  and  James  Jackson  took  a  fee  sinptsfei' 
ditional,  still  that  the  derise  over  to  Qeorge  Jackson  the  jounger  was  an  ineffectual  reauiodw^ 
and  not  a  good  executory  devise : 

"3.  That  the  devise  ov«r  to  George  Jackson,  whether  an  executory  derlse^  or  a  i«Bauidir« 
WM  barred  by  the  auzreader  of  Jamei  Jsokson." 
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J. — The  result  of  the  deeieion  in  that  ease  is  this,  that,  though  the  words 
of  the  devise,  if  thej  had  stood  alone,  would  have  given  a  fee  to  the 
first  taker,  yet,  inasmuch  as  there  was  a  gift  over  in  case  of  his  dying* 
without  issue,  the  result  would  have  been,  if  the  suhgect  of  the  devise 
hftd  been  freehold,  to  qualify  the  gift  and  make  it  an  estate  tail,  but, 
being  copyhold,  to  which  the  statute  De  Donis  did  not  apply,  it  became 
a  fee  simple  conditional.  That  is  all  the  Court  meant  to  decide.  Bylbs, 
J. — If  this  had  been  a  will  made  before  the  statute  De  Donis,  it  would 
hare  given  the  first  taker  a  fee  simple  conditional :  and,  as  copyholds 
are  not  within  that  statute,  the  result  must  be  the  same.]  That  is  the 
efeet  of  the  devise,  not  the  construction  of  it.  The  Earl  of  Stafford  v. 
Buckley,  2  Yes.  sen.  170,  was  exactly  like  the  case  supposed.  It  was 
there  held  that  an  annuity  in  fee  granted  by  Kinic  Charles  the  Second 
out  of  Barbadoes  duties  was  not  within  the  statute  De  Donis :  therefore, 
being  settled  on  A.  ^^and  the  heirs  of  her  body,"  it  was  held  to  amount 
to  a  fee  simple  conditional  at  the  common  law,  the  remainder  over  being* 
void ;  and  that  A.,  having  had  issue,  might  bar  the  possibility  of  reverter. 
It  is  not  because  it  is  a  void  remainder  that  it  is  to  be  construed  as  an' 
exeeatory  devise :  Brownsword  v.  Edwards,  2  Yes.  sen.  248.  In  coa-> 
Btming  a  will,  the  Court  will  not  make  any  distinction  between  freehold 
and  copyhold,  though  they  will  as  between  freehold  and  leasehold.  An 
illustration  of  this  principle  is  to  be  found  in  Roe  d.  Crow  v.  ^Bald-  r«/*^A 
were,  6  T.  R.  104,  111,  where  Lord  Kenyon  says:  **A  distinc-  L 
tion  has  been  taken  by  the  plaintiff's  counsel  between  the  operation  of 
a  common  recovery  respecting  copyholds  and  freeholds.  But  it  would, 
lead  to  perplexity  if  different  rules  were  applied  to  different  sorts  of 
estates.  Copyhold  estates  are  neither  within  the  statute  De  Donis  (13 
Bd.  1,  c.  1),  or  that  of  Uses  (27  H.  8,  o.  10):  neither,  indeed,  are  they 
the  subject  of  entails,  unless  there  be  a  custom  in  the  manor  to  warrant 
it.  It  was  in  eonformity  to  the  rule  respecting  real  estates,  and  to  pre^ 
vent  any  estate  being  unalienable,  that  the  same  rule  was  adopted  in  the 
case  of  copyholds  as  a  mean  of  unfettering  estates,  and  to  prevent  per- 
petuities.  And  I  know  of  no  authority  which  makes  any  distinction  in 
this  respect  between  copyholde  and  freeholds."  And  see  Martin  d* 
Tregonwell  v.  Strachan,  2  Str.  1179,  a  MS.  note  of  which  is  given  in 
6  T.  R.  107.  The  limitation  here  is  repugnant.  It  cannot  be  an  exe* 
calory  devise;  it  cannot  take  effect  until  after  the  death  of  James 
Jackson  without  issue,  that  is,  after  the  expiration  of  the  preceding 
estate. 

The  real  question  is,  whether,  by  the  customs  of  this  manor,  there  may 
be  a  limitation  of  lands  after  a  fee  simple  eonditional.  The  donee  of  • 
fee  simple  conditional  may  alien  after  having  had  issue,  so  as  to  defeat 
those  in  remainder.  In  Co.  Litt.  19  b,  it  is  said:  '^If  the  King  before 
the  statute  of  Donis  Conditionalibus  had  made  a  gift  to  a  man  and  to 
the  heirs  of  his  body  begotten,  the  donee  post  prolem  suscitatam  might 
have  aliened,  as  well  as  in  the  case  of  a  common  person.  But,  if  the 
donee  had  no  issue,  and  before  the  statute  had  aliened  with  warrantioi 
aad  died,  and  the  warrantie  had  descended  upon  the  King,  this  should 
not  have  bound  the  King  of  his  reversion  without  assets ;  but  otherwise 
it  was  in  the  case  of  a  *commoa  person.''  Again^  p.  t>0  a,  it  is  r^o^j 
said :  ^^  By  the  opinion  of  Littleton,  as  there  may  be  an  estate-  ^ 
taile  by  customci  with  the  co-operation  of  the  Statute  of  Westminster 
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2,  c.  1,  60  may  he  have  a  formedon  in  descender ;  bat,  as  the  statute, 
without  a  castome,  extendeth  not  to  copyholds,  so  a  custome  without  the 
statute  cannot  create  an  estate  taile.  Now,  it  is  not  a  sufficient  proofe 
that  lands  have  been  granted  in  taile :  for,  albeit  lands  have  antientlj 
and  usually  beene  granted  by  copie  to  many  men  and  to  the  beires  of 
their  bodies,  that  may  be  a  fee-simple  conditional,  as  it  was  at  the  com- 
mon law.  But,  if  a  remainder  have  been  limited  over  such  estates,  and 
enjoyed,  or  if  the  issues  in  taile  have  avoided  the  alienation  of  the  an- 
cestor, or  if  they  have  recovered  the  same  in  writs  of  formedon  in  the 
descender,  these  and  such  like  be  proofes  of  aii  estate  taile.  Bnt,  if  by 
custome  copyhold  may  be  entailed,  the  same  by  like  custome  by  surrender 
may  be  cut  oiT:  and  so  it  hath  been  adjudged.''  There  is  abundant  proof 
of  a  custom  in  this  manor  to  alien  before  issue,  and  to  limit  a  remainder 
after  a  fee  simple  conditional :  and  there  is  no  instance  of  the  donor 
having  ever  entered  for  that  cause.  There  are  instances  of  enjoyment 
by  remainder-men :  but  no  instance  where  the  donee  has  aliened  after 
issue,  or  with  a  recital  that  he  had  issue.  In  Co.  Litt.  52  b,  it  is  said: 
^'  A  custome  within  a  manor  time  out  of  mind  used,  was,  to  grant  eer* 
taine  lands  parcel  of  the  said  manor  in  fee-simple,  and  never  any  grant 
was  made  to  any  and  the  heirs  of  his  body  for  life  or  for  years ;  and 
the  lord  of  the  said  manor  did  grant  to  one  by  copie  for  life,  the 
remainder  over  to  another  and  the  heires  of  his  body ;  and  it  was  ad- 
judged that  the  grant  and  remainder  over  was  good ;  for,  the  lord  having 
authoritie  by  custome,  and  an  interest  withall,  might  grant  any  lesser 
ncaQoi  ^s^&^o  '9  f<>i*9  i^  ^^is  CMBy  the  custome  that  *enableth  him  to  the 
*'•'  greater,  enableth  him  to  the  lesser, — Omnis  majus  in  se  conUnet 
minus.''  That  a  custom  to  surrender  a  copyhold  to  the  use  of  one  for 
life,  with  remainder  in  tail,  is  good,  is  clear  from  the  case  of  Stanton  9. 
Barnes,  Cro.  Eliz.  373.  The  question  is,  whether  there  may  not  be  a 
limitation  on  that.  And  see  Doe  d.  Edmunds  v.  Llewellin,  2  C.  M.  & 
R.  503.  The  alleged  customs  set  out  in  custumary  A.  (ant^,  p.  611)  are 
expressly  limited  to  lands  within  the  forest :  and  they  differ  in  many  im- 
portant particulars  from  those  contained  in  custumary  B.  (ante,  p^  617). 
For  instance,  the  25th  clause  of  the  former,  is,  that,  if  any  tenant  be 
seised  of  any  customary  lands,  and  have  issue  divers  daughters,  they 
being  not  married  at  the  time  of  the  death  of  their  ancestor,  the  eldeat 
daughter  shall  have  the  land;  whereas,  by  clause  5  of  the  latter,  it  is 
said,  that,  in  such  a  case,  the  daughters  shall  inherit  the  lands  according 
to  the  course  of  the  common  law :  and  the  case  finds  the  custom  to  be  so, 
-—p.  621.  Custumary  B.  is  a  singular  document.  It  is  not  entered 
on  the  Court  rolls  of  the  manor.     It  purports  to  have  been  framed  in 

Pursuance  of  a  commission ;  but  it  is  difficult  to  see  what  authority  the 
Vince  of  Wales  had  to  issue  such  a  commission:  and  it  manifestly  is 
not  a  complete  statement  of  the  customs  of  the  manor ;  and  it  is  shown 
upon  the  face  of  the  case  to  be  in  many  particulars  at  variance  with  the 
customs  which  are  admitted  to  prevail  there.  And,  as  to  custumary  C.» 
-— ant^,  p.  620, — that  does  not  even  purport  to  contain  the  customs  of 
the  manor ;  it  is  a  mere  partial  and  incorrect  statement  of  some  of  the 
customs.  [Btles,  J. — Is  not  this  custumary  admissible  on  the  principle 
relied  on  in  Crease  v.  Barrett,  1  C.  M.  &  R.  919,t  5  Tyrwh.  458,  vix., 
as  statements  of  deceased  persons  as  to  matters  in  the  nature  of  pablie 
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right$i,  which  they  have  no  interest  to  misstate?]     It  clearly  r«ggo 

*cannot  come  within  that  rale.     Some  reliance  was  placed  upon   ^ 

an  admission  contained  in  the  special  verdict  in  Doe  d.  Blesard  v.  Simpson 

3  M.  k  G.  929  (E.  C.  L,  R.  vol.  42) ;  8  Scott  N.  R.  774.  But  that  ad- 
mission cannot  influence  the  decision  of  the  Court  here.  In  the  first 
place,  there  was  no  motive  for  controverting  it ;  and  it  had  no  bearing 
upon  the  decision  the  Court  came  to.  Besides  it  was  long  after  the 
controversy  as  to  the  custom  arose:  see  Rex  v.  Cotton,  8  Campb.  444, 
The  Berkeley  Peerage  Case,  4  Campb.  401,  417,  Freeman  v.  Phillipps, 

4  M.  k  Selw.  486,  Gee  v.  Ward,  7  Ellis  &  B.  609  (E.  C.  L.  R.  vol.  90). 
[Biles,  J.' — As  to  this  being  a  mere  finding  on  the  admission  of  the 
parties,  it  is  to  be  observed  that  a  judgment  by  default  is  evidence  aa 
well  as  a  judgment  in  a  contested  suit.]  The  admission  is  of  no  value. 
The  defendant  had  no  interest  in  contesting  the  fact:  his  estate  was 
barred  by  the  surrender, — Carr  d.  Dagwell  v.  Singer,  2  Ves.  sen.  603 ; 
and  a  comparison  of  the  documents  referred  to  in  this  case,  will  show  that 
the  admission  is  contrary  to  the  fact.  Bilton's  Case,  ant^,  p.  627,  is 
a  very  strong  one:  there,  William  Turner  and  Sarah  his  wife,  in  1716, 
being  donees  of  a  fee  simple  conditional,  alien  in  fee.  In  Lightfoot's 
Case  and  Coghiirs  Case,  ant^,  p.  632,  likewise,  there  are  limitations  in 
fee  after  a  fee  simple  conditional,  Mr.  Watkins's  suggestion  (1  Watk. 
Copyb.  218),  that  an  entail  of  copyholds  may  be  effected  by  means  of  a 
trust,  where  the  customs  of  the  manor  do  not  warrant  an  entail  of  the  legal 
estate,  is  successfully  combated  by  the  learned  editor  of  the  fourth  edi- 
tion. Trusts  follow  the  legal  limitations ;  and  the  trust  estate  of  a  copy- 
hold can  in  no  case  be  capable  of  an  entail  where  the  legal  estate  is  not : 
Garth  V.  Baldwin,  2  Yes.  sen.  646,  655 ;  Radford  v.  Wilson,  3  Atk. 
815 ;  Pullen  v.  Middleton,  9  Mod.  483.  Collins's  Case,  ant^,  p.  637, 
tod  Cant*s  Case,  ant^,  p.  640,  also  fully  support  the  *defendant*s  r^aoA 
contention.  In  2  Jarman  on  Wills,  2d  edit.  423,  8d  edit.  472,  ■-  ^^* 
it  is  said :  *'  In  ordinary  language,  when  a  testator  gives  an  estate  to  a 
person  and  his  heirs,  with  a  limitation  over  in  case  of  his  dying  without 
issae,  he  means  that  the  devisee  shall  retain  the  estate  if  he  leaves  issue 
surviving  him,  and  not  otherwise ;  and,  where  the  phrase  is,  in  case  the 
first  taker  die  before  he  has  any  issue^  or  if  he  have  no  issue^  the  inten- 
tion probably  is,  that  the  estate  shall  belong  absolutely  to  the  devisee, 
on  his  having  issue  born.  But  the  established  legal  interpretation  of 
these  several  expressions  is  different;  for,  it  has  been  long  settled 
(though  the  rule,  it  will  be  remembered,  now  applies  only  to  wills  made 
before  the  year  1838)  that  words  referring  to  the  death  of  a  person 
irithout  fssue,  whether  the  terms  be  ^if  he  die  without  issue^*  ^if  he  have 
no  issue,*  or  *•  if  he  die  without  haviny  issue^*  or  Hf  he  die  before  he  has 
any  issue,*  or  */or  want*  or  '  in  default  of  issue,*  unexplained  by  the 
context,  and  whether  applied  to  real  or  to  personal  estate  (notwithstand- 
ing the  distinction  taken  between  these  two  species  of  property  in  some 
of  the  early  cases),  are  construed  to  import  a  general  indefinite  failure 
of  issue^  i.  e.  a  failure  or  extinction  of  issue  at  any  period.  This  rule» 
however,  admits  of  two  exceptions :  the  first  is,  where  the  phrase  is, 
leaving  no  issue ;  with  respect  to  which  the  settled  distinction  is,  that, 
applied  to  real  estate,  it  means  an  indefinite  failure  of  issue,  but,  in 
reference  to  personal  estate  (and  chattels  real,  and  also  real  estate 
directed  to  be  converted,  are  for  this  purpose  regarded  as  personalty),  i( 
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imports  a  failure  of  issue  at  the  death.     The  other  exception  to  h% 
noticed  to  the  general  rule,  is,  where  a  testator,  having  no  tMue,  deYises 
property  in  default  or  on  failure  of  issue  of  himself ;  in  which  case  it 
4,ggr-|  is  considered  that  the  evident  object  of  the  testator  is  simply  to 
^  *make  the  devise  contingent  on  the  event  of  his  leaving  no  iasno 
9urvwing  him^  and  that  he  does  not  refer  to  an  extinction  of  issue  st 
any  time."     Doe  d.  Simpson  v,  Simpson  decides  that  there  is  no  differ* 
euce  in  this  respect  between  freeholds  and  copyholds.   Slingsby's  Case, 
antd,  p.  642,  affords  no  argument  against  the  defendant.     But  Botren's 
Case,  ant^,  p.  644,  is  much  in  his  favour.     There,  there  is  an  instance 
of  an  admittance  to  an  estate  tail,  which  was  barred  under  the  3&4  W. 
4,  c.  74.     An  admittance  cannot  qualify  or  enlarge  the  surrender.    In 
Doe  d.  Mason  v.  Mason,  S  Wils.  6S,  a  single  admittance  to  a  copyhold 
was  held  to  be  evidence  to  prove  the  custom  of  a  manor  for  lands  to 
descend  to  the  youngest  nephew.     So,  in  Roe  d.  Bennett  v.  3%S^tj^  2 
M.  &  Selw.  92,  a  single  instance  of  a  surrender  in  fee  by  tenant  in 
special  tail  of  a  copyhold  estate  was  held  to  be  evidence  to  prove  a  cos* 
tom  within  the  manor  to  bar  entails  by  surrender,  though  the  surrenderor 
had  not  been  dead  twenty  years,  and  though  one  instance  were  proved 
of  a  recovery  suffered  by  tenant  in  tail  to  bar  the  entail.     In  Doe  d. 
Stilwell  V.  Mellersh,  5  Ad.  &  E.  640  (E.  C.  L.  R.  vol.  81),  1  N.  4;  P.  30, 
a  single  instance  was  held  sufficient  evidence  of  a  custom  for  the  clerk 
of  the  manor  to  take  surrenders,  as  well  as  the  steward.     And  in  Doe 
d.  Askew  v.  Askew,  10  East  520^^  it  was  held  that  entries  on  the  rolls 
of  a  manor  Court  of  admissions   of   tenants   in   remainder  after  the 
determination  of  the  estate  of  the  last  tenant's  widow,  who  held  during 
her  chaste  viduity^  were  evidence  of  a  custom  for  the  widow  to  hold  on 
that  condition,  so  as  to  maintain  ejectment  against  her  as  for  a  for- 
feiture, on  proof  of  her  incontinence,  although  there  were  no  instances 
in  fact  stated  on  the  rolls,  or  known,  of  suoh  a  forfeiture  having  bees 
enforced. 

*6661  ManUty^  Q.  C,  in  reply.—  The  true  construction,  of  *the  will 
^  is,  to  give  James  Jackson  an  estate  tail  in  the  freehoMs  and  a 
fee  simple  conditional  in  the  copyholds ;  and  there  is  no  objection  to  the 
limitation  over  on  the  score  of  remoteness.  All  the  leading  authorities 
are  collected  in  the  argument  of  Sir  William  Follett  in  Doe  d.  Simpson 
V.  Simpson,  8  N.  G.  839,  340  (E.  C.  L.  R.  vol.  82).  Bilton's  Case, 
antd,  p.  627,  might  raise  some  doubt ;  but  a  surrender,  without  admit- 
tance, is  no  evidence  of  the  custom.  [Erle,  C.  J. — It  is  a  datum  tha** 
there  is  no  admittance  of  a  tenant  in  tail  on  the  roll.]  In  GoghiU's 
Gase,  ant^,  p.  632,  there  was  an  attempt,  by  adopting  the  suggestion  of 
Mr.  Watkine^  to  create  an  equitable  estate  tail.  The  strongest  case 
against  the  plaintiff  is  probably  CoUins's,  antd,  p.  687,  where  the  parties 
professed  to  deal  with  property  in  the  forest  and  in  the  manor  in  the 
same  way :  but  there  again  trustees  were  interposed.  But  Slingsby's 
Case,  antd,  p.  642,  shows,  that,  if  there  were  a  custom  in  this  manor  ta 
entail,  the  person  who  was  admitted  in  fee  ought  to  have  been  admitted 
to  an  estate  tail.  The  oustumary  C.  was  clearly  admissible,  coming,  aa 
it  did,  from  the  proper  custody.  [Erle,  0.  J. — It  does  not  avail  nnch: 
it  shows  certain  fines  on  surrenders  and  admittances,  and  none  for  an 
admittance  to  an  estate  tail.]  Its  object  probably  was,  to  show  the 
lources  of  the  revenue  of  the  4uchy.    And  it  agreea  with  Qostumarj  & 
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in  all  essential  partienlars.  In  Denn  d.  Ooodwin  t.  Spray,  1  T.  R.  466, 
a  castamarr  of  a  manor,  appearing  to  be  of  great  antiquity,  and  do'^ 
livered  down  with  the  Court  rolls  from  steward  to  steward,  although  not 
signed  by  any  person,  was  hold  to  be  good  evidence  to  prove  the  course 
of  descent  within  the  manor.  Chapman  v,  Cowlan,  13  East  10,  and 
The  Earl  of  Carnarvon  v.  Villebois,  18  M.  &  W.  813,t  are  to  the  same 
effect.  Assuming  that  there  was  %ome  evidence  of  such  a  custom  as  that 
contended  for,  it  was  abundantly  overbalanced  and  extinguished  by  the 
contrary  evidence. 

*Erle,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  r^cg^ 
to  our  judgment  on  this  special  case.  The  question  turns  upon  ^ 
the  construction  of  a  devise  in  the  will  of  George  Jackson,  made  in  the 
year  1814,  whereby  the  testator  gives  an  estate  for  life  to  his  nephew 
John  Jackson,  and,  after  his  decease,  to  his  great-nephew  James  Jack* 
son,  son  of  the  said  John  Jackson,  and  the  heirs  male  of  his  body ;  with 
a  proviso,  that,  in  case  the  said  James  Jackson  should  depart  this  life 
without  leaving  issue  male  of  his  body  lawfully  begotten  him.  surviving, 
then  he  gave  and  devised  all  his  said  real  estate  from  and  after  the 
decease  of  the  said  John  Jackson  and  James  Jackson,  which  should  last 
happen,  unto  his  nephew  George  Jackson,  son  of  his  late  brother  Samuel 
Jackson,  his  heirs  and  assigns,  for  ever.  Now,  it  appears  to  me,  that, 
nnless  there  is  a  custom  in  the  manor  of  Knaresborough  to  entail  copy* 
holds,  the  proper  construction  of  this  devise  is,  to  give  the  nephew  John 
an  estate  for  life,  and  to  the  great-nephew  James  a  conditional  fee 
simple,  with  an  executory  devise  in  favour  of  George,  in  the  event  of 
James  dying  without  leaving  issue  male  of  his  body  him  surviving.  I 
take  it  to  be  quite  clear  that  it  would  be  a  conditional  fee  simple  in 
James,  unless  there  is  a  custom  in  the  manor  to  entail  copyholds,  with 
an  executory  devise  over  in  favour  of  George, — too  remote  if  it  was  to 
be  on  a  general  failure  of  issue  male  of  James,  but  not  too  remote  if  it 
was  to  take  effect  at  the  death  of  James  provided  there  was  no  issue  male 
him  surviving.  The  present  case  appears  to  me  to  be  distinguishable 
from  Doe  d.  Blesard  v.  Simpson,  3  M.  &  G.  929  (E.  C.  L.  R.  vol.  42), 
3  Scott  N.  R.  774,  which  related  to  the  right  to  {H'operty  in  this  same 
manor,  because  there  the  executory  devise  was  too  remote,  depending 
on  a  general  failure  of  issue ;  here  it  is  to  take  effect  on  failure  of  issue 
male  at  the  death  of  the  *first  taker.  The  question,  therefore,  r»ggQ 
is  reduced  to  this,  whether  there  is  within  the  manor  of  Knares-  ^ 
borough  a  custom  to  entail.  I  have  looked  in  vain  for  direct  affirmative 
evidence  of  such  a  custom.  Three  custumaries  arre  referred  to  in  the 
case.  As  to  the  first,  which  relates  to  the  forest  of  Knaresborough, 
,  there  is  a  direct  finding  that  there  is  no  custom  to  entail  copyholds  in 
the  forest.  As  to  the  other  two,  which  relate  to  the  honor  and  manor 
of  Knaresborough,  there  is  no  mention  of  any  custom  to  entail ;  and 
there  is  a  detail  of  the  fines  to  be  paid  upon  surrenders  and  admittances 
to  the  several  descriptions  of  estates  within  the  manor,  but  in  neither  of 
them  is  there  any  mention  of  an  estate  tail,  or  of  any  fine  payable  on 
admittance  to  an  estate  tail.  As  far,  therefore,  as  these  custumaries  go, 
they  do  not  raise  the  inference  of  a  cust<ym  to  entail ;  but,  on  the  con- 
trary, they  tend  in  some  degree  to  raise  a  presumption  the  other  way. 
If  such  a  custom  did  exist,  one  would  expect  to  find  upon  the  Court 
rolls  of  the  manor  instances  of  tenanta  in  tail  being  admitted:  but. 
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although  there  are  instances  of  copyhold  tenants  who  by  their  wills  have 
exhibited  a  strong  deaire  to  entail  their  estates,  it  is  remarkable  that  not 
a  single  instance  can  be  found  of  any  person  being  admitted  tenant  in 
tail  to  any  copyhold  within  the  manor.  And  I  find  that  the  question 
whether  there  was  a  custom  to  entail  in  this  manor  was  a  material  ques- 
tion to  be  disposed  of  in  Doe  d.  Blesard  tr.  Simpson ;  and  there  a  special 
verdict  was  agreed  on  between  the  parties,  and  in  that  special  verdict  it 
is  stated  that  '^  there  is  an  express  custom  within  the  forest  of  Knares- 
borough  prohibiting  the  entail  of  lands  within  the  forest ;  but  there  ia  | 
no  such  express  custom  within  the  said  manor.  There  is,  however,  no 
custom  within  the  manor  enabling  the  entail  of  copyhold,  and  the  cus- 
toms of  the  manor  are  considered  by  the  tenants  and  steward,  and 
*f)6Q1   *^^^  ^^^  purposes  of  the  trial  were  admitted,  to  be  the  same  in 

-'  this  respect  as  in  the  forest."  The  defendant  was  bound  to  make 
out  the  afBrmative :  but  the  matters  I  have  referred  to  are  extremely 
strong  to  lead  to  the  conclusion  that  no  such  custom  does  exist.  The 
only  evidence  tending  the  other  way,  is,  that  copyholders  of  the  manor 
have  in  some  instances  by  their  surrenders  endeavoured  to  create  estates 
tail, — leaving  property  to  a  tenant  for  life,  with  a  remainder  over,  whicb, 
if  the  lands  were  freehold,  would  operate  to  give  an  estate  tail.  These 
instances  show  a  desire  so  to  deal  with  the  property,  but  a  desire  which 
seems  never  to  have  been  realized  by  an  admittance.  No  doubt  that  is 
open  to  the  observation  that  those  parties  were  under  an  impression  that 
they  could  entail.  Mr.  Bliss  is  entitled  to  the  benefit  of  that  argument, 
on  the  part  of  the  defendant.  But  I  think  Mr.  Manisty  was  entitled  to 
the  answer  he  gave,  as  to  some  of  these  surrenders,  viz.,  that  an  opinion 
at  one  time  existed,  and  was  sanctioned  by  the  eminent  name  of  Mr. 
Watkins,  in  his  work  on  Copyholds,  that  an  entail  might  be  created  of 
copyholds  devised  in  trust :  and  some  of  the  instances  of  surrenders 
mentioned  in  the  case  were  to  operate  by  creating  a  trust  estate.  Some 
of  those  instances  certainly  upon  a  cursory  examination  would  seem  to 
raise  a  presumption  that  the  surrender  operated  in  some  way  so  as  to 
make  the  remainder  over  valid  as  a  remainder.  They  are  not  decisive 
of  the  point.  They  are  all  capable  of  being  explained  by  certain  sup- 
positions of  fact :  and  they  occurred  more  than  a  century  ago.  At  the 
utmost  they  raise  a  presumption ;  but  they  are  all  capable  of  being 
explained  away,  and  are  by  no  means  decisive  as  to  the  existence  of  the 
alleged  custom.  The  strongest  case  is  that  of  Collins,  where  part  of  the 
*^l(f\  pr^P^r^y  ^^  situate  in  the  forest  of  Knaresborough  and  *part 

->  in  the  manor,  and,  taking  under  one  and  the  same  will,  different 
parties  take  the  property,  one  taking  that  which  was  within  the  forest 
as  if  there  was  no  custom  to  entail,  and  another  taking  the  property 
which  was  within  the  manor  of  Knaresborough  in  a  way  which  was  con- 
sistent with  the  supposition  that  there  was  a  custom  within  the  manor 
to  entail.  That  is  undoubtedly  the  strongest  case :  and  I  must  confess 
I  paused  upon  it  a  good  deal.  We  are  here  performing  the  functions 
of  a  jury, — weighing  the  evidence  as  a  jury  would  weigh  it.  And  I 
am  of  opinion  that  the  balance  of  evidence  preponderates  decidedly  in 
favour  of  there  being  no  custom  in  the  manor  of  Knaresborough  to  entail 
copyhold  lands.  The  result  is,  that,  in  my  opinion  the  plaintiffs  are 
entitled  to  succeed  in  this  ejectment. 

Williams,  J. — I  am  entirely  of  the  same  opinion.    The  great  question 
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which  arises  here,  is,  whether  there  is  sufficient  evidence  that  a  custom 
exists  in  this  manor  to  create  estates  tail.  The  burthen  of  proving  that 
lies  upon  the  party  who  is  seeking  to  set  up  that  custom.  For  the 
reasons  given  by  my  Lord,  and  which  I  do  not  think  it  necessary  to 
repeat,  I  entirely  concur  with  him,  that,  sitting  as  we  are  here,  exer- 
cising  the  duties  and  functions  of  a  jury,  there  is  not  enough  to  warrant 
us  in  point  of  fact  in  coming  to  the  conclusion  that  the  custom  alleged 
by  the  defendant  to  create  estates  tail  in  the  manor  of  Knaresborough 
has  any  existence.  That  being  so,  it  remains  to  consider  what  is  the 
effect  of  the  first  limitation  in  the  will  of  Gfeorge  Jackson.  After  the 
first  estate  for  life,  the  limitation  is,  to  James  Jackson,  son  of  John 
Jackson,  and  the  heirs  male  of  his  body.  Now,  it  is  impossible  to  deny 
that  that  limitation,  by  reason  of  the  statute  De  Donis  not  applying  to 
copyholds,  carries  *onIy  a  fee  simple  conditional,  just  as  a  r^cgy-i 
similar  limitation  of  freeholds  would  have  operated  before  the  '- 
passing  of  that  statute.  There  is,  then,  a  clear  devise  to  James  Jackson 
of  a  fee  simple  conditional.  That  being  so,  the  question  is,  what  effect 
is  to  be  given  to  the  limitation  which  follows,  viz.,  that,  ^'  in  case  the 
said  John  Jackson  should  happen  to  depart  this  life  without  leaving 
issue  male  of  his  body  lawfully  begotten  him  surviving,  I  give  and  devise 
all  my  real  estate  unto  my  nephew  Oeorge  Jackson."  It  is  contended 
by  Mr.  Bli89y  on  the  part  of  the  defendant,  that  this  limitation  may 
operate  by  way  of  contingent  remainder,  and,  that  being  so,  the  proper 
steps  had  been  taken  to  bar  that  limitation.  But  I  am  clearly  of  opinion 
that  it  is  impossible,  consistently  with  the  rules  of  law  which  have  been 
established  now  for  several  centuries,  to  treat  this  as  a  remainder.  It 
was  established  in  the  time  of  Lord  Coke,  that,  where  a  testator  devises 
a  fee,  but  with  a  limitation  over  on  the  happening  of  a  given  event,  that 
cannot  take  effect  as  a  contingent  remainder,  because  it  is  an  established 
rule  of  law  that  a  fee  cannot  be  limited  upon  a  remainder.  And  Lord 
Coke, — Go.  Litt.  18  a, — puts  a  case  which  is  very  analogous  to  the 
present, — *'  So,  if  lands  are  given  to  D.  and  his  heirs  so  long  as  J.  S. 
or  the  heirs  of  his  body  shall  live,  the  remainder  is  void,  because  the 
first  taker  has  a  fee,  though  a  base  or  determinable  one."  It  is  true 
that  Vaughan,  G.  J.,  in  Gardner  v,  Sheldon,  Vaugh.  269,  doubts  the 
authority  of  that  dictum  of  Lord  Coke.  But,  in  Serjt.  Williams's  notes 
to  the  case  of  Purefoy  v,  Rogers,  2  Wms.  Saund.  888  a,  it  is  said  that 
that  passage  in  Co.  Litt.  is  good  law,  notwithstanding  the  doubts 
expressed  by  Chief  Justice  Vaughan.  It  is  plain,  upon  all  the  authori- 
ties, that  this  limitation  over,  being  a  limitation  over  after  a  fee,  though 
a  determinable  one,  cannot  operate  as  a  ^remainder.  The  ques-  r«g>7o 
tion,  then,  is,  whether  it  can  operate  as  an  executory  devise.  It  '- 
seems  to  me  that  it  can.  It  has  long  been  settled,  that,  where  the  con- 
tingency upon  which  the  limitation  over  after  a  fee  is  to  take  place^ 
must  happen  within  such  a  time  as  that  the  estate  devised  would  not  be 
rendered  more  inalienable  than  an  estate  limited  by  way  of  remainder 
in  a  deed  would  be,  effect  may  be  given  to  such  a  limitation  under  the 
name  of  an  executory  devise :  but  then  that  is  coupled  with  the  condition 
which  I  have  just  mentioned,  viz.,  that  it  shall  not  be  too  remote  within 
the  rule  as  to  the  remoteness  of  limitations.  Therefore,  if  upon  the 
proper  construction  of  this  will,  the  devise  over  was  not  to  take  effect 
until  after  an  indefinite  failure  of  issue,  the  limitation  could  not  be  sup* 
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ported  as  an  exeentorj  deriae,  by  reason  of  its  remoteness.  But  bere, 
the  words,  instead  of  being,  as  in  Doe  d.  Blesard  i^.  Simpson,  words 
which,  according  to  the  doctrine  first  established  by  Lord  Macclesfield 
in  Forth  v.  Chapman,  1  P.  Wms.  €63,  imported  an  indefinite  failure  of 
issue,  and  made  the  executory  devise  bad  as  being  too  remote,  the  Isb- 
gnage  of  the  devise  points  expressly  to  a  failure  of  issue  living  at  the 
death  of  James  Jackson,  and  consequently  the  contingency  must  be 
determined  at  his  death,  and  so  the  remainder  over  is  not  void  on  the 
ground  of  remoteness.  Numerous  authorities  ever  since  the  case  of  Pelli 
V.  Brown,  Cro.  Jac.  690,  have  established  that  this  is  an  executory 
devise. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  tlie 
onus  resting  upon  the  defendant  to  establish  a  custom  in  this  manor  to 
entail,  that  onus  has  proved  too  much  for  him,  and  that  there  is  not 
sufficient  evidence  before  us  to  sustain  the  affirmative  of  the  proposition. 

*6731  ^S^^^^'^S*  ^  ^  ^^'  ^^^^  ™7  Lord  *and  my  Brother  Williams,  I 
-'  forbear  to  repeat  the  reasons  which  they  have  already  given,  and 
better  than  I  could*  With  respect  to  the  second  questioQ,  no  doubt  it 
is  an  important  one*  At  first  sight,  it  ahould  seem  that  the  reasoning 
in  Doe  d.  Blesard  v.  Simpson,  8  M.  &  O.  929  (E.  G.  L.  R.  vol.  42^ 
8  Scott  N.  R.  774,  may  have  established  that  the  limitation  under  which 
the  plaintiffs  claim  cannot  be  sustained  by  way  of  remainder,  because  a 
remainder  cannot  be  limited  after  a  fee.  So,  on  the  other  hand,  it  can- 
not be  sustained  as  an  executory  devise,  because,  if  read  as  creating  an 
estate  tail  with  respect  to  freehold  land,  the  limitation  would  be  in  ^ect 
a  contingent  remainder.  It  is  argued  that  it  ought  not  to  be  read  in 
the  other  sense,  simply  because  the  estate  tail  is  a  conditional  fee,  and 
that  by  reason  of  the  judgment  in  Doe  d.  Blesard  t;.  Simpson.  Bot  I 
apprehend,  for  the  reasons  given  by  my  Brother  Williams,  Doe  d.  Ble- 
sard V.  Simpson  has  no  application.  Doe  d.  Blesard  v,  Simpson  was  a 
case  in  which,  reading  the  whole  will,  the  words,  ^^  if  he  shall  die  leaving 
BO  children*'  referred  to  an  indefinite  failure  of  issue.  The  clear  mean- 
ing of  this  will  is,  and  the  case  is  consistent  with  reference  to  the 
authorities,  taking  those  words  with 'the  other  words,  the  will  calling 
them  *' children"  means  ^*  issue,"  and  that  '^  leaving  no  children"  means 
*' without  issue."  The  clear  meaning  of  the  will  in  that  case  was,  that 
the  limitation  was  to  take  effect  in  case  of  an  indefinite  failure  of  issue; 
and  it  oould  not  take  effect  as  a  remainder,  for  the  reason  already 
stated,  viz.,  that  there  cannot  be  a  remainder  after  a  fee ;  and  it  conM 
not  take  effect  by  way  of  executory  devise,  also  for  the  reason  already 
stated,  viz.,  that  it  would  be  contrary  to  the  rule  against  perpetuity. 
An  executory  devise  must  take  effect  within  certain  limits:  and  the 
4(gY4i  <^xecutory  devise,  if  it  was  to  take  effect  here,  must  take  ^effect 
■^  beyond  those  limits,  and  therefore  it  fails  by  reason  of  the  rule 
against  perpetuity.  Now,  look  at  the  words  of  the  devise  in  this  case. 
After  giving  that  which  would  be  an  estate  tail  if  applied  to  freehold, 
but  which  must  be  taken  to  be  a  conditional  fee  when  applied  to  lands 
to  which  the  statute  De  Donis  (13  £d.  1,  c.  1),  does  not  apply,  the  will 
goes  on, — ''  Provided  always,  that,  in  case  the  said  James  Jackson  shall 
happen," — it  is  introduced  by  a  word  showing  that  it  does  not  refer  to 
a  mere  failure  of  issue, — ^^  to  depart  this  life  without  leaving  issue  male 
of  his  body,  lawfully  begotten,  him  surviving."     Now,  these  are  words 
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which  you  find  in  many  oases  referred  to  in  Jnrmai)  on  Wills  as  exproasr 
ing  the  same  thing  at  if  the  testator  had  said,  '^  if  he  shall  die  leaving 
no  children  living."  That,  therefore,  points  to  an  event  which  must 
take  place  within  the  limit  of  time  within  which  the  executory  devise 
arises  and  comes  into  effect.  The  words  are  the  very  words  which  the 
Court  of  Common  Pleas  and  the  Exchequer  Chamber,  in  Doe  d.  Simp- 
eon  V.  Simpson,  4  N.  C.  333  (E.  C,  L.  R.  vol.  32),  5  Scott  770,  and 
Doe  d.  Blesard  v.  Simpson,  3  M.  &  G,  929  (E.  C.  L.  R.  vol.  42), 
8  Scott  N.  R.  774,  were  called  upon  by  counsel  to  read  into  the  docu- 
ment, but  which  they  refused  to  do,  and  which,  it  was  assumed  in  that 
case,  if  read  into  the  will,  would  have  made  the  limitation  valid  by  way 
of  executory  devise.  The  very  first  thing  one  learns  upon  this  subject, 
is,  that,  if  you  can  construe  a  limitation  as  a  contingent  remainder,  you 
shall  not  construe  it  as  an  executory  devise :  but,  looking,  as  we  must 
do,  at  the  surrounding  circumstances,  and  taking  them  into  considera- 
tion, we  cannot  construe  this  limitation  as  a  contingent  remainder,  and 
therefore  we  must  construe  it  as  a  valid  executory  devise ;  and,  conse- 
quently, the  plaintiff  is  entitled  to  our  judgment. 

"^Btles,  J. — I  am  entirely  of  the  same  opinion.     Everything  r^pirc 
I  could  have  said  has  been  anticipated  by  the  other  members  of    '- 
the  Court :  therefore  I  decline  to  say  more. 

Judgment  for  the  plaintiffs.(a) 

(a)  The  jadgmtDt  was  taken  in  the  name  of  the  deTisee. 


THE  SOUTH  WALES  RAILWAY  COMPANY  v.  REDMOND 

May  81. 

The  pUintiff«>  &  railway  Companj  baTing  a  branch  terminating  at  Milford  Hayen,  declared 
apon  a  contract  whereby  the  defendant  undertoolc  to  proTide  a  suitable  stcam-vesscl  to  ran 
between  that  place  and  Dublin  and  Cork  for  the  conveyance  of  passengers,  goods,  Ac,  in 
connection  with  the  railway ;  and  alleged  for  breach,  that  the  defendant  provided  a  vessel 
which  was  unseaworthy  and  a  master  who  was  incompetent^  whereby  certain  pigs  and  cattle 
intrusted  to  them  for  carriage  were  damaged  and  losL 

Plea,  that  the  agreement  mentioned  in  the  declaration  was  entered  into  contrary  to  and  in 
riolation  of  the  purposes  for  which  the  plaintiffs'  Company  was  incorporated,  and  was  one 
vbieh  the  Company  could  not  lawfully  enter  into,  and  was  void : — 

Held,  that  there  was  no  illegality  of  oontract  apparent  on  the  face  of  the  declaration, — the 
eoatract  as  set  out  being  stnetly  in  furtherance  of  the  objects  of  the  Company's  incorporation  ; 
end  that  the  plea  afforded  no  answer. 

This  was  an  action  for  the  breach  of  an  agreement. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs  were  the 
owners  of,  and  carriers  of  goods,  passengers,  and  other  traffic  over,  a 
railway  called  the  South  Wales  Railway,  to  wit,  from  Grange  Court 
and  other  places  and  stations  upon  the  said  railway  to  Neyland  on 
Milford  Haven,  and  from  Neyland  on  Milford  Haven  to  Grange  Coi^rt 
and  such  other  places  and  stations,  and  the  plaintiffs  were  desirous 
of  making  arrangements  whereby  goods,  passengers,  and  other  traffic 
passing  over  and  upon  their  railway  to  Neyland  on  Milford  Haven, 
and  intending  and  destined  to  proceed  to  Cork  and  Dublin  respect- 
ively, and  coming  from  Dublin  and  Cork  respectively  to  Neyland  on 
Milford  Haven,  and  intending  and  destined  to  proceed  from  thence 
to  places   and  stations  on  their  said  railway,  might  be  carried  by 
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eea  between  Cork  and  Neyland  on  Milford  Haven,  and  between  Dablin 
and  Neyland  on  Milford  Haven,  respectively,  in  and  by  a  steamer  mn- 
^67B1  ^^"^  ^^  connection  with  the  trains  on  their  *8aid  railway,  and 

-I  might  be  respectively  booked,  invoiced,  and  consigned  through- 
out ;  and  thereupon,  by  certain  heads  of  agreement  made  between  the 
plaintiffs  and  defendant,  dated  the  23d  of  July,  1856,  it  was  agreed 
Detween  them  (among  other  things)  as  follows, — ''  1.  The  steamboat 
'  Troubadour,'  belonging  to  Mr.  John  Edward  Redmond,  lately  plying 
between  Bristol  and  Liverpool,  or  some  other  suitable  steam-vessel,  to 
be  placed  by  him  as  from  the  28th  day  of  July  instant,  on  the  station 
between  Dublin  and  Milford  Haven  and  Cork,  and  to  be  worked  by  him 
for  the  conveyance  of  passengers,  parcels,  cattle,  and  goods,  regularly, 
punctually,  and  efficiently,  unless  prevented  by  accident,  or  by  some 
similar  unforeseen  circumstance,  in  connection  with  the  South  Wales 
Railway  at  Neyland  on  Milford  Haven,  and  to  the  reasonable  satisfac- 
tion of  the  Company,  and  so  as  to  perform  in  each  week  one  trip  each 
way  between  Milford  Haven  and  Dublin,  and  in  the  same  week  one  trip 
each  way  between  Milford  Haven  and  Cork.  2.  All  such  traffic  as 
above  mentioned  going  by  the  steam-vessel  and  along  the  South  Wales 
Railway  or  any  part  of  it,  or  vice  vers&,  and  which  is  here  designated 
the  through-traffic,  shall  be  booked  through  by  Mr.  Redmond  and  the 
Company  respectively,  and  the  said  parties  shall  mutually  afford  all 
proper  and  reasonable  facilities  for  carrying  on  such  through-traffic, 
and  for  encouraging  and  extending  the  same.  9.  This  agreement,  and 
the  service  and  through-traffic  arrangement  here  contemplated,  to  con- 
tinue in  force  for  the  period  of  one  year,  with  power  to  Mr.  Redmond 
to  determine  this  agreement  at  the  end  of  the  first  six  weeks  thereof; 
with  power  also  for  the  Company  or  Mr.  Redmond  to  determine  the 
same  at  any  time  after  such  six  weeks,  on  giving  four  weeks'  previoas 
notice  in  writing  to  the  other  of  their  or  his  intention  so  to  do :"  Aver- 
ment, that  the  said  Mr.  John  Edward  Redmond  is  the  defendant,  and 
*6771  ^^^^*  ^^  ^pursuance  of  the  above  agreement,  the  defendant  placed 

-'  the  said  steamer  '^  Troubadour"  on  the  said  station  as  described 
in  the  said  agreement,  and  worked  the  same  for  the  conveyance  of  pa&- 
sengera,  cattle,  goods,  and  other  traffic  between  Cork  and  Neyland,  and 
between  Dublin  and  Neyland,  in  connection  with  the  trains  on  the  plain- 
tiffs' said  railway :  but  that  the  defendant,  though  not  prevented  by  any 
accident,  or  any  similar  unforeseen  circumstance,  did  not  regularly, 
punctually,  and  efficiently,  or  to  the  reasonable  satisfaction  of  the  plain- 
tiffs, work  the  said  steamer  for  the  conveyance  of  the  said  traffic  in 
connection  with  the  South  Wales  Railway  at  Neyland  on  Milford  Haven 
aforesaid,  but,  on  the  contrary  thereof,  despatched  the  said  steamer  on 
one  of  the  trips  or  voyages  to  be  made  by  her  for  the  conveyance  of 
such  traffic  as  aforesaid  in  connection  with  the  plaintiffs'  said  railway, 
in  an  unfit  and  unsea worthy  condition,  and  with  an  incompetent  master; 
by  reason  whereof  a  large  number  of  pigs,  cattle,  and  other  animals 
which  had  been  received  and  invoiced  by  the  agents  of  the  plaintiflb  at 
Cork,  to  be  conveyed  by  the  said  steamer  to  Neyland  on  Milford  Haven 
aforesaid,  and  to  be  there  delivered  over  to  the  plaintiffs  for  carriage 
over  and  upon  their  said  railway  to  places  beyond  Neyland,  for  reward 
to  the  plaintiffs,  and  which,  in  pursuance  of  the  said  agreement,  were 
by  the  defendant  received  and  taken  on  board  the  said  steamer  to  be 
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conveyed  to  Neyland  for  the  purpose  and  on  the  terms  aforesaid,  were 

doring  the  said  voyage  or  trip,  as  to  a  great  part  thereof,  wholly  lost 

and  destroyed,  and,  as  to  the  remainder,  greatly  damaged  and  injured; 

and,  by  reason  and  in  consequence  thereof,  the  plaintiiTs  were  compelled 
to  pay  and  did  pay  the  said  several  consignors  of  the  said  pigs,  cattle, 
ana  animals  respectively  large  sums  of  money  as  and  for  damages  for 
the  game  respectively  ^having  been  so  lost,  destroyed,  damaged,  r^rg^o 
and  injared,  and  also  large  sums  of  money  for  the  costs  and  ex-  ^ 
penses  as  well  of  themselves  as  of  the  consignees  respectively,  by  them 
and  the  plaintiffs  respectively  necessarily  and  properly  paid  and  incurred 
in  and  about  several  actions  and  suits  brought  against  the  plaintiffs  by 
the  said  consignors  respectively  by  reason  of  the  premises,  and  other- 
wise. 

The  second  count  stated  that  the  defendant  also  broke  the  said  agree- 
ment in  this,  that,  although  the  said  agreement,  and  the  service  and 
throngh-traflBc  arrangement  thereby  contemplated  came  into  force  as 
before  mentioned,  ana  continued  in  force  for  the  space  of  six  weeks  and 
upwards,  and  although  the  defendant  did  not  determine  the  said  agree- 
ment at  the  end  of  the  first  six  weeks  thereof,  and  neither  the  plaint^s 
nor  the  defendant  afterwards  gave  to  the  other  of  them  four  weeks'  or 
any  previous  notice  in  writing  of  their  or  his  intention  to  determine  the 
Bald  agreement;  yet  the  defendant  ceased  to  work  the  said  steamer 
under  the  said  agreement  for  the  conveyance  of  passengers,  parcels, 
cattle,  and  goods  as  therein  mentioned,  and  wholly  took  away  the  said 
steamer  from  and  ceased  to  run  and  work  the  same  upon  the  said  station 
between  Dublin,  Milford  Haven,  and  Cork,  whereby  the  plaintiffs  were 
deprived  of  the  benefit  of  the  said  service  and  through-traffic  arrange- 
ment. 

Fifth  plea, — to  the  first  and  second  counts, — that  the  contracts  and 
agreements  in  those  counts  respectively  mentioned,  were  respectively 
entered  into  contrary  to  and  in  violation  of  the  purposes  for  which  the 
plaintiffs'  Company  was  incorporated ;  and  that  the  said  contracts  and 
agreements  were  contracts  ana  agreements  into  which  the  said  Company 
could  not  lawfully  enteri  whereby  the  same  were  and  are  void  and  of 
no  effect. 

*To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  1-41^70 
stated  in  the  margin  beine,  "  that  the  plea  raises  only  a  question   ^ 
of  law,  and  does  not  tender  an  issue  of  fact ;  and  that,  as  matter  of 
law,  the  contracts  and  agreements  respectively  were  valid."    Joinder. 

Luihy  Q.  C.  (with  whom  was  PAipson),  in  support  of  the  demurrer.(a) 
—The  plea  sets  up  nothing  on  which  the  plaintiffs  could  take  issue,  or 
which  could  be  submitted  to  a  jury.  It  is  in  effect  the  same  as  a  demur- 
rer to  the  declaration.  The  proposition  for  which  the  defendant  means 
to  contend  is,  that  the  plaintiffs  cannot  make  a  contract  for  the  carriage 
of  passengers  and  goods  beyond  their  own  line  of  railway.  The  Com-  " 
pany,  however,  have  nothing  whatever  to  do  with  the  working  of  the 

(a)  The  point  marked  for  Argument  on  the  part  of  the  plaintiiTs  was  as  follows  :— 
'*  That  the  agreement  set  forth  in  the  declaration,  and  as  to  which  the  first  and  second  breaches 
ve  respeetivelj  assigned,  was  and  is  a  good  and  valid  agreement,  and  that  the  making  thereof 
vu  within  the  powers  of  the  Company,— being,  in  elFeot,  an  agreement  with  the  defendant  as 
carrier  by  sea  for  the  taking  on  of  traffic  ttom,  and  the  bringing  of  traffic  to,  the  railway  of  the 
Company,  passing  or  destined  to  pass  over  such  railway  or  some  part  thereof  for  the  mutual 
ooBTtniettee  of  the  Company  and  the  defendant" 
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steam  vesBel :  all  ihej  contract  for,  is,  that  tiiere  shall  he  a  vessel  readj 
to  take  on  thmr  traffic  [Willes,  J. — Is  there  aaj  recital  in  the  South 
Wales  Railway  Company's  Act  as  to  the  objects  of  its  passing  ?J  None 
which  affects  this  question^     [7he  Court  called  upon 

Honytnany  in  support  of  the  plea.*-^The  declaration  alleges  that  it 
was  agreed  between  the  Company  and  the  defendant,  among  other 
*6801   ^^^^ff^y  ^°  therein  ^stated*     tt  does  not  profess  to  set  out  the 

-'  whole.  It  does  not  show  what  were  the  real  arrangements  be- 
tween the  parties^  It  may  be  that  by  the  agreement  the  defendant  is 
guarantied  by  the  Company  against  all  loss  from  running  the  steamer 
between  Dublin  and  Cork  and  Milford  Haven,  or  guarantied  a  given 
amount  of  profit.  The  Company  contract  for  the  conveyance  of  passen- 
gers, cattle,  and  goods  across  the  sea,  far  beyond  the  limits  of  their 
own  lines,  which  terminate  at  Neyland  on  Milford  Haven.  Is  not  that 
a  matter  which  is  foreign  to  the  objects  for  which  the  plaintifis  are  incor« 
porated  ?  [Erle,  Cw  J. — If  the  Epsom  Railway  Company  undertake  te 
carry  a  parcel  to  York,  would  they  not  be  responsible  for  its  loss  7  The 
Great  Western  Railway  Company  contended  that  they  were  not  respon- 
sible beyond  their  own  lines ;  and  the  matter  underwent  considerable 
citscussion  in  the  Exchequer  Chamber,  in  Collins  v.  The  Bristol  and 
Exeter  Railway  Company,  1  Hurlst.  &;  N.  517.t  There,  the  Great 
Western  Railway  Company  received  goods  at  Bath  to  be  sent  to  the 
Torquay  station,  subject  to  a  condition  that  the  Company  would  not  be 
answerable  for  loss  or  damage  by  fire,  nor  for  loss  or  damage  to  goods 
beyond  the  limits  of  their  railway.  The  goods  were  conveyed  to  Bris- 
tol, where  the  Great  Western  line  ends  and  the  Bristol  and  Exeter  line 
begins.  Whilst  at  the  station  of  the  Bristol  and  Exeter  Company  st 
Exeter,  the  goods  were  destroyed  by  an  accidental  fire.  The  Exchequer 
Chamber  held  that  the  Great  Western  Railway  Company^  having  received 
the  goods  to  be  carried  on  their  Ztne,  subject  to  the  stipulation  against 
loss  by  fire,  discharged  themselves  by  forwarding  the  goods  to  be  car- 
ried by  the  defendants ;  and  that,  there  being  no  evidence  as  to  the 
terms  on  which  the  goods  were  to  be  carried  on  the  defendants*  line, 
*6R11   ^^^  ^^t  be  treated  as  having  received  them  as  ^common  car- 

J  riers,  and  were  subsequently  liable  for  their  loss.  Willes,  J. — 
The  judgment  of  the  Exchequer  Chamber  was  reversed  by  the  House 
of  Lords,  who  held  (a)  that  the  contract  was  with  the  Great  Western 
Company  alone,  and  that  the  Bristol  and  Exeter  Company  was  not 
liable.  They  refer  to  Muschamp  v.  The  Lancaster  and  Preston  Janc- 
tion  Railway  Company,  8  M.  &  W.  421.t  There,  a  parcel  was  deli- 
vered, at  Lancaster,  to  the  Lancaster  and  Preston  Junction  Railw^ 
Company,  directed  to  a  person  at  a  place  in  Derbyshire.  The  person 
who  brought  it  to  the  station  offered  to  pay  the  carriage,  but  the  book- 
keeper said  it  had  better  be  paid  by  the  person  to  whom  it  was  directed, 
on  the  receipt  of  it.  The  Lancaster  and  Preston  Junction  Railway 
Company  were  known  to  be  proprietors  of  the  line  only  as  far  as 
Preston,  where  the  railway  unites  with  the  North  Union  line,  and  thit 
afterwards  with  another,  and  so  on  into  Derbyshire.  The  parcel  having 
been  lost  after  it  was  forwarded  from  Preston — it  was  held  that  the 
Lancaster  and  Preston  Railway  Company  were  liable  for  its  loss.  Lord 
Chelmsford  expressed  an  opinion  that  there  was  nothing  in  the  special 

(a)  The  Bristol  and  Exeter  Railway  Company  «.  CoUioi,  7  Hoose  of  Lords  CaMi  UL 


COMlfON  BEN€fl  VXtOKSa.    (10  J.  SCOTT.    N.  S.)       681 


(cnns  of  the  ooatraet  then  hefope  their  lordships  which  ezeluded  the 
appKcatioD  and  aathority  of  that  case.  ^'  I  think/'  he  saya,  **  that  the 
coatract  was  entire,  was  for  the  whole  journey  from  Bath  to  Torquay, 
tad  was  made  with  the  Great  Western  Railway  Company  alone ;  that 
the  goods  were  carried  on  the  defendants'  railway  under  the  contract ; 
tad  that  the  defendants  are  eensequently  either  not  liable  at  all,  as  no 
agreement  was  entered  into  with  them,  or  that,  if  die  contract  in  any 
▼8j  attaches  to  them,  the  exception  as  to  loss  by  fire  accompanies  it, 
and  exonerates  them  from  liability."  Lush  referred  to  Mytton  v.  The  ^ 
Midland  Railway  Company,  4  Hurlst.  k  N.  615. fj  In  none  of  the 
eases  has  the  illegality  of  the  contract  *been  set  up.  [Lush, —  r^c^^oo 
It  was  in  Wilhy  v.  The  West  Cornwall  Railway  Company,  2  Hurlst.  L  ^^^ 
k  N.  703  ;t  but  the  Court  held  that  it  was  not  ultra  lures  for  the  Com? 
pauy  to  carry  beyond  their  own  lioe  by  sea  or  by  coach  or  by  any  other 
line.]  The  question  is,  whether  it  is  competent  to  the  Company  so  to 
contract  to  carry.  A  Company  which  is  established  for  one  particular 
purpose  has  no  right  to  apply  the  funds  of  its  proprietors  and  subscri- 
bers  to  another  and  a  totally  diiferent  purpose.  [Erlb,  C.  J. — Corpo^ 
rations  have  at  law  capacity  to  make  all  contracts  not  expressly  or 
impliedly  prohibited ;  and  therefore  contracts  frastrating  or  necessarily 
incDDsistent  with  the  object  for  which  a  Company  is  incorporated  by  an 
Act,  is  impliedly  prohibited  by  it:  so  held  in  The  Mayor,  &Ci,  of 
Norwich  v.  The  Norfolk  Railway  Company,  4  Ellis  k  B.  397  (£.  C.  L. 
R.  Yol.  82).  WiLLSS,  J. — And  also  by  the  House  of  Lords.(a)  Wiii- 
LiAHS,  J. — The  whole  object  of  the  Act  of  incorporation  of  this  Com- 
paDy(i)  was,  to  connect  England  and  Wales  with  the  Irish  coast.]  In 
Colman  v.  The  Eastern  Counties  Railway  Company,  10  Beavan  1,  the 
directors  of  a  railway  Company,  for  ihe  purpose  of  increasing  the  traffic, 
proposed  to  guaranty  certain  profits  and  secure  the  capital  of  an 
rotended  steam-packet  Company,  who  were  to  aot  in  connection  with  the 
railway ;  and  it  was  held  that  such  a  transaction  was  not  within  their 
powers ;  and  an  injunction  was  granted  to  prevent  them  from  carrying 
it  into  effect.  So,  in  The  Shrewsbury  and  Birmingham  Railway  Com* 
pany  v.  The  North  Western  Railway  Company,  6  House  of  Lords  Cases 
113,  it  was  held  that  specific  performance  by  a  corporate  body  of  a 
contract  as  to  matters  which  *are  nitra  vires,  wiU  not  be  enforced,  r^^oo 
The  Lord  Chancellor  (Cranworth)  there  si^ys,— p.  135 :  ''  When  ^  ^ 
the  legislature  constitutes  a  oorpjMration,  it  sives  to  that  body  primft 
facie  an  absolute  right  of  contracting.  But  this  primft  facie  right  does 
sot  exist  in  any  case  where  the  contract  is  one  which,  from  the  nature 
and  object  of  incorporation,  the  corporate  body  is  expressly  or  impliedly 
prohibited  from  making:  such  «  contract  is  said  to  be  ultra  vires. ' 
Then,  this  is  a  perfectly  good  plea  in  form.  In  Ransford  v.  Copeland, 
6  Ad.  k  £.  482  (E.  C.  L.  R.  vd.  83),  1  N.  &  P.  671  (E.  C.  L.  B.  vol  ^ 
36),  in  assumpsit  by  the  public  officer  of  a  Company,  described  in  the 
declaration  as  carrying  on  the  business  of  bankers  in  England  aoc<Nrd«» 
ing  to  the  7  G.  4,  c.  46,  the  defendant  pieaded  that  the  Company 
<^*frying  on  business  as  in  the  declaration  mentioned,  eoBsisted  of  more 
than  six  persons,  and  that  they  were  illegally  aasoeiaied  together  and 
carried  on  such  business  for  the  purpose  of  borrowing  and  taking  np  in 

(a)  In  The  Sfanwsbury  and  Blrmingfa«m  RaUwftj  CompMij  v.  The  North  WmUfb  RaUwi^ 
CoaiMay,  S  Hoom  of  Lotdt  Cmm  lit. 
(6)  MUibrd  Hartn  Bxteniion,  li  k  16  Viet  e.  exriL 
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England  money  on  their  bills  and  notes  payable  on  demand  or  at  lesi 
than  six  months  from  the  borrowing,  during  the  continufince  oF  the 

?rivileges  granted  to  the  Bank  of  England  by  the  3  &  4  W.  4,  c.  98. 
'he  plaintiff  replied  that  the  Company  were  not  illegally  associated 
together^  nor  did  they  carry  on  the  said  business  for  the  pnrpose  in  the 
plea  mentioned,  in  manner  and  form,  &c.  Issue  having  been  joined 
thereon,  it  was  held  that  the  statement  in  the  plea,  of  the  Company 
being  illegally  associated,  was  a  substantive  allegation  compounded  of 
law  and  fact,  and  traversable ;  and  therefore  that  the  defendant  was 
bound  to  prove,  not  only  that  the  Company  carried  on  business  for  the 
purpose  of  taking  up  money  on  bills  or  notes  payable  at  less  than  six 
months,  during  the  continuance  of  the  Bank  charter,  but  also  the  fact 
which  rendered  such  business  illegal,  viz.,  that  it  was  carried  on  within 
♦fift41  *'*^y"^^®  miles  of  *London.  Lord  Denman,  delivering  the  jndg- 
-I  ment  of  the  Court,  there  says  :'*'  The  plea  does  not  state  certain 
facts,  and  then  go  on  to  allege  whereby  the  association  was  illegal,  or 
any  words  to  that  effect ;  but  contains  a  distinct  and  separate  allegation 
that  the  association  was  illegal  within  the  statute  3  &  4  W.  4,  c.  98.  It 
is  plain,  that,  if  it  were  so  illegal,  that  illegality  must  arise  from  some 
fact,  or  the  absence  of  some  fact,  either  of  which  required  to  be  estab- 
lished by  proof;  and  such  proof  is  necessarily  matter  for  the  consider* 
ation  of  a  jury."  Ilere,  the  plea  alleges  that  the  contracts  in  the 
declaration  mentioned  were  entered  into  contrary  to  and  in  violation  of 
the  purposes  for  which  the  Company  was  incorporated,  and  such  as  the 
Company  could  not  lawfully  enter  into,  and  were  therefore  void :  and 
that  is  admitted  by  the  demurrer  to  be  true. 

Lushy  in  reply. — The  demurrer  only  admits  those  facts  which  are 
well  pleaded.  If  the  defendant  meant  to  rely  on  illegality  of  the  agree- 
ment, he  should  have  set  out  that  which  he  relies  on  as  showing  its  ille* 
gality.  There  is  no  suggestion  of  any  misappropriation  of  the  funds  of 
the  Company.  The  contract  being  in  writing,  its  construction  is  for  the 
Court ;  whereas,  the  plea  seeks  to  refer  it  to  a  jury.  In  Ransford  r. 
Copeland,  the  particular  illegality  relied  on  was  set  out  in  the  plea. 

Erlb,  G.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to  jaJg- 
ment.  The  declaration  sets  out  an  agreement  under  which  the  defendant 
undertook  to  provide  a  steam- vessel  for  the  conveyance  of  passengen, 
&c.,  brought  to  Milford  Haven  by  the  plaintiffs'  railway,  to  and  from 
that  place  and  Dublin  and  Cork  respectively.  The  first  point  which  has 
*68^1  ^^^^  *contended  for  by  Mr.  Honyman^  is,  that  the  contract  as 
^  set  out  is  ultra  vires  and  illegal, — the  Company  being  incor- 
porated for  the  purpose  of  working  a  railway,  and  it  being  self-evident 
that  the  contract  relates  to  something  beyond  that  purpose.  I  differ 
entirely  from  him.  In  all  the  cases  that  I  am  aware  of,  where  the  con- 
tract has  been  held  to  be  illegal,  the  object  to  be  effected  was  something 
wholly  unconnected  with  the  purposes  of  the  incorporation.  One  of  the 
earliest  cases  was  that  of  the  Harwieh  Steam-packet  Company,  Colman 
V.  The  Eastern  Counties  Railway  Company,  10  Beavan  1,  where  it  was 
held,  that,  as  between  the  shareholders  and  the  directors  of  the  Com- 
pany, the  diversion  of  a  portion  of  its  capital  to  the  support  of  a  concern 
foreign  to  the  objects  of  its  incorporation  was  a  breach  of  trust.  Bat 
there  the  Company  were  in  a  given  event  to  purchase  the  steam-vessels. 
An  entirely  different  question,  however,  is  raised  in  a  Court  of  law  when 
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it  is  alleged  that  the  funds  of  the  Company  are  applied  to  a  purpose 
entirely  unconnected  with  the  purpose  of  its  incorporation.  In  the 
present  case,  so  far  as  I  can  see,  this  is  not  a  contract  which  has  for  its 
purpose  something  entirely  ultra  vires.  So  far  from  a  contract  by  this 
Company  to  facilitate  the  forwarding  of  passengers  and  goods  to  Ireland 
being  illegal,  I  rather  gather  that  the  legislature  contemplated  and 
intended  that  a  railway  terminating  at  Milford  Haven  should  forward 
traffic  to  and  from  Ireland,  and  therefore  this  contract  would  be  entirely 
within  the  scope  and  object  of  the  Company's  incorporation  or  exten- 
sion, ^s  far  as  regards  the  declaration,  therefore,  to  my  mind  there  is 
nothing  illegal  disclosed  upon  the  record.  Then  it  is  said  that  the  plea 
discloses  a  good  answer  to  the  action,  because  it  alleges  that  the  con- 
tracts declared  on  in  the  first  and  second  counts  were  entered  into  con* 
trary  to  and  in  ^violation  of  the  purposes  for  which  the  plaintiffs'  r^aQct 
Company  was  incorporated,  and  such  as  the  Company  could  not  ^ 
lawfully  enter  into,  and  whereby  the  same  were  void.  I  take  the  mean* 
ing  of  the  plea  to  be,  that  the  contract  set  out  in  the  declaration,  as  it 
there  appears,  is  ultra  vires.  This  is  evidently  the  question  intended  to 
be  raised.  I  do  not  think  that  mode  of  pleading  is  good.  We  cannot 
assume  that  there  are  undisclosed  portions  of  the  agreement  which  will 
sustain  the  plea.  If  there  are,  it  was  the  duty  of  the  defendant  to 
bring  them  forward.  I  construe  the  plea  as  addressed  to  that  which 
appears  on  the  face  of  the  declaration ;  and,  so  construed,  it  discloses 
no  illegality,  and  is  therefore  bad. 

Williams,  J. — I  am  of  the  same  opinion.  There  is  nothing  on  the 
record  to  show  that  the  contract  declared  on  is  illegal  by  reason  of  its 
being  foreign  to  the  purposes  of  the  incorporation  of  the  Company,  and 
so  impliedly  forbidden.  I  do  not  say  that  the  employment  of  the  funds 
of  the  Company  in  the  way  suggested  by  Mr.  Honyman  would  be  justi- 
fiable because  in  the  result  the  Company  might  be  thereby  benefited. 
That  would  be  too  wide  a  proposition.  But  I  consider  the  contract 
here  stated,  and  that  which  was  to  be  done  under  it,  to  be  directly  con- 
nected with  the  working  of  the  railway  and  the  objects  of  its  extension, 
and  therefore  not  ultra  vires.  Then  it  is  said  that  the  plea  amounts  to 
an  assertion  that  there  are  other  parts  of  the  contract  not  set  out  in  the 
declaration  which  would  show  it  to  be  ultra  vires.  If  the  plea  had  so 
alleged,  the  question  would  have  arisen  whether  it  was  not  bad  on 
general  demurrer,  or  whether  the  plaintiffs  might  not  have  gone  to  a 
Judge  at  Chambers  to  amend  the  plea,  on  the  ground  that  it  was  calcu- 
lated to  embarrass  them.  I  think,  therefore,  we  must  *take  the  r^/^oir 
plea  to  mean  nothing  so  vague  and  untechnical,  but  merely  to  ^ 
allege  that  the  contract  as  already  disclosed  by  the  declaration  is  illegal 
and  void.  For  the  reasons  given  by  my  Lord,  I  think  it  is  not  so,  and 
therefore  that  the  plaintiffs  are  entitled  to  judgment. 

WiLLES,  J. — I  am  of  the  same  opinion.  All  that  the  contract,  as  it 
appears  on  the  face  of  the  declaration,  amounts  to  is  this, — that  the  rail- 
way Company  have  bargained  with  the  defendant  to  provide  a  means 
by  which  the  passengers  and  goods  carried  by  their  line  may  be  safely 
and  speedily  conveyed  to  and  from  Ireland.  It  is  a  mere  arrangement 
as  to  the  times  at  which  the  steam- vessel  employed  for  the  service  shall 
start  and  arrive,  and  a  stipulation  that  it  shall  be  proper  for  the  purpose. 
I  cannot  distinguish  that  in  principle  from  the  ordinary  case  of  a  raH. 
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iray  Company  providing  warehouses  for  the  Stowage  of  goods  intmsted 
to  them.  It  IS  one  of  the  incidents  t6  the  due  employment  of  the  rail- 
way.  I  see  nothing  at  all  invalid  in  the  contract.  As  to  the  plea, 
another  question  arises,  on  which  it  is  necessary  to  give  an  opinion,  viz., 
whether  it  is  to  be  taken  to  allege  that  there  is  some  fact  not  appearing 
upon  the  record  by  reason  of  which  the  contract  declared  on  is  invalid, 
and  whether  that  constitutes  a  good  plea  on  general  demurrer;  or 
whether  we  must  not  take  the  plea  as  alleging  that  the  contract  as 
declared  on  is  illegal.  For  the  reasons  stated  by  my  Brother  Williams, 
I  think  we  must  take  the  plea  as  applying  solely  to  that  which  already 
appears  upon  the  record.  If  it  means  anything  else,  as  at  present 
advised,  I  should  hold  it  to  be  a  bad  plea.  It  does  not  present  matter 
to  enable  the  Court  to  see  whether  or  not  there  is  such  illegality  as  to 
4kooD-i  afford  an  answer  in  point  of  law  to  the  declaration.  It  is  ^enough, 
-^  however,  to  say  that  the  plea  is  bad,  there  being  nothing  to  show 
that  the  contract  declared  on  is  invalid. 
Btles,  J.,  concurred.  Judgment  for  the  plaintiflb. 


The  Hon.  MARY  SIDNEY  DOUGLAS,  Appellant ;  The  Right  Hon. 
LIONEL  WILLIAM  JOHN,  EARL  OF  DYSART,  Respondent 
June  20. 

A  custom  that  tbo  lord  of  a  manor,  in  assessing  the  fine  upon  admi fiance  of  one  not  beia;  a 
copyhold  tenant  on  the  Conrt  rolls  (except  a  customary  heir  claiming  admittance  as  sneb),  is 
tiot  restricted  in  amount  to  any  number  of  years'  ralue  of  the  tenezaeBt  to  which  such  adnlt- 
tance  is  made^  is  unreasonable  and  bad. 

The  following  case  wad  stated  for  the  opinion  of  thxa  Court  under  the 
provisions  of  the  Copyhold  Act,  1852, 16  &  16  Vict.  c.  51,  s.  8: — 

The  respondent  is  the  lord  of  the  manor  of  Petersham,  in  the  county 
of  Surrey.     The  appellant  is  a  copyhold  tenant  of  the  said  manor. 

In  the  course  of  proceeditigs  taken  under  the  said  Act  for  the  en* 
franchisement  of  certain  copyhold  tenetnents  of  the  appellant,  held  by 
her  within  the  said  manor,  the  following  question  arose,  and  was  referred 
to  Mr.  Nathan  Wetherell,  the  assistant  commissioner,  according  to  the 
provisions  of  the  aforesaid  section,  viz.,  **  What  are  the  fines  payable  to 
the  lord  of  the  said  manor  on  the  admission  to  tenetaents  held  by  copy 
of  Court  roll  of  the  said  manor?" 

The  assistant  commissioner  decided  that  the  fines  payable  on  admis* 
sion  to  tenements  held  of  the  manor  of  Petersham  by  copy  of  Court  roH 
are  as  follows,  that  is  to  say, — 

♦6891  "^*  That,  on  the  admission  of  the  customary  heir  of  *any 
-^  tenant  of  the  manor,  provided  such  heir  claims  admission  as  heir, 
but  not  otherwise,  a  fine  is  payable  to  the  lord  not  exceeding  in  atsouat 
two  years'  quit-rents  payable  to  the  lord  in  respect  of  the  tenement  to 
which  such  admission  is  made : 

*'  2.  That,  on  the  admission  of  any  person  then  being  a  copyholJl 
tenant  on  the  rolls  to  any  other  tenement  held  of  the  manor,  a  fine  it 
payable  to  the  lord  not  exceeding  in  amount  two  years'  quit-rents  pa]f* 
able  to  the  lord  iu  respect  of  the  tenement  to  which  such  admis^on  i^ 
made: 
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^'8.  And  that,  upon  the  admission  of  everj  other  person  not  being 
i  copyhold  tenant  on  the  Goart  rolls  (except  sach  heir  claiming  admis- 
sion as  such  as  aforesaid),  a  fine  arbitrary  is  payable  to  the  lord  in 
respect  of  every  tenement  to  which  such  admission  is  made ;  and  that^ 
in  assessing  such  fine,  the  lord  is  not  restricted  in  amount  to  any 
nnmber  of  years'  value  of  the  tenement  to  which  such  admission  is 
made." 

The  appellant  is  dissatisfied  with  the  decision  of  the  assistant  com- 
missioner on  the  third  point  so  decided  by  him.  This  decision  is  in 
sccordance  with  and  is  grounded  upon  the  custom  of  the  manor :  but 
the  appellant  contends,  that  that  custom,  viz.  that  the  lord,  in  assessing 
the  fine  upon  admission  of  every  other  person  not  being  a  copyhold 
tenant  on  the  Court  rolls  (except  a  customary  heir  claiming  admission 
as  such),  is  not  restricted  in  amount  to  any  number  of  years'  value  of 
the  tenement  to  which  such  admission  is  made,  although  it  must  be  taken 
to  exist  in  point  of  fact,  yet  is  unreasonable,  and  therefore  bad  in  law. 
And  she  further  contends,  that,  if  this  be  so,  the  decision  complained 
of  is  wrong,  and  the  lord  cannot  claim  as  a  right  the  fines  so  decided 
lo  be  payable  to  him,  or  to  assess  such  fines  without  restriction. 

The  question  for  the  opinion  of  the  Court  was, — *Whether  the  r^goA 
ftaid  custom  upon  which  the  decision  of  the  assistant  commissioner  '- 
on  the  third  point  decided  by  him  was  grounded,  is  in  point  of  law  good 
or  bad  ? 

Montague  Smithy  Q.  C.  (with  whom  was  R,  E,  Turner)^  for  the 
appellant. — The  custom  under  which  the  lord  claims  on  the  admittance 
of  a  tenant  a  fine  arbitrary  not  restricted  in  amount  to  any  number  of 
Vcars*  value  of  the  tenement  is  bad.  The  history  of  these  fines  is  given 
by  Lord  Loughborough  in  a  note  to  Grant  r.  Astle,  2  Dougl.  724,  where 
his  lordship,  after  referring  to  1  Roll.  Abr.  507,  Jackman  r.  Hoddesdon, 
Cro.  Eliz.  851,  Hobart  v.  Hammond,  4  Co.  Rep.  27  b,  Willowes's  Case, 
13  Co.  Rep.  1,  Midleton  v,  Jackson,  1  Chan.  Rep.  18,  Popham  v,  Lan- 
caster, 1  Chan.  Rep.  51,  and  Morgan  t;.  Scudamore,  2  Chan.  Rep.  70, 
thus  concludes, — ''  It  seems,  therefore,  to  me  much  better  for  the  interest 
of  copyhold  tenants,  and  for  the  public  advantage,  as  there  is  a  great 
deal  of  that  property  in  the  kingdom,  that  the  fine  to  be  paid  upon  the 
renewal  of  a  eopyhohl  estate  should  be  strictly  kept  to  that  sum  which 
has  subsisted  now  (1781)  above  a  century,  namely,  two  years'  improved 
Value,  without  any  deduction,  except  for  quit-rents,  which  can  hardly  be 
called  a  deduction,  for,  the  lord  must  allow  that  which  he  has  received, 
or  is  to  receive."  From  that  time  downwards,  the  measure  of  reason- 
ableness has  been  two  years'  improved  value.  The  authorities  are  uni- 
form. In  Holder  d.  Sulyard  v.  Preston,  2  Wils.  401,  Wilmot,  C.  J., 
says :  "  Copyholders,  anciently,  were  little  better  than  slaves,  or  the 
cattle  upon  the  land:  their  tenure  originally  (most  probably)  was  in 
villenage;  by  the  help  of  reason,  true  religion,  and  science,  we  by 
degrees  emerged  from  that  state  of  barbarity ;  villenage  *became  r^cpa-i 
copyhold,  but  still  the  tenure  was  at  the  mere  arbitrary  will  of  ^ 
the  lord :  at  length  copyholders  got  more  permanent  estates,  like  free* 
holds:  anciently  their  lord  might  oust  and  turn  them  out  when  he 

))leased :  his  fines  were  arbitrary :  but  since  we  are  become  more  civi- 
ized  and  free,  the  lord  cannot  at  this  dav  set  a  fine  at  more  than  two 
years'  value  upor  an  admittance  on  an  alienation :  admittance  formerly 
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was  of  grace  and  favour ;  now  it  is  of  right :  the  lord  took  his  fine  for 
the  admittance  in  nature  of  a  relief;  it  was  a  boon  for  having  admitted 
the  tenant,  and  the  admittance  is  the  true  parent  of  the  fine,  for  he 
could  have  no  fine  without  admittance:"  Hobart  v,  Hammond,  4  Go. 
Hep.  28  a.  In  Wharton  t;.  King,  3  Anstr.  659,  678,  Macdonald,  C. 
B.,  says :  ''  The  Courts  seem  to  have  considered  it  in  this  way.  An 
estate  of  inheritance  in  a  copyhold  implies  vi  termini  a  right  in  the  heir 
to  come  in,  not  dependent  on  the  will  of  the  lord.  An  arbitrary  claim 
of  unlimited  fines  is  inconsistent  with  this  right.  The  grant  of  soch  an 
estate  must  therefore  have  been  accompanied  with  some  agreement, 
fixing  the  limits  of  this  claim  of  the  lord.  Where  the  fines  have  been 
variable,  and  no  evidence  of  the  actual  agreement  can  be  obtained  from 
the  practice  or  otherwise,  it  becomes  necessary  for  the  law  to  adopt  some 
rules  in  ascertaining  their  mutual  rights.  The  judges  have  therefore 
been  obliged  to  consider  what  would  have  been  a  reasonable  agreement 
for  such  parties  to  make;  and  to  take  that  as  the  criterion  of  the  sup- 
posed actual  agreement,  of  which  all  other  evidence  is  lost.  In  fixing 
what  would  have  been  a  reasonable  agreement,  various  considerations 
occur.  By  granting  an  estate  of  inheritance,  the  lord  must  be  under- 
stood to  have  meant  to  confer  a  benefit.  The  fine  reserved  must  there- 
fore  be  less  than  the  value  of  the  admission ;  otherwise  it  would  be  in 
*69^1  ^^^^  ^  purchase  toties  quoties  *for  the  full  value.  On  the  other 
'^-^  hand,  the  fines  paid  must  be  referred  to  some  right  in  the  lord, 
and  show  that  he  did  not  part  with  the  whole  beneficial  interest.  After 
long  struggles  and  several  fluctuations,  the  Courts  have  at  length  fixed 
upon  two  years'  value  as  being  the  fine  most  nearly  approaching  to  the 
agreement  which  the  parties  probably  made.  That  therefore  is  called  a 
reasonable  fine."  So,  in  Lord  Holies  v.  Hutchinson,  3  Swanst  665, 
two  years'  value  was  held  to  be  the  proper  fine.  Reliance  was  placed, 
before  the  assistant  commissioner,  upon  the  case  of  King  v.  Dillington, 
Freem.  Q.  B.  494,  where  five  years'  value  was  said  to  be  a  reasonable 
fine,  where  nothing  was  payable  except  on  the  first  purchase.  Mr. 
Watkins  refers  to  this  case  in  1  Watk.  Copyh.  4th  edit.  372,  where  be 
says:  ''In  some  manors,  a  person  only  fines  upon  his  fir^t  purchase; 
as,  if  he  purchase  an  acre  of  land,  he  shall  pay  a  fine  on  his  admission 
to  it ;  but,  if  he  purchase  fifty  acres  afterwards,  he  shall  pay  no  further 
fine.  In  such  cases  also  the  lord  is  not  restrained  to  two  or  to  seven 
years'  value.  8o,  in  cases  where  the  lord  is  not  compellable  to  admit, 
out  the  admittance  remains  merely  voluntary,  as,  on  grants  of  escheated 
lands  and  the  like ;  or,  where  they  are  grantable  only  for  life,  without 
a  right  of  renewal^  the  lord  is  under  no  restriction  whatever.  In  these 
cases  he  is  under  no  obligation  to  grant  at  all :  if  he  chooses  to  do  so, 
he  may  fix  his  own  terms ;  if  the  person  wishing  to  become  tenant  does 
not  care  to  accede  to  them,  he  is  not  necessitated  to  do  so :  no  one  is 
injured.  These  cases  are  not  like  those  where  the  person  soliciting  ad- 
mission has  a  legal  right  to  succeed.  Should  the  lord  in  those  instances 
be  left  to  impose  his  own  terms,  the  person  soliciting  might  be  deprived 
of  his  inheritance  or  prevented  from  exerting  that  power  of  alienation 
*6931  ^^'^^  ^^^  '^^  ^^  ^^^  invested  him  with.  Here,  those  ^reasons 
-^  fail.  The  lord  has  a  right  to  make  the  best  bargain  he  can." 
Two  years'  value  has  been  assumed  to  be  the  reasonable  and  proper  fine 
in  every  case  which  has  occurred  since :  see  The  King  v.  Boughey,  1  B. 
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&  C.  565  (E.  C.  L.  R.  vol.  8)  (The  King  v.  Meer,  2  D.  A;  R.  824  (E. 
C.  L.  R.  vol.  26) ) ;  Doe  d.  Twining  v.  Mascott,  12  M.  &  W.  882  ;t 
Wilson  V.  Hoare,  10  Ad.  &  E.  286  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  669. 
These  fines,  like  the  general  liens  of  bankers  and  carriers,  and  mercan- 
tile usage  as  to  the  days  of  grace  on  bills  of  exchange,  and  the  like, 
have  now  become  an  inflexible  rule  of  law.  If  this  custom  were  held 
good,  there  is  nothing  to  prevent  the  lord  from  claiming  as  much  as  ten 
years'  value. 

Sir  F,  Kelly  (with  whom  was  Hannen)^  for  the  respondent.(a) — The 
custom  as  alleged  is  absurd  upon  the  face  of  it.  But,  if  it  means,  that 
with  reference  to  the  other  customs  of  the  manor,  the  lord  is  to  have  an 
uncertain  fine,  to  be  assessed  by  the  Court,  but  not  limited  to  one  or 
two  or  any  number  of  years,  it  is  submitted  it  may  be  a  very  good  cus- 
tom. The  customs  of  this  manor  are  peculiar.  The  fine  uncertain  must 
be  a  reasonable  fine,  but  it  is  not  limited  as  suggested.  The  manor  of 
Ham,  the  Royal  manor  of  Richmond,  and  three  others  in  the  county  of 
Surrey,  and  two  or  three  in  other  parts  of  England,  have  the  same 
custom.  On  the  admission  of  the  customary  heir,  the  lord's  fine  is  npt 
to  exceed  two  years'  quit-rents.  These  are  4d.  per  acre  for  land,  and 
Od.  for  a  messuage.  So,  a  tenant  on  the  roll,  who  claims  admittance  to 
any  other  tenement,  whether  by  purchase  or  descent,  pays  the  same 
^nominal  fine.  Having  once  paid  a  substantial  fine,  he  has  the  r^ackA 
power  of  acquiring  by  purchase  any  other  tenement,  on  payment  '- 
of  a  mere  nominal  fine.  A  stranger  comes  in,  and  gets  an  estate  in 
perpetuity, — why  should  he  not  pay  a  real  fine?  Is  it  reasonable,  that, 
under  these  circumstances,  the  custom  should  be  dealt  with  according 
to  the  ordinary  rule  of  law?  In  Scriven  on  Copyhold,  4th  edit.  819,  it 
is  said:  '^The  rule  by  which  the  lord  is  precluded  from  insisting  on 
more  than  two  years'  value  for  the  fine  of  admission,  would  seem  to  be 
confined  to  those  cases  where  he  is  compellable  to  admit,  and  the  heir 
of  the  copyholder  is  subject  to  a  fine  on  the  devolution  of  the  estate, 
and  not  to  be  applicable  to  voluntary  grants,  nor  to  cases  where  by  the 
custom  remainder-men  must  be  admitted,  or  where  the  purchaser  only, 
and  not  his  heir,  is  subject  to  a  fine,  or  where  the  fine  on  descent 
is  nominal  only;  nor  to  cases  where  a  fine  is  payable  on  the  first 
purchase  only  within  the  manor,  as  in  the  manors  of  Harrow-on-the-Hill, 
Croydon,  Lambeth,  and  Richmond;  nor  to  copyholds  for  lives  where 
there  is  no  right  of  renewal,  nor  even  to  renewable  copyholds  for  lives 
where  the  custom  allows  the  copyholder  to  put  in  more  than  one  life, 
for  there  each  life  is  considered  as  a  separate  admission,  and  it  would  be 
unjust  to  the  lord  if  it  were  otherwise,  and  quite  an  inconsistency,  as  a 
,  copyhold  for  lives  would  in  that  case  be  more  valuable  than  a  copyhold 
of  inheritance,  where  the  heir  or  devisee  is  subject  to  a  fine  on  admis- 
sion." The  rule  is  thus  stated  in  Watkins,  807  (4th  edit.  871):  ''An 
uncertain  fine  is,  where  the  quantum  is  dependent  upon  the  will  of  the 
person  imposing  or  assessing  it.  And  it  belongs  of  common  right  to  the 
lord  or  his  steward  to  assess  it ;  but  there  may  be  a  custom  for  the 
homage  to  do  so.     But,  though  the  fine  be  regarded  as  arbitrary,  it 

(a)  H^  proteated  Bgainat  the  power  of  the  commissioner  to  state  the  case,  and  arged  that  it 
wu  highly  inooDTenient  that  he  should  hare  taken  upon  himself  to  do  so  without  the  assistance 
of  the  parties  interested. 
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*6951  ™^^  nevertheless  be,  in  *moBt  cases  [in  all  cases,  would  perhaps 
^  be  more  accaratel,  a  reasonable  one.  Should  the  lord  be  per- 
mitted to  assess  an  unlimited  fine,  it  would  open  a  door  to  much  oppres- 
sion. He  might  use  such  a  power  for  the  purpose  of  disinheriting  the 
heir.  The  law  therefore  has  in  many  oases  restricted  him  in  his  demands. 
In  some  manors,  if  the  lord  should  be  so  exorbitant  in  his  demand  that 
the  tenant  cannot  accede  to  it,  he  may  have  the  fine  assessed  by  the 
homage :  but,  if  no  such  custom  exists,  the  tenant  may  justify  a  refusal 
to  pay  it  in  many  cases ;  and  the  reasonableness  of  it  shall  be  determined 
on  action  brought.  In  cases  where  the  lord  is  compellable  to  admit,  and 
the  heirs  of  the  person  so  to  be  admitted  would  also  be  subject  to  fines 
on  acceding  to  the  estate,  the  fine  must  not  exceed  two  years'  improved 
value  of  the  lands,  without  deducting  land-tax,  &c.,  except  quit-rents. 
But,  where  a  pureha»er  only  is  fineable,  and  not  a  person  taking  bj 
descent,  the  lord  shall  not  be  restricted  to  two  years,  but  may,  if  no 
custom  be  to  the  contrary,  take  four,  five,  or  even  seven  years'  valoe. 
In  some  manors,  a  person  only  fines  upon  his  first  purchase  [as  is  the 
case  here] ;  as,  if  he  purchase  an  acre  of  land,  he  shall  pay  a  fine  on  hia 
admission  to  it ;  but,  if  he  purchase  fifty  acres  afterwards,  he  shall  pay 
no  further  fine.  In  such  cases  also,  the  lord  is  not  restrained  to  two  or 
to  seven  years'  value."  [Williams,  J. — If  the  question  of  reasonable- 
ness be  for  us, — as  it  would  seem  to  be :  see  Willowes's  Case,  13  Co. 
Rep.  1, — we  will  be  guided  by  the  rule  which  our  predecessors  have 
adopted.]  If  the  lord  confers  an  estate  nnder  such  circumstances  as 
that  he  disentitles  himself  in  a  great  variety  of  cases  to  the  ordinary 
fine,  he  admits  to  a  tenement  of  greater  value,  and  therefore  it  is  hut 
reasonable  that  he  should  have  a  larger  fine. 

*6961  ^Williams,  J, — I  cannot  entertain  any  doubt  in  this  case, 
J  If  we  were  to  answer  the  question  put  to  us  in  the  affirmative, 
we  should  be  saying  that  a  custom  is  good  whereby  the  lord  in  assessing 
a  fine  is  not  restricted  to  any  number  of  years'  value.  That  is  so 
plainly  contrary  to  the  rule  which  has  been  established  so  early  as  the 
time  of  Queen  Elizabeth,  that  the  custom  must  necessarily  be  Dad.  If 
the  question  had  assumed  another  shape,  vis.,  whether  the  custom  may 
be  good,  if  the  amount  be  reasonable  but  fixed  without  reference  to  the 
ordinary  rule  of  two  years'  limitation,  the  point  might  be  arguahle. 
But,  as  it  stands,  we  must  answer  the  question  in  the  negative. 

WiLLES,  J. — I  am  of  the  same  opinion..   Upon  the  materials  presented 
to  OS  on  this  case,  it  is  impossible  to  say  that  this  is  a  good  custom. 

Judgment  for  the  appellant,  with  costs. 
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The  plitintiff  eomplabied  in  his  first  ooant  of  ajQ  obstmctlon  of  the  light  and  air  to  his  ancient 
▼indows ;  in  the  seeond  eonnt,  of  the  raising  and  erecting  of  certain  walls  and  bnlldings  by 
the  Aefendanty  whereby  the  smoke  and  yaponr  from  the  plaintiff's  chimneys  were  prevented 
frem  being  carried  off;  and  in  the  third  oon&t>  that  the  defendant  had  deprired  his  house  of 
the  support  which  he  was  entitled  to. 

The  defendant  pleaded,  by  way  of  eqnitable  defence,  that  the  grierances  in  the  declaration 
mentioned  were  occasioned  by  the  pnlling  down  and  rebuilding  of  the  defendant's  house,  thai 
the  plaintiff  had  notice  of  the  premises,  and  that  the  old  building  was  puUod  down  and  the 
new  one  erected^  and  large  sums  of  money  were  expended  thereon  by  the  defendant^  with  the 
knowledge,  acquiescence,  and  consent  of  the  plaintiff,  and  on  the  faith  that  the  plaintiff  so 
knew  of,  acquiesced  in,  and  consented  to  the  defendant'v  so  pulling  down  and  rebuilding  as  ' 
aforesaid.  [By  arrangement  this  plea  was  not  to  be  relied  on  as  a  good  plea  ot  leare  and 
license  at  common  law.] 

The  plaintiff  repHed  that  the  plaintiff  acquiesoed  and  consented  as  in  the  plea  mentioned,  upon 
the  faith  of  certain  false  representations  theretofore  made  to  him  by  the  defendant  and  her 
agents,  that  the  gricTances  in  the  declaration  contained  would  not  result  from  or  be  produced 
by  the  said  pulling  down  and  rebuilding : — 

Held,  on  demurrer  to  the  plea,  that  it  afforded  a  good  defence  on  equitable  grounds : 

Held  also,  on  demurrer  to  the  replication,  that  it  waa  a  good  equitable  answer  to  the  plea. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  committing  by  the  defendant  of  the  grievances  thereinafter  meni- 
tioned,  the  plaintiff  was  possessed  of  a  certain  dwelling-house,  with  its 
appurtenances,  and  was  entitled  of  right  to  have  the  light  and  air  enter 
therein  through  divers  windows  in  the  said  dwelling-house,  for  the  con- 
venient and  wholesome  use,  occupation,  and  enjoyment  thereof:  yet 
that,  before  this  suit,  the  defendant  prevented  and  obstructed  the  light 
and  air  from  entering  through  the  said  windows  into  the  said  dwelling-  . 
house  as  freely  and  fully  as  it  ought  to  have  done,  by  wrongfully  erect- 
ing certain  walls  and  buildings,  and  keeping  and  continuing  the  same, 
near  to  the  said  windows  of  the  plaintiff,  whereby  the  said  dwelling- 
house  had  been  and  still  was  rendered  dark  and  unwholesome  and  unin- 
habitable, and  of  less  value ;  and  the  plaintiff  had  by  means  of  the 
premises  been  obliged  to  expend  and  had  expended  large  sums  of  money, 
in  enlarging  certain  of  the  said  windows  and  in  opening  other  and  addi- 
tional windows,  so  as  to  obtain  light  and  air  for  the  proper  enjoyment 
of  his  said  dwelling-house  as  aforesaid,  and  in  obtaining  the  advice  of 
surveyors  and  other  competent  persons  in  respect  of  the  premises ;  and 
also  by  *reason  of  the  premises  it  became  and  was  impossible  r«^nc> 
for  the  plaintiff  to  reside  in  his  said  dwelling-house,  and  he  was  ^ 
obliged  to  expend  and  did  expend  large  sums  of  money  in  the  hire  of 
another  dwelling-house,  and  in  removing  thereto ;  and  bad  been  other- 
wise greatly  injured. 

The  second  count  stated,  that,  during  all  the  times  thereinafter  men- 
tioned, the  plaintiff  was  possessed  of  a  certain  dwelling-house,  and  its 
appurtenances,  in  and  upon  which  were  certain  chimneys  and  chimney- 
pots which  the  plaintiff  of  right  had  always  used  and  was  then  of  right 
using,  and  still  of  right  ought  to  Hse,  for  the  convenient  enjoyment  and 
occupation  of  his  said  dwelling-house,  and  for  carrying  off  the  smoko 
and  vapour  therefrom,  without  any  such  interruption  or  disturbance 
from  the  defendant  as  was  thereinafter  mentioned ;  and  the  defendant 
was  during  all  the.  time  aforesaid  possessed  of  a  house  and  premisea 
adjoining  and  contiguous  to  the  said  dwelling-house  of  the  plaintiff; 
and  that  the  defendant,  before  this  suit,  wrongfully  and  unlawfully,  and 
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against  the  will  of  the  plaintiff,  raised  and  erected  certain  walls  and 
buildings  in  and  upon  her  said  house  and  premises,  and  carried  the  same 
high  above  the  level  of  the  said  dwelling-house  of  the  plaintiff,  and 
thereby  wrongfully  and  unlawfully  interrupted  the  plaintiff  in  the  use 
and  enjoyment  of  his  said  right,  and  prevented  the  said  smoke  and 
vapour  from  being  carried  off  from  the  plaintiff's  said  dwelling-house  by 
means  of  the.  said  chimneys  and  chimney-pots,  as  it  otherwise  might 
and  would  have  been ;  and  that,  by  reason  of  the  premises,  it  became 
necessary  for  the  plaintiff  to  expend  and  he  did  expend  large  sums  of  ^ 
money  in  repairing  the  mischief  so  done  to  his  said  dwelling-house; 
and  that,  by  reason  of  the  premises,  the  plaintiff's  said  dwelling-house 
*f)QQl  became  and  was  rendered  unfit  for  habitation  *and  of  less  value, 
-^  ana  «he  plaintiff  sustained  thereby  the  damage  in  the  first  count 
more  particularly  mentioned,  and  was  otherwise  greatly  injured. 

The  third  count  stated,  that,  during  all  the  times  thereinafter  men- 
tioned, the  plaintiff  was  possessed  of  a  certain  dwelling-house,  and  of 
certain  walls  and  buildings  and  certain  chimneys  thereon,  which  adjoined 
and  were  contiguous  to  certain  walls,  stables,  and  buildings  of  the  de- 
fendant ;  and  the  plaintiff,  during  all  such  times,  of  right  had  enjoyed 
and  still  of  right  ought  to  enjoy  the  use  and  support  of  the  defendant's 
said  walls,  stables,  and  buildings,  for  the  maintenance,  protection,  and 
preservation  of  his  said  dwelling-house,  and  of  his  said  walls  and  build- 
ings, and  of  the  said  chimneys ;  and  the  plaintiff,  during  all  the  time 
aforesaid,  was  entitled  to  have  the  said  walls,  stables,  and  buildings  of 
the  defendant  maintained  and  kept  in  their  said  position,  so  as  to  afford 
to  the  said  dwelling-house,  walls,  buildings,  and  chimneys  of  the  plain- 
tiff such  support,  protection,  and  preservation  as  aforesaid :  that,  before 
this  suit,  the  defendant  wrongfully  and  unlawfully  levelled  and  pulled 
down  and  removed  the  said  walls,  stables,  and  buildings  of  the  defend- 
ant, and  had  since  wholly  refused  to  restore  them  to  their  former  height 
and  position,  whereby  the  said  dwelling-house,  walls,  buildings,  and 
chimneys  of  the  plaintiff  were  deprived  of  the  support  which  they  had 
hitherto  of  right  enjoyed  and  still  ought  to  enjoy ;  and  the  walls,  floora, 
and  ceilings  of  the  said  dwelling-house,  and  the  said  walls  and  build- 
ings, and  the  said  chimneys,  were  thereby  cracked,  shaken,  and  damaged, 
and  rendered  unsafe ;  and  also,  by  reason  of  the  removal  of  the  said 
house,  stables,  and  buildings,  the  rain  penetrated  through  the  walls  of 
the  said  dwelling-house  of  the  plaintiff,  and  destroyed  and  damaged  the 
*7001  P^P^^»  furniture,  and  ^decorations  in  divers  of  the  rooms  thereof; 
^  and  by  reason  of  the  premises  the  said  dwelling-house  of  the 
plaintiff  became  and  was  for  a  long  time  damp  and  uninhabitable,  and 
the  plaintiff  lost  the  use  and  enjoyment  of  the  same,  and  was  obliged 
to  and  did  necessarily  expend  large  sums  of  money,  as  in  the  first  count 
mentioned,  in  providing  another  dwelling-house,  and  also  in  repairing 
and  rendermg  safe  the  said  dwelling-house,  walls,  buildings,  and  chim- 
neys, and  in  replacing  and  restoring  the  paper,  furniture,  and  decora- 
tions in  the  said  rooms  so  damaged  as  aforesaid ;  and  also  by  reason  of 
the  premises  the  said  dwelling-house  had  been  rendered  less  valuable. 

Sixth  plea,  to  the  first  three  counts  of  the  declaration,  ^^  for  a  defence 
on  equitable  grounds,"  that,  before  and  at  the  respective  times  of  the 
committing  of  the  grievances  in  those  counts  mentioned  respectivelyi 
the  defendant  Was  possessed  of  a  certain  messuagCi  with  the  apporte- 
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tmnccs,  and  had  occasion  to  and  did  pnll  down  the  said  messuage  for 
the  purpose  of  erecting,  and  did  erect,  a  certain  other  messuage  in  lieu 
thereof  on  the  site  of  the  said  messuage  so  pulled  down  as  aforesaid, 
with  the  appurtenances,  and  did  expend  large  sums  of  money  in  so 
pulling  down  the  said  messuage  and  erecting  the  said  other  messuage  as 
aforesaid :  that  the  grievances  in  those  counts  mentioned  respectively 
were,  and  were  occasioned  by,  the  pulling  down  of  the  said  messuage 
and  the  erecting  the  said  other  messuage  by  the  defendant  as  aforesaid, 
and  continuing  the  same  so  erected  as  aforesaid,  and  that  the  plaintiff 
during  all  the  times  aforesaid  always  had  notice  of  the  premises  there- 
inbefore in  that  plea  mentioned  respectively :  and  that  she,  the  defend- 
ant, so  pulled  down  the  said  messuage  and  erected  the  said  other  mes- 
suage, and  expended  the  said  sums  of  money  in  so  pulling  down  the 
said  messuage  and  erecting  the  *said  other  messuage  as  aforesaid,  r,^iTA-| 
respectively,  with  the  knowledge,  acquiescence,  and  consent  (a)  ^ 
of  the  plaintiff  in  that  behalf,  and  on  the  faith  that  the  plaintiff  so  knew 
of,  acquiesced  in,  and  consented  to  the  defendant's  so  pulling  down  the 
said  messuage,  and  erecting  the  said  other  messuage,  and  expending  the 
said  sums  of  money  in  that  behalf  as  aforesaid,  respectively. 

Second  replication  to  the  sixth  plea, — ^'  upon  equitable  grounds, "~> 
that  the  plaintiff  acquiesced  and  consented  as  in  the  said  sixth  plea 
mentioned,  upon  the  faith  of  certain  false  representations  theretofore 
made  to  him  by  the  defendant  and  her  agents,  that  is  to  say,  representa- 
tions that  the  grievances  in  the  first  three  counts  of  the  declaration 
respectively  contained  would  not,  nor  would  any  or  either  of  them,  result 
from  or  be  produced  by  the  pulling  down  of  the  said  messuage,  and  the 
erecting  of  the  said  other  messuage,  and  the  expending  of  the  said  sums 
of  money  in  the  said  sixth  plea  mentioned. 

The  plaintiff  also  demurred  to  the  sixth  plea,  the  grounds  stated  in 
the  margin  being,  "  that  the  said  sixth  plea  does  not  disclose  such  a 
state  of  facts  as  would  entitle  the  defendant  in  the  Court  of  Chancery 
to  a  perpetual  injunction  to  restrain  an  action  in  respect  of  the  griev- 
ances complained  of  in  the  first  three  counts  of  the  declaration  respec- 
tively ;  that  the  sixth  plea  does  not  allege  that  any  perceptible  injury 
to  the  plaintiff's  rights  had  arisen,  or  was  likely  to  arise,  at  the  time  of 
the  alleged  acquiescence  and  consent  of  the  plaintiff;  and  that  the  said 
sixth  plea  does  not  show  that  the  plaintiff  had  notice  at  the  time  of  the 
alleged  acquiescence  that  the  grievances  in  the  *first  three  counts  r«7QQ 
mentioned,  or  any  of  them,  had  arisen,  or  were  likely  to  arise."  ^ 
Joinder. 

The  defendant  demurred  to  the  replication  to  the  sixth  plea,  the 
grounds  stated  in  the  margin  being,  "  that  the  replication  does  not  state 
that  the  representations  therein  mentioned  were  false  to  the  knowledge 
of  the  defendant  or  her  agent ;  and  that  the  representations  mentioned 
in  the  replication  are  merely  representations  as  to  matters  of  opinion, 
and  that  the  fact  of  such  representations  proving  to  be  incorrect  in  the 
result  does  not  disentitle  the  defendant  to  the  relief  claimed  by  the  sixth 
plea."     Joinder. 

Murphy  (with  whom  were  Lmh^  Q.  C,  and  JS.  E.  Turner) j  for  the 

(a)  Bj  B  Jadg«'f  order,  mtdtf  by  consenti  it  wu  ordered,  that,  on  the  argnment  of  the  de* 
■Mrrei^  the  j^a  thoald  not  be  relied  oa  m  »  good  plea  of  leare  and  license  at  common  law. 
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plBtntiff.(a) — The  first  coant  charges  the  defendant  with  obstructing  tl^e 
*70^1  ^'^     ^^  ^^^  plaintiflf's  ^ancient  windows,  the  second  with  raisini^ 

-I  and  erecting  certain  walls  and  baildinga  and  thereby  cansing  kk 
chimneys  to  smoke,  and  the  third  with  depriving  the  plaintiff's  house 
of  the  support  he  was  entitled  to.  To  those  counts  the  defendant  pleads 
that  the  grievances  complained  of  were  occasioned  by  the  pulling  dovB 
and  rebuilding  of  her  premises,  and  that  she  so  pulled  down  and  rebuilt 
her  premises,  and  expended  large  sums  of  money  in  so  doing,  with  the 
knowledge,  acquiescence,  and  consent  of  the  plaintiff,  and  on  the  faith 
that  the  plaintiff  so  knew,  acquiesced  in,  and  consented  to  the  def»(l* 
ant's  so  pulling  down  and  rebuilding  her  premises,  and  expending  the 
said  money  in  that  behalf  as  aforesaid.  The  equitable  doctrine  of  ae- 
quiesoence  has  been  considered  in  a  variety  of  cases :  it  underwent  muck 
discussion  in  the  recent  case  of  Bankhart  v.  Houghton,  27  Beavan  425, 
28  Law  J.,  Chan.  473.  [Willes,  J. — There  are  two  classes  of  cases, 
—one,  where  a  man  consents  to  work  being  done  and  money  expended 
upon  it, — the  other,  where  a  man  by  his  conduct  has  induced  another  to 
incur  expense  on  his  own  land.]  This  plea  is  excluded  from  the  first 
class,  and  it  states  no  facts  to  bring  the  case  within  the  second.  Some- 
thing more  than  passive  acquiescence  is  required  :  there  must  be  some- 
thing like  bad  faith, — Dann  t;.  Spurrier,  7  Yes.  231, — or  active 
encouragement  held  out,-*-WiIliams  v.  The  Earl  of  Jersey,  Cr.  &  Ph. 
91.  The  whole  doctrine  is  contained  in  a  note  of  two  cases  in  2  Eq. 
Ca.  Abr.  p.  522,  pL  3.  '*  A.  diverted  a  watercourse,  which  put  B.  to 
great  expense  in  laying  of  sooths,  &c.,  and  the  diversion  being  a  sui- 
eanoe  to  B.,  he  brought  his  action:  but  an  injunction  was  decreed 
*7041  ""^P^^  ^  ^'^'  exhibited  for  that  purpose,  it  being  proved  that  B. 

-'did  see  the  work  when  it  was  carrying  on,  and  connived  at  it, 
without  showing  the  leaat  discouragement,  but  rather  the  contrary. 
Short  t;.  Taylor,  in  Lord  Somers's  time,  was  cited ;  which  was.  Short 
built  a  fine  house ;  Taylor  began  to  build  another,  but  laid  part  of  his 
foundation  upon  Short's  land.  Short,  seeing  this,  did  not  forbid  hiui, 
but,  on  the  contrary,  very  much  encouraged  it ;  and,  when  the  house 
was  built,  he  brought  an  action ;  and  Lord  Somers  granted  an  iDjun^ 
tion,  and  said  it  was  but  just  and  reasonable ;  for,  being  a  nuisance, 
every  continuance  is  a  fresh  nuisance,  and  so  he  would  be  perpetually 
liable  to  actions,  which  would  be  hard,  when  he  was  encouraged  by  the 
party  himself:  Anon.  M.  8  Ann.     [Willes,  J.,  referred  to  Winter  9. 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  as  follows : — 

At  to  the  demurrer  to  the  eixth  plea, — "  1.  That  Courts  of  equity  will  not  restrain  the  atsertioi 
of  legal  rights,  on  the  groand  of  passive  aeqniescenee,  ia  the  absence  of  fraud : 

'*  2.  That  acquiescence  most  bo  with  a  full  knowledge  of  the  nature  and  character  of  the  aetf 
acquiesced  in ;  and  that  a  party  is  not  debarred  from  objecting  as  soon  as  consequences  maniftrt 
themselves  which  were  not  previously  foreseen,  even  although  they  were  a  probable  result  of  tks 
acts  acquiesced  in : 

**  3.  That  the  plea  does  not  show  that  t^e  grievances  com  plained  of  were,  or  were  thengbt 
by  the  plaintiff,  likely  to  result  from  the  pulling  down  and  erecting  of  the  defendant's  saii 
house,  or  that  they  were  perceptible  at  the  time  of  the  plaintiff's  alleged  acquiescence : 

"4.  That  the  plea  does  not  allege  that  the  plaintiff  acquiesced  in  the  committing  of  ths 
various  grievances  in  the  three  counts  mentioned." 

At  to  tlu  demurrer  to  the  replicattonf — '^1.  That  acquieseenee  is  sot  binding  in  equity,  if  Bide 
either  in  ignorance  or  mistake  of  facts ;  much  less  if  based  upon  the  faith  of  representatioai 
which  turn  out  to  bo  false ; 

«2.  That  acquiescence  given  under  an  erroneous  opinioii|  and  in  ignorance  of  the  probaUs 
eonsoquence  of  the  act  acquiesced  in,  is  not  binding." 
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Brockwell,  8  East  808,  where  it  was  held  that  a  parol  license  to  put  a- 
skylight  over  the  defendant's  area  (which  impeded  the  light  and  air  from 
coming  to  the  plaintiff's  dwelling-house  through  a  window),  cannot  be 
recalled  at  pleasure,  after  it  has  been  execute<l  at  the  defendant's  ex- 
pense,— at  least,  not  without  tendering  the  expenses  he  had  been  put  to; 
and  therefore  that  no  action  lay  as  for  a  private  nuisance  in  stopping 
the  light  and  air,  &c.,  and  communicating  a  stench  from  the  defendant's 
premises  to  the  plaintiff's  house  by  means  of  such  skylight.  Kingdon. — 
That  is  qualified  by  the  subsequent  case  of  Wood  v.  Leadbitter,  13  M. 
k  W.  838.t  WiLLES,  J. — Not  at  all :  it  was  an  act  done  upon  the  land 
of  another  person,  and  of  a  permanent  character.]  The  Court  of 
Chancery  will  not  grant  an  injunction  to  restrain  the  erection  of  works, 
upon  a  mere  suggestion  that  they  are  likely  to  be  injurious  to  the  right 
of  another:  Haines  v.  Taylor,  2  Phill.  209:  the  mere  prospect  of  injury 
gires  no  right  to  such  relief:  The  Attorney-General  v.  The  Council  of 
the  Borough  of  Birmingham,  4  K.  &  J.  528.  *At  all  events,  p^'ta- 
the  replication,  which  alleges  that  the  acquiescence  and  consent  *-  ^ 
of  the  plaintiff  were  given  upon  a  representation  on  the  part  of  the  de- 
fendant which  was  false,  affords  a  good  answer.  The  authorities  show 
that  acquiescence  given  under  a  mistake,  is  not  binding. 

Kingdon^  for  the  defendant.(a) — Acquiescence  in  equity  need  not  be 
80  strong  as  is  required  to  support  a  plea  of  leave  and  license  at  com- 
mon law.  In  equity,  the  mere  standing  by  and  seeing  a  party  expending 
money  upon  works,  and  saying  nothing,  has  been  held  to  be  such 
acquiescence  as  to  preclude  the  person  so  ""standing  by  from  rmnno 
afterwards  objecting.  [WiLLES,  J. — He  knowing  that  the  works  *• 
were  done  under  an  erroneous  impression  on  the  part  of  the  person 
doing  them  that  he  had  a  right  to  do  as  he  did.]  Probably  the  amount 
of  acquiescence  which  appeared  in  Williams  t;.  The  Earl  of  Jersey,  Cr. 
k  Ph.  91,  would  not  have  been  sufficient  to  induce  a  jury  to  find  leave 
and  license.  In  Liggins  t;.  Inge,  7  Bingh.  682  (E.  C.  L.  R.  vol.  20),  5 
M.  &  P.  712,  where  the  plaintiff's  father  by  oral  license  permitted  the 
defendants  to  lower  the  bank  of  a  river,  and  make  a  weir  above  the 
plaintiff's  mill,  whereby  less  water  than  before  flowed  to  the  plaintiff's 
mill, — it  was  held  that  the  plaintiff  could  not  sue  the  defendants  for 
continuing  the  weir.  In  giving  the  judgment  of  the  Court,  Tindal,  C. 
J.,  says :  *^  This  is  not  a  license  to  do  acts  which  consist  in  repetition, 
as,  to  walk  in  a  park,  to  use  a  carriage-way,  to  fish  in  the  waters  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : — 
A§  to  Ike  demurrer  to  the  eirth  piea,-^"  That  the  facts  stated  in  the  sixth  plea  would  entitle 
the  defendant  to  a  perpetual  lojanction  in  Chancery  against  this  action ;  that  the  plea  does  not 
vhow  knowledge  and  acqnieseence  by  the  plaintiff  daring  the  whole  time  the  grieTances  were 
being  committed ;  and  that,  if  no  perceptible  injury  to  the  plaintiff  had  accrued  at  the  time  ef 
the  alleged  knowledge  and  acquiescence,  that  will  be  eyidence  for  the  plaintiff  at  the  trial  to 
negaCiTe  his  knowledge  and  acquiescence,  but  does  not  form  any  objection  to  the  plea." 

A*  to  the  demurrer  to  th4  replication, — **  That  no  fraud  is  imputed  by  the  replication  to  the 
dffendant  or  her  agents,  and  that  the  defendant  is  not  disentitled  to  the  relief  she  claims  by  tha 
sixth  pica,  by  reason  of  having  made  inaccurate  statements  on  a  matter  of  opinion,  without 
fraud,  on  the  correctness  of  which  statements  the  plaintiff  was  as  competent  to  judge  as  the 
defendant ;  that  it  is  not  stated  in  the  replication  that  the  agents  therein  mentioned  were  autho- 
rised by  the  defendant  to  make  such  false  statements ;  that  it  is  consistent  with  the  replication 
that  the  plaintiff  himself  well  knew  that  the  grievances  in  the  declaration  would  result  from 
and  be  produced  by  the  pulling  down  of  the  defendant's  building  and  erecting  the  other  build- 
ing ;  and  that,  if  he  did  know  it,  he  is  not  entitled  to  complain  of  any  statements  made  by  tha 
defendant  and  her  agents." 
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another,  or  the  like ;  which  lioense,  if  oouatermanded;  the  party  is  bat 
io  the  same  sitaation  as  he  was  before  it  was  granted :  hot  thb  is  a 
Ucense  to  construct  a  work,  which  is  attended  with  expense  to  the  party 
using  the  license ;  so  that,  after  the  same  is  coantermanded,  the  party 
to  whom  it  was  granted  may  sustain  a  heavy  loss.  It  is  a  license  to  do 
something,  that,  in  its  own  nature,  seems  intended  to  be  permanent  and 
oontinuing.  And  it  was  the  fault  of  the  party  himself,  if  he  meant  to 
reserve  the  power  of  revoking  such  a  license,  after  it  was  carried  into 
effect,  that  he  did  not  expressly  reserve  that  right  when  he.  granted  the 
license,  or  limit  it  as  to  duration.  Upon  principle,  therefore,  we  think 
the  license  in  the  present  case,  after  it  was  executed,  was  not  coanter- 
mandable  by  the  person  who  gave  it,  and  consequently  that  the  present 
action  cannot  be  maintained.  And,  upon  authority,  this  case  appears 
to  be  already  decided  by  that  of  Winter  v.  Brockwell,  8  East  308,  which 
*7071  ^^^^^  ^^  ^^^  judgment  in  *Webb  t;.  Paternoster,  Palmer  71.   We 

^  see  no  reason  to  doubt  the  authority  of  that  case,  confirmed,  as 
it  since  has  been,  by  the  case  of  Taller  v.  Waters,  7  Taunt.  374,  2 
Marsh.  551,  in  this  Court,  and  recognised  as  law  in  the  judgment  of 
Bayley,  J.,  in  the  case  of  Hewlins  v.  Shippam,  5  B.  &  0.  221  (E.  C.  L 
B.  vol.  11),  in  the  Court  of  B.  R."  Tayler  v.  Waters  is  expressly  over- 
ruled by  the  case  of  Wood  v.  Leadbitter.  Assuming  that  the  Court  of 
Exchequer  were  right  in  the  last-mentioned  case  in  holding  that  a  parol 
license  to  go  upon  the  land  of  another,  though  money  was  paid  for  it, 
was  revocable  at  any  time,  it  was  thought  more  prudent  to  plead  this  as 
an  equitable  plea.  The  order  of  Williams,  J.,  was  merely  that  the 
words  *^  acquiescence  and  consent"  should  not  be  relied  on  as  amounting 
to  leave  and  license  at  common  law :  it  never  was  intended  to  preclode 
the  defendant  from  dealing  with  it  as  an  eqtiitable  defence.  In  The 
Boehdale  Canal  Company  v.  King,  22  Law  J.,  Chan.  604,  the  Master 
of  the  Rolls  (Sir  John  Romilly)  lays  down  the  rule  almost  in  the  same 
terms  in  which  it  is  laid  down  in  Esnkart  v.  Honghton,  27  Beavan  425. 
'*  The  defendants,"  he  says,  '^  contend  that  they  are  entitled  to  continoe 
this  practice,  not  by  reason  of  the  provisions  of  the  Act,  but  because 
the  plaintiffs  have  not  only  acquiesced  in  their  so  doing,  but  have  knov- 
ingly  permitted  the  defendants  to  construct  their  mills  upon  the  prin- 
qiple  of  using  the  water  of  the  canal  for  other  than  condmiaing  purposes, 
and  that,  having  so  done,  they  cannot  complain  of  the  conduct  of  the 
defendants.  The  principle  upon  which  the  defendants  rely  is  laid  down 
in  Dann  v.  Spurrier  and  Powell  v.  Thomas,  6  Hare  300,  and  is,  that,  if 
one  man  stands  by  and  encourages,  though  but  passively,  another  to  lay 
out  money  under  an  erroneous  opinion  of  title^  or  under  the  obvious 
*70H1   expectation  that  no  obstacle  will  afterwards  be  interposed  in  *the 

-1  way  of  his  enjoyment,  the  Court  will  not  permit  any  subsequent 
interference  with  it  by  him  who  formally  permitted  and  encouraged  those 
acts  of  which  he  either  now  complains  or  seeks  to  obtain  the  advantage." 
Lord  Eldon,  in  Williams  v.  The  Earl  of  Jersey,  Cr.  A;  Ph.  97,  referring 
to  the  cases  of  the  Watercourse  and  Short  v.  Taylor,  says :  *'  I  think 
it  is  impossible,  after  those  two  cases,  to  say  that  a  party  may  not  so 
encourage  that  which  he  afterwards  complains  of  as  a  nuisance,  as  not 
only  to  preclude  himself  from  complaining  of  it  in  this  Court,  bnt  to 
give  the  adverse  party  a  right  to  the  interposition  of  this  Court  in  the 
event  of  his  complaining  of  the  nuisance  at  law.^'     The  present  ca$e 
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fteers  cleAr  of  all  the  diffionUies  suggested  in  the  judgment  of  the  Mas*- 
ter  of  the  Rolls  in  Bankart  v.  Houghton,  27  Beavan  425.  The  placing 
of  every  additional  course  of  bricks  upon  the  walls  gfllve  notice  to  the 
plaintilT  of  what  was  being  done.  Then,  as  to  the  replication,  it  would 
be  a  strong  thing  to  bold  that  a  party  is  bound  by  a  mere  representatioc 
of  matter  of  opinion  which  may  turn  out  to  be  incorrect.  [Willbs,  J. 
— Is  not  this  settled  by  the  case  of  Rawlins  v.  Wickham,  a  De  Oex  k 
Jones  804,  where  it  is  laid  down  by  the  Lords  Justices,  that^  where  a 
party  has  been  induced  to  enter  into  a  contract  by  a  material  misrepre*  . 
sentation  of  the  other  party,  he  is  entitled  to  have  the  contract  set 
aside,  and  not  merely  to  have  the  misrepresentation  made  good.]  A 
case  of  contract  is  different.  If  the  plaintiff  meant  to  object,  he  should 
have  given  notice. 

Murphy^  in  reply. — [Erle,  C.  J. — I  believe  we  are  all  agreed  that 
the  replication  is  a  good  equitable  i^eplication.  What  do  you  say  to  th^ 
plea  ?}  To  constitute  this  a  good  equitable  plea,  the  defendant  nnisb 
show  that  all  the  grievances  of  which  the  plaintiff  ^complains  r<7()Qf 
were  visible  and  were  known  to  the  plaintiff  during  the  progress  *• 
of  the  work.  To  entitle  him  to  an  injunction,  his  bill  must  allege 
all  tb«t.  The  mere  prospect  of  injury  is  not  enough :  the  Court  of 
Chancery  will  not  interfere  until  damage  has  actually  been  sustained. 

Erle,  C.  J. — The  plaintiff  by  his  declaration  complains  of  three 
several  grievances, — ^first,  an  obstruction  of  tho  light  and  air  to  hia^ 
ancient  windows, — secondly,  the  raising  and  erecting  of  certain  wallitf- 
and  buildings  by  the  defendant,  whereby  the  smoke  and  vapour  from' 
the  plaintiff's  chimn^s  were  prevented  from  being  carried  off, — thirdly, 
the  depriving  bis  boude  of  the  support  which  he  was  entitled  to.  The 
defendant  pleads,  by  way  of  equitable  defence,  that  the  grievances  inf 
the  declaration  mentioned  were  occasioned  by  the  pulling  down  andf 
rebuilding  of  the  defendant's  house,  that  the  plaintiff  had  notice  of  tho^ 
premises,  and  that  the  old  building  was  pulled  down  and  the  new  one 
erected,  and  large  sums  of  money  were  expended  thereon  by  thd  defend- 
ant, with  the  knowledge,  acquiescence,  and  consent  of  the  plaintiff,  and* 
on  the  faith  that  the  plaintiff  so  knew  of,  acquiesced  in,  and  consented 
to  the  defendant's  so  pulling  down  and  rebuilding  as  aforesaid.  I  am^ 
of  opinion  that  that  is  a  good  equitable  plea.  As  far  as  I  can  gather 
the  principles  from  the  cases  cited  and  m>m  my  limited  experience  in' 
the  administration  of  that  branch  of  the  law,  it  appears  to  me  that  the 
plea  contains  all  the  requisites  which  would  have  entitled  the  defendant 
to  relief  in  equity  if  he  had  gone  there.  It  in  terms  alleges  that  the 
plaintiff  knew  of,  acquiesced  in,  and  consented  to  the  defendant's  pull- 
ing down  the  old  building  and  erecting  the  new  one,  and  the  expenditure 
of  money  by  the  defendant  thereon,  and  that  all  the  grievances  ri^yi  a 
^complained  of  were  occasioned  thereby.  I  think  the  plea  is  to  ^  | 
be  construed  in  the  sense  in  which  Mr.  Murphy  contends  it  should  have 
been  pleaded,  viz.,  that  the  acts  of  the  defendant  in  so  pulling  down 
and  rebuilding  were  known  to  and  consented  to  by  the  plaintiff,  and  that 
the  grievances  complained  of  were  the  natural  consequences  of  those 
acts.  If  the  plaintiff's  house  leaned  upon  the  walls  of  the  defendant's 
boildings,  and  the  latter  were  pulled  down,  he  must  be  taken  to  have 
known  that  the  natural  consequence  would  be  a  sinking  of  his  house. 
So,  if  a  high  wall  were  built  up  opposite  his  windows,  the  plaintiff  must 
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be  taken  to  have  known  that  the  light  and  air  would  be  obstnicted 
thereby.  The  smoke  nuisance  is  somewhat  more  doubtful :  but  I  shoald 
have  thought  every  one  knew  that  the  raising  of  an  adjoining  building 
must  necessarily  prevent  the  smoke  from  freely  passing  from  the  old 
chimneys.  Upon  the  whole,  I  think  the  plea  does  allege  that  the  plain- 
tiff so  conducted  himself  as  to  induce  the  defendant  to  believe  that  he 
had  given  his  consent  to  the  alterations  she  was  making,  and  to  indace 
her  to  lay  out  money  upon  the  faith  of  such  consent.  If  so,  the  plain- 
tiff clearly  has  no  right  afterwards  to  withdraw  his  consent  and  bring 
an  action.  I  think  the  plea  is  a  good  equitable  plea.  I  also  think  the 
replication  is  a  good  equitable  replication  to  the  sixth  plea.  It  alleges 
that  the  plaintiff  acquiesced  and  consented  as  in  the  plea  mentioned, 
upon  the  faith  of  certain  false  representations  theretofore  made  to  bim 
by  the  defendant  and  her  agents,  that  the  grievances  in  the  declaration 
contained  would  not  result  from  or  be  produced  by  the  said  pulling 
down  and  rebuilding.  It  seems  to  me  that  that  does  in  effect  deny  that 
the  plaintiff  gave  his  sanction  to  acts,  the  natural  consequences  of  which 
he  knew  would  be  to  abridge  and  interfere  with  his  rights  and  with  the 
*7111  ^^j^7°^^^^  *^^  ^^^  premises.  If  the  fact  be  as  alleged  in  the 
-'  replication,  the  plaintiff  did  not  by  any  acquiescence  on  his  part 
delude  the  defendant  into  the  belief  that  she  might  with  impunity  do 
as  she  did.  The  replication,  therefore,  takes  away  from  the  defendant 
the  equitable  defence  relied  on.  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  on  the  demurrer  to  the  plea,  and  that  the  plaintiff 
is  entitled  to  judgment  on  the  demurrer  to  the  replication. 

Williams,  J. — I  entirely  agree  with  what  has  fallen  from  my  Lord. 
I  will  only  add  that  I  decline  to  regard  the  plea  in  the  second  aspect  in 
which  it  was  presented  by  Mr.  Kingdon ;  and  that  I  do  not  accede  to 
his  suggestion  that  Winter  v,  Brockwell  and  Liggins  v.  Inge  are  over- 
ruled or  shaken  by  the  judgment  of  Lord  Wensleydale  in  Wood  r. 
Leadbitter. 

WiLLES,  J. — I  also  concur  in  the  judgment  which  has  been  given  by 
the  Lord  Chief  Justice.     However  unlikely  it  may  be  that  the  defend- 
ant will  be  able  to  substantiate  his  plea  at  the  trial,  as  pleaded  it  cer- 
tainly does  set  up  either  that  the  plaintiff  actually  gave  his  consent  to 
the  doing  of  the  acts  complained  of,  or  that  he  so  conducted  himaelf 
that  a  reasonable  man  might  fairly  conclude  that  he  did  give  that  con- 
sent.    Conduct  in  a  Court  of  common  law  often  does  amount  to  an 
estoppel,  and  is  evidence  of  leave  and  license  which  is  incapable  of  being 
controverted.     I  shall  be  surprised  if  it  should  turn  out,  as  a  matter  of 
equity,  that  any  conduct  short  of  that  or  gross  and  intentional  negli- 
gence would  afford  a  foundation  for  a  proceeding  in  Chancery  to  restrain 
a  party  from  suing  for  acts  of  the  description  here  complained  of,  vhere 
the  defendant  is  not  in  a  position  to  set  up  leave  and  license  under  one 
'*'7121  ^^  other  of  the  two  heads  at  common  *law.   I  cannot  help  think- 
^  ing  that  the  substantial  contest  will  arise  upon  the  evidence. 
But  the  defendant  is  confined  to  such  a  defence  under  this  plea,  as  would 
show  him  entitled  to  a  perpetual  unqualified  injunction  in  a  Court  of 
equity.     Then,  the  replication  is  let  in.     The  doctrine  of  the  Court  of 
Chancery,  according  to  Rawlins  t;.  Wickham,  3  De  Gex  k  Jones  394, 
is,  that,  if  a  man  by  misrepresentation  of  a  material  fact  induces  another 
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to  give  a  consent,  he  cannot  insist  upon  it.    I  think  the  replication  is  a 
good  answer  to  the  plea. 

Byles,  J. — I  am  of  the  same  opinion,  though  I  speak  with  great  diffi* 
dence,  so  little  am  I  familiar  with  the  doctrine  of  the  Courts  of  equity. 
We  are  bound  to  consider  this  as  an  equitable  plea.  If  it  be  a  good 
equitable  plea,  then  the  defendant  is  entitled  to  judgment  on  the  first 
demurrer ;  if  not,  then  the  plaintiff  would  be  entitled.  For  the  reasons 
already  given,  I  think  the  plea  sets  up  a  good  equitable  defence.  In 
the  result,  it  is  a  mere  question  of  costs.  The  effect  of  the  replication 
is  that  the  plaintiff  gave  his,  consent  in  reliance  on  the  representations 
of  the  defendant.  The  replication  therefore  shows  a  good  answer  to  the 
plea. 

Judgment  for  the  defendant  on  the  demurrer  to  the  plea. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  replication. 


♦BLADES  V.  HIGGS  and  Another.    June  8.  [*713 

The  owner  of  goode  (or  hia  serTanto  acting  by  his  command)  which  are  wrongfully  in  the  pos- 
acision  of  another,  may  Justify  an  asaaolt  in  order  to  reposflesa  himself  of  them,  no  unneces- 
sary violeoce  being  used. 

To  a  eouot  for  assaulting  the  plaintiff,  the  defendants  pleaded  that  the  plaintiff  had  wrongfully 
in  hii  possession  dead  rabbits  belonging  to  the  Marquia  of  E.,  and  was  about  wrongfully  and 
unlawfully  to  carry  away  and  convert  them  to  his  own  use,  whereupon  the  defendants,  as  the 
terranti  of  the  marquis,  and  by  his  command,  requested  the  plaintiiS'  to  refrain  from  carrying 
away  and  eonrerting  the  rabbits,  which  he  refused  to  do,  whereupon  they,  as  the  servanta 
of  the  marquis,  and  by  his  command,  molliter  manus  imposuerunty  using  no  more  force  than 
wu  necessary  to  take  the  rabbits  from  him : — Held,  a  good  plea. 

Thb  declaration  charged  that  the  defendants  assaulted  and  beat  and 
poshed  about  the  plaintiff,  and  took  from  him  his  goods,  that  is  to  say, 
deid  rabbits. 

The  defendants  pleaded,  amongst  other  pleas, — thirdly,  as  to  the 
assaulting,  beating,  and  pushing  about  the  plaintiff,  that  the  plaintiff,  at 
the  said  time  when,  &c.,  had  wrongfully  in  his  possession  certain  dead 
rabbits  of  and  belonging  to  the  Marquis  of  Exeter ;  that  the  said  rabbits 
were  then  in  the  possession  of  the  plaintiff  without  the  leave  and  license 
and  against  the  will  of  the  said  marquis ;  and  that  the  plaintiff  was 
about  wrongfully  and  unlawfully  to  take  and  carry  away  the  said  rabbits 
and  convert  the  same  to  his  own  use ;  whereupon  the  defendants,  as  the 
Bervants  of  the  marquis,  and  by  his  command,  requested  the  plaintiff  to 
refrain  from  carrying  away  and  converting  the  same  rabbits,  and  to 
quit  possession  thereof  to  the  defendants  as  such  servants,  which  the 
plaintiff  refused  to  do ;  and  that  thereupon  the  defendants,  as  the  ser- 
vants of  the  said  marquis,  and  by  his  command,  gently  laid  their  hands 
upon  the  plaintiff,  and  took  the  said  rabbits  from  him,  using  no  more 
force  than  necessary ;  which  were  the  alleged  trespasses  in  the  declara- 
tion mentioned,  &c.     Demurrer  and  joinder. 

Bea$ley^  in  support  of  the  demurrer. — The  plea  is  clearly  bad.  In 
order  to  sustain  it,  it  must  be  made  out,  that,  wherever  A.'s  goods  are 
wrongfully  in  the  hands  of  B.,  A.  or  his  servants  may  forcibly  take 
them,  without  showing  that  a  felony  has  been  committed,  or  the  way  in 
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*7141  ^^'^^  ^^^  g<KM]s  came  to  B/s  posseraioii,  ^or  that  the  defend- 
^  nnt  WAS)  littenipting  to  retake  them  on  fresh  pBrsait.  To  permit 
thi»,  wotiM  be  manifestly  a^i^Hinst  one  of  the  first  prtnoiples  of  lav.  It 
is  not  altered  that  the  defendant  had  wrongfully  taken  the  mbbits.  He 
tni^rht  have  been  an  innocent  b^iilee^  or  a  purchaser  in  market  overt 
[BylB;^^  J. — Or  an  executor.]  No  precedent  is  to  be  found  for  snch  a 
plea  :  it  does  not  show  that  there  was  any  resistance  to  a  lawfal  demand, 
or  any  necessity  for  an  as!4;iult.  All  the  precedents  are  of  acts  done  Iq 
the  defence  of  the  party's  possession  of  the  goods.(a)  Here,  there  id 
tio  }il)egation  that  tht^  Marqnis  of  Exeter  ever  was  in  possession  of  these 
rabbits.  The  whole  fonndation,  therefore,  of  the  plea  fails.  In  Anthony 
V.  H.iney,  8  Bin^h.  186,  1  M.  &  Scott  300  (E.  C.  L.  R.  vol.  28),  in 
trespitss  for  entering  the  plaintiff's  close,  a  plea  that  certain  goods  of 
the  ilefendantjj  were  there,  and  that  they  entered  to  take  them,  doing 
no  unnecessary  damage,  was  helil  ill.  In  giving  judgment,  Tindnl,  C. 
J.,  there  8«ys:  '*  In  none  of  the  cases  referred  to  has  the  plea  been 
allowrd,  except  where  the  defendant  has  shown  the  circumstances  nmler 
which  his  property  was  placed  on  the  soil  of  another.  Here,  the  de- 
fendant has  confined  himself  to  the  statement  that  they  were  there, 
wiihout  attempting  to  show  how.  To  allow  such  a  statement  to  be  a 
justification  for  entering  the  soil  of  another,  would  be  opening  too  wide 
a  door  to  parties  to  attempt  righting  themselves  without  resorting  to  Uv, 
and  would  necessarily  tend  to  breach  of  the  peace."  A  fortiori  it  most 
be  unlawful  to  commit  an  an^ault  for  the  purpose  of  getting  possess^ioD 
of  a  man's  goods.  Ilex  v.  Milton,  M.  k  M.  107  (E.  C.  L.  R.  vol.  22), 
will  probably  be  cited  for  the  defendants.  The  marginal  note,  which 
seems  opposed  to  the  present  argument,  is  altogether  a  inisrepresenta- 
^p, .  .^  tion  of  the  matter  ^decided.  In  no  case  has  it  been  held  that  a 
^  servant  may  justify  an  assault  in  order  to  retake,  or  even  in  de- 
fence of,  the  goods  of  his  master.  On  the  contrary,  there  is  authority 
for  saying  that  a  man  cannot  justify  a  battery  in  defence  of  the  goods 
or  possession  of  his  master:  Com.  Dig.  Pleader  (3  M.  14),  (3  M.  17), 
citing  Shingleton  v.  Smith,  2  Lutw.  1843.(6)  [Erlb,  0.  J. — By  com- 
mand of  his  master  ?] 

Fields  control. — This  is  a  perfectly  good  plea.  The  facts  alleged  by 
the  plea,  and  admitted  by  the  demurrer,  are  these,— -that  the  rabbits 
belonged  to  the  Man^uis  of  Exeter,  that  he  was  entitled  to  the  possessioB 
of  them  against  all  the  world,  that  they  were  wrongfully  and  against  the 
will  of  the  owner  in  the  plain tilTs  possession,  that  the  plaintiff  was  abeat 
wrongfully  and  unlawfully  to  take  them  away  and  convert  them  to  bis 
own  use,  that  the  defendants,  as  the  servants  of  the  owner,  and  by  bis 

command,  requested  the  plaintiff  to  refrain  from  carrying  them  awajy 

• 

\n)  See  2  Chitty  PI.  345,  ot  seq. 

{h)  "  NotA,  qoe  fuit  dint  en  cet  ease  per  Powel,  J.,  que  na  serrant  poiet  JostiSe  en  ^kftar*  ^ 
fon  master,  ones  il  oe  poit  Jnetifie  nn  battery  en  defence  do  let  biens  de  son  mftstsri  el  ea  Joms 
and  TresUian's  Case,  1  Mod.  Rep.  36,  est  dit  per  Twisden,  J.,  que  an  ne  poH  Jnstifie  le  batMfy 
d'an  aat'  en  defence  do  son  possession,  mais  il  poit  dire  que  il  moUit'  manna  imposail,  «i  pef 
Keeling,  que  le  dot  en  cet  case  doit  dire  que  il  mollit'  manus  imposuit,  qus»  est  esdea,  kt, 
Pur  cenz  matters,  vide  auzi  Owen's  Rep.  93,  94,  Ireland's  Case,  and  150,  Seaman  and  Ctfple* 
dick's  Case,  and  2  Inst.  SIA,  ou  est  dit  que  an  poiet  Jastifle  nn  nssanlt  et  battery  en  defcocs  ra 
pur  le  preserrat'  de  son  possoosion  de  terra  on  bieos,  mes  il  ne  poit  Jnstifte  le  BSjviBf  <■ 
wounding  ou  manaa  de  rie  et  member,  et  issint  (come  le  livre  dit)  Kota  on  dlToisi^  ealer  Is 
defence  de  son  possession  on  de  ses  biens." 
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at^()  that,  upon  his  refasal,  they  g^^tly  laid  their  hands  apon  thd  r;:|ig 
*pUintifr  and  took  the  rabbits  ttom  him,  ttsittg  no  nntveceasary  ^ 
force.  Whatever  deil%t  nay  fbrmerty  kave  been  entertained  on  th^ 
Kabject,  it  is  now  cteariy  settled  that  a  miM  may  lawfully  take  possession 
of  /drfi<i^  to  the  possession  of  which  he  is  by  law  ^tttitlod^  ftnd  from  the 
po5f«es9ion  of  which  he  is  tnlawfully  etdnded:  Newton  v.  Harlandi 
1  M.  &  G.  644  (E.  a  L.  R.  vol.  89)^  1  Scott  N.  R.  474;  Harvey  r. 
Brydges,  14  M.  &  W.  487.t  I^  this  latter  dase,  the  declaration  stated 
that  the  defendants  with  for^  atid  ardia  broke  and  entered  a  certain 
messua^,  &o.,  and  then  expelled  the  plaintiflr  from  th^e  possession  and 
occapation  of  the  same :  the  defendants  pi^nded  that  the  messuage,  &c*) 
wero  the  soil  and  freehold  of  the  defendants,  wherefore  they  committed 
the  said  trespasses  in  the  said  messuage,  &c.,  as  they  lawfully  might  for 
the  Cause  aforesaid :  and  it  was  held  that  iiberum  tenementum  was  a 
good  plea,  and  that  it  Was  not  to  be  inferred  from  the  declaration  thAt 
there  was  any  breach  of  the  peace  or  fok^eible  entry,  the  averment  of  vt 
et  armis  being  a  mere  formal  allegation  that  the  defendants  entered  witlh 
9ome  force  sufficient  to  enable  them  to  get  into  possession.  Parke,  B«, 
there  says :  **  If  it  were  necessary  to  decide  it,  I  should  have  no  diffi^ 
caliy  in  saying,  that,  where  a  breach  of  the  peace  is  committed  by  a 
freeholder,  who,  in  order  to  get  into  possession  of  his  land,  assaults  a 
person  wrongfully  holding  possession  of  it  against  his  will,  although  the 
freeholder  may  be  responsible  to  the  public  in  the  shape  of  an  indict- 
ment for  a  forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot 
see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good  justification  to 
say  that  the  plain tiif  was  in  possession  of  the  land  against  the  will  of  the 
defendant,  who  was  the  owner,  and  that  he  entered  upon  it  accordingly^ 
even  though  in  so  doing  a  breach  of  the  peace  was  committed.'^ 
[BvLEs,  J. — The  common  law  Ogives  a  right  of  entry  to  one  who  r^c^if 
is  wrongfully  dispossessed  of  land.  But  the  doubt  I  entertain  *- 
is,  whether  there  is  such  a  right  of  recapture  of  chattels.]  Both  arA 
put  upon  the  same  footing  in  Lord  Coke's  commentary  on  the  Statute 
of  Gloacester  (6  Ed.  1),  2  Inst.  3 16,-^'^  There  is  also  another  diversity 
between  an  appeal  of  mayhem,  or  an  action  of  trespass  for  wounding,  or 
mannas  of  life  and  member,  and  an  action  of  trespass  of  assault  and 
battery  for  a  man  in  defence  or  for  the  preservation  of  his  possession  of 
lands  or  goods;  for,  in  that  €a%e^  he  may  joMtify  an  aitault  and  battery}  ' 
but  he  cannot  justify  either  mayheming  or  wounding  or  mannas  of  life 
and  member :  and  so  note  a  diversity  between  the  defence  of  his  person 
and  the  defence  of  bis  possession  or  goods."  [Byles,  J. — That  is  where 
a  man  is  trying  to  retain  possession,  and  not  to  take  possession  of  his 
goocL^.]  In  Bex  if.  Milton,  M.  &  M.  107  (E.  C.  L.  B.  vol.  22),  the 
chattel  was  not  in  the  possession  of  the  person  charged  with  the  assaulti 
In  Boll.  Abr.  Treepa^  (D)>  it  is  sliid:  ^^Le  baron  poet  justifie  la  batterie 
d'un  auter  en  defence  d<e  son  feme,  car  et  est  vostre  chattell :  19  II.  6, 
fo.  81  b,  pi.  66»  Le  master  poet  justifie  le  batterie  d*un  auter  en  defence 
de  son  servant,  car  le  servant  est  en  manner  son  chattel :  19  H.  6,  fo« 
81  b,  pi.  66.  Le  servant  poet  justifief  le  batterie  d'un  auter  en  defence 
de  son  master  t  11  H.  6,  fo.  16."  In  Seaman  9.  Cnppledick,  Owen  150» 
**  in  a  trespass  of  assault  and  battetry^  the  defendant  justified  in  defence 
of  his  servant)  vi^.,  that  the  plaintiff  had  assaulted  his  servant,  and 
would  have  beaten  him,  &c. ;  and  the  plaintiff  demurred.    Yelverton. — 
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The  bar  is  good,  for  the  master  may  defend  his  servant,  or  otherwise  he 
may  lose  his  service:  19  H.  6,  fo.  60  a«  Crook,  J. — The  lord  may 
jostifie  in  defence  of  his  villain,  for  he  is  his  inheritance.  Williams, 
*7181  ^^°^^^* — ^^®  master  cannot  justifie,  but  the  servant  may  jastifie 

-I  "^in  defence  of  his  master;  for,  he  owes  duty  to  his  master: 
9  E.  4,  fo.  48.  Yelverton. — The  master  may  maintain  a  plea  personal 
for  his  servant;  (21  H.  7),  and  shall  have  an  action  for  beating  bis  ser- 
vant ;  and  also  a  man  may  justifie  in  defence  of  his  cattle.  Cook. — A 
man  may  use  farce  in  defence  of  his  goods^  if  another  will  take  them : 
and  so,  if  a  man  will  strike  your  cattle,  you  may  justifie  in  defence  of 
them;  and  so  a  man  may  defend  his  son  or  servant;  but  be  cannot 
break  the  peace  for  them:  but,  if  another  does  assault  the  servant,  the 
master  may  defend  him,  and  strike  the  other,  if  he  will  not  let  him 
alone."  In  Hawk.  P.  C.  (edit.  1824,  by  Curwood),  Book.  1,  c.  28 
(Surety  of  the  Peace\  s.  23,  it  is  laid  down  that ''  there  are  some  actual 
assaults  on  the  person  of  another  which  do  not  amount  to  a  forfeitore 
of  such  a  recognisance ;  as,  if  I  beat  one  (without  wounding  him  or 
throwing  at  him  a  dangerous  weapon)  who  wrongfully  endeavours  with 
violence  to  dispossess  me,  of  my  land  or  goods,  or  the  goods  of  another 
delivered  to  me  to  be  kept  for  him,  and  will  not  desist  upon  my  laying 
my  hands  gently  on  him  and  disturbing  him.'*  Again,  c.  64,  s.  1,  it  is 
said :  '^  It  seems  certain,  that,  even  at  this  day,  he  who  is  wrongfully 
dispossessed  of  his  goods,  may  justify  the  retaking  of  them  by  force 
fiom  the  wrongdoer,  if  he  refuse  to  redeliver  them;  for  the  violence 
which  happens  through  the  resistance  of  the  wrongful  possessor,  being 
originally  owing  to  his  own  fault,  gives  him  no  just  cause  of  complaint, 
inasmuch  as  he  might  have  prevented  it  by  doing  as  he  ought."  la 
Wisdom  v.  Hodson,  3  Tyrwh.  811,  there  is  a  plea  very  similar  to  that 
now  before  the  Court,  which  was  held  bad  upon  grounds  which  will 
sustain  this  plea.  The  point  now  urged  was  never  suggested  there. 
If  it  should  turn  out  that  the  rabbits  were  not  the  property  of  the 
*71  Ql  '^'Marquis  of  Exeter,  the  plaintiiF  will  succeed  at  the  trial :  if  they 

^  were,  the  authorities  referred  to  show  that  the  defendants  were 
justified.  Upon  principle,  there  can  be  no  substantial  difference  between 
an  assault  committed  in  defence  of  a  man's  land  or  goods,  and  an  assault 
committed  in  regaining  possession  of  either,  where  no  unnecessary  vio* 
lence  is  used.     [Btlbs,  J. — It  shifts  the  burthen  of  proof.] 

Beasley^  in  reply.— -Wisdom  v.  Hodson  is  an  authority  in  favour  of 
^he  plaintiff.  Lord  Lyndhurst,  in  the  course  of  the  argument,  says, — 
**  If  the  defendant's  act  could  have  been  justified  by  fresh  pursuit,  and 
that  would  be  necessary  to  support  the  defence,  it  has  not  been  stated." 
In  Anthony  v,  Haney,  Bosanquet,  J.,  says :  '^  It  is  put  broadly  and 
nakedly  that  the  defendant  has  a  right  to  enter  the  soil  of  another  to 
take  his  own  property,  without  showing  the  circumstances  under  which 
it  came  there.  The  case  has  been  argued  on  the  ground  of  necessitj: 
but  on  that  ground,  at  least  the  necessity  should  be  shown.  There  are, 
no  doubt,  various  cases  in  which  it  has  been  held  that  the  party  is  eati- 
tied  to  enter,  but  in  all  of  them  the  peculiar  circumstances  have  been 
stated  on  which  the  party  has  rested  his  claim  to  enter.  It  would  be  too 
much  to  infer  that  the  party  may  enter  in  all  cases  where  his  goods  are 
on  the  soil  of  another,  because  he  may  enter  in  some  where  he  shows  suiB- 
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cient  grounds  for  so  doing."  Public  policy  requires  that  this  plea  should 
be  held  to  be  bad.  Our,  adv.  vult, 

Erle,  G.  J.,  now  delivered  the  judgment  of  the  Court: — 

The  declaration  in  this  case  was  for  an  assault  and  battery.  The  sub- 
stance of  the  justification  was,  that,  *the  plaintiff  having  wrong-  p^^^qa 
fully  in  his  possession  rabbits  belonging  to  the  defendants  (we  ^ 
consider  the  servants  here  the  same  as  the  master),  and  being  about  to 
carry  them  away,  the  defendants  requested  him  to  refrain,  and,  on  his 
refusal,  mollitur  mones  imposuerunt,  and  used  no  more  force  than  was 
necessary  to  take  the  rabbits  from  him.  To  this  the  plaintiff  has  de- 
murred, and  thereby  admits  that  he  was  doing  the  wrong,  and  that  the 
defendants  were  maintaining  the  right,  as  alleged:  and  he  contends  that 
the  defendants  are  not  justified  in  using  necessary  force,  on  account  of 
the  danger  to  the  public  peace :  but  he  adduces  no  authority  to  support 
his  contention.  The  defendants  likewise  have  failed  to  adduce  any  case 
where  the  justification  was  supported  without  an  allegation  to  explain 
how  the  plaintiff'  took  the  property  of  the  defendant  and  became  the 
holder  thereof.  But  the  principles  of  law  are  in  our  judgment  decisive 
to  show  that  the  plea  is  good,  although  that  allegation  is  not  made. 

If  the  defendants  had  actual  possession  of  the  chattels,  and  the  plain- 
tiff took  them  from  them  against  their  will,  it  is  not  disputed  that  the 
defendants  might  justify  using  the  force  sufficient  to  defend  their  right 
and  retake  the  chattels :  and  we  think  there  is  no  substantial  distinction 
between  that  case  and  the  present;  for,  if  the  defendants  were  the 
owners  of  the  chattels,  and  entitled  to  the  possession  of  them,  and  the 
plaintiff  wrongfully  detained  them  from  them  after  request,  the  defend- 
ants in  law  would  have  the  possession,  and  the  plaintiff's  wrongful  deten- 
tion against  the  request  of  the  defendants  would  be  the  same  violation 
of  the  right  of  property  as  the  taking  of  the  chattels  out  of  the  actual 
possession  of  the  owner. 

It  has  been  decided  that  the  owner  of  land  entitled  to  the  possession 
may  enter  thereon  and  use  force  ""sufficient  to  remove  a  wrong-  r^nn-t 
doer  therefrom.  In  respect  of  land,  as  well  as  chattels,  the  '- 
wrongdoers  have  argued  that  they  ought  to  be  allowed  to  keep  what  * 
they  are  wrongfully  holding,  and  that  the  owner  cannot  use  force  to 
defend  his  property,  but  must  bring  his  action,  lest  the  peace  should  be 
endangered  if  force  was  justified:  see  Newton  v.  Harland,  1  M.  &  0. 
644,  1  Scott  N.  R.  474.  But,  in  respect  of  land,  that  argument  has 
been  overruled  in  Harvey  v,  Brydges,  14  M.  &  W.  442.t  Parke,  B., 
says :  ^^  Where  a  breach  of  the  peace  is  committed  by  a  freeholder,  who, 
in  order  to  get  possession  of  his  land,  assaults  a  person  wrongfully  hold- 
ing possession  of  it  against  his  will,  although  the  freeholder  may  be 
responsible  to  the  public  in  the  shape  of  an  indictment  for  a  forcible 
entry,  be  is  not  liable  to  the  other  party.  I  cannot  see  how  it  is  possi- 
ble to  doubt  that  it  is  a  perfectly  good  justification  to  say  that  the 
plaintiff  was  in  possession  of  the  land  against  the  will  of  the  defendant, 
who  was  owner,  and  that  he  entered  upon  it  accordingly ;  even  though 
in  so  doing  a  breach  of  the  peace  was  committed." 

In  our  opinion,  all  that  is  so  said  of  the  right  of  property  in  land, 
applies  in  principle  to  a  right  of  property  in  a  chattel,  and  supports  the 
present  justification.  If  the  owner  was  compellable  by  law  to  seek 
redress  by  action  for  a  violation  of  his  right  of  property,  the  remedy 
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would  be  often  worse  than  the  misehief,  and  the  law  woald  aggnraU 
the  injury  insteatl  of  redressing  it. 

For  these  reasons,  our  judgment  is  for  the  defendants. 

Judgment  for  the  defendants. 

It  has  been  held  in  several  cases  in  decided  that  it  was  not  a  sufficient  pki 
this  coantrj,  that  trespass  ^urirec/cftisum  to  an  action  for  assault  and  battery  oi 
/ret/tt  will  not  lie  against  the  real  the  plaintiff  in  his  dwellin<;-honse,  thsft 
owner  of  land  for  a  forcible  entry  and  the  defendant  was  the  owner  of  tke 
dispossession  of  a  tenant  holding  over,  dwelling-house,  and  that  possession  was 
or  other  person  in  unlawful  occupation,  unlawfully  withheld  from  him,  andtbat 
The  plea  of  liberum  tenrmentum  is  an  he  used  no  more  force  than  was  neott- 
absolute  bar  to  the  action.  The  land-  sary  to  overcome  the  plaintiflTe  resist* 
lord,  as  owner,  may  be  liable  for  the  tance.  "  The  law,"  it  was  then  said, 
public  wrong  in  an  indictment  for  for-  *'docs  not  allow  any  one  to  break  the 
cible  entry ;  but  he  is  not  so  as  respects  peace,  and  forcibly  to  redress  his  pri* 
any  supposed  injury  to  the  land,  nor  vate  wfont^s.  He  may  make  use  of 
is  the  possession  which  he  thus  acquires  force  to  defend  his  lawful  possession; 
by  force  therefore,  an  unlawful  one :  but  being  dispossessed,  he  has  no  right 
Hyatt  V.  Wood,  4  Johns.  150  j  Samp-  to  recover  possession  by  force  and  bj  a 
son  V.  Henry,  13  Pick.  36 ;  Ives  v.  breach  of  the  peace.  This  is  no  de- 
lves, 13  Johns.  235 ;  Meade  i>.  Stone,  fence  to  a  personal  action.''  This  was 
7  Metcalf  147  ;  Beecher  v,  Parmalee,  recognised  in  the  same  case,  in  18  Pick. 
9  Vermont  356 ;  Overdeer  v.  Lewis.  1  36.  The  same  distinction  is  taken  in 
W.  &  S.  239;  Kellam  v.  Janson,  17  Hyatt  v.  Wood,  3  Johns.  239 ;  4  Johns. 
Penn.  St.  467 ;  Zell  v.  Ream,  31  Id.  150 ;  and  also  in  Beecher  v.  Parmalee, 
804.  9  Verm.  356 ;  and  see  Ellis  r.  Paige. 
A  distinction,  however,  is  taken  in  1  Pick.  43;  Moore  v.  Boyd,  11  Shep- 
some  of  the  decisions,  according  to  ley  (Maine)  247.  Whether  these  aa- 
which  the  owner  of  land  will  be  liable  thoritiea  express  the  true  technical  ruk 
in  damages  for  an  assault  and  battery  of  law  or  not,  there  can  be  little  doobt 

»  committed  on  the  person  in  wrongful  that  it  would  not  tend  to  the  peace  of 

possession.     In  Fribble   v.    Frame,  8  the   community  if  every  question  of 

Monr.  13,  it  was  held  that  a  plea  of  title  involved  or  justified  an  aspault  and 

liberum  tenementum  simply  to  an  action  battery.     The  risk  of  an  indictment 

of  trespass,  for  that  the  defendant  had  would  not  much  deter  a  landlord,  who 

broken  into  the   plaintifTs   close,  and  had  to  deal  with  a  refracti»rj  tenant; 

also  assaulted  and  beaten  himself,  his  ser-  nor  would  an  occupant  of  land  who  be- 

vants  and  horses,  was  bad,  insismuch  as  it  licved  himself  (however  erronetioslj) 

did  not  deny  the  latter  allegation.     Of  to  be  lawfully  in  possession,  het^itate  to 

^  course,  a  right  of  entry  on  land  could  resist,  with  whatever  violence,  an  at- 

notcarry  with  it  the  privilege  of  beating  tempt  to  turn  him  out  by  force.    It 

any  one  who  might  bo  found   there,  does  not  seem  right  to  tempt  men  into 

whether  necessary  or  not  to  the  recovery  breaches  of  the  public  peace,  by  allow- 

of  possession.     In  Sampson  v.  Henry,  ing  them  to  retain  advantages  which 

11  Pick.  3S7,  it  was  more  definitely  they  have  secured  thereby. 


COMMON  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)      722 


♦WOODWARD  V.  DOWSE,    June  20.  [*722 

A  woman  forfeits  her  doweri  aoder  the  statute  of  Westminster  2,  e.  34,  hj  adultery,  without 
reconciliation,  even  though  she  originally  departed  from  her  husband's  house  in  consequence 
of  his  cruelty. 

Dower  unde  nihil  habet.  Henrietta  Woodward,  widow,  who  was  the 
wife  of  John  Woodward,  deceased,  by  G.  D.  W.,  her  attorney,  demands 
•gainst  Thomas  Dowse  the  third  part  of  ten  acres  of  meadow  land,  ten 
acres  of  pastare,  and  ten  acres  of  other  land,  with  the  appurtenances, 
in  the  parish  of  Leverton,  in  the  county  of  Lincoln,  as  the  <lower  of  the 
said  Henrietta  Woodward,  of  the  endowment  of  John  Woodward,  de- 
ceased, heretofore  her  husband,  whereof  she  hath  nothing,  &c. 

Second  plea, — that  the  said  Henrietta  Woodward,  in  the  lifetime  of 
the  said  John  Woodward,  and  during  her  coverture  with  or  whilst  she 
was  the  wife  of  the  said  John  Woodward,  of  her  own  accord,  and  with- 
out the  license  or  consent  and  against  the  will  of  the  said  John  Wood- 
ward, left  him  the  said  John  Woodward,  and  thereupon  and  continually 
afterwards  for  a  longtime  lived  in  adultery  with  one  John  Cabourn; 
and  that  the  said  John  Woodward  was  not  at  any  time  after  the  said 
Henrietta  Woodward  so  as  aforesaid  left  him,  or  after  she  so  lived  in 
adultery  as  aforesaid,  in  any  manner  reconciled  to  her. 

Second  replication  to  the  second  plea, — that  the  plaintiff  was  forced 
and  obliged  to  and  necessarily  and  lawfully  did  leave  the  said  John 
Woodward  as  in  the  s^id  second  plea  mentioned  by  reason  of  his  cruelty 
to  her  to  such  an  extent  as  to  render  her  cohabitation  with  him  unsafe^ 
tnd  to  entitle  her  to  a  divorce  k  mensa  et  thoro  or  a  judicial  separation  ; 
and  that  she  was  at  all  times  ready  and  willing  to  return  to  cohabitation 
with  him,  but  for  his  said  cruelty  and  bis  ^afterwards  living  in  r*Y93 
adultery  with  a  woman  named  Uibbins.  *- 

Demurrer  and  joinder. 

Haye$^  Serjt.,  in  support  of  the  demurrer.(a) — The  adultery  is  ad- 
mitted on  the  record.  Dower  was  not  forfeited  by  adultery,  at  common 
law.  But,  by  the  statute  of  Westminster  2  (18  Ed.  1),  c.  84,  it  was 
provided,  that,  ^^  if  a  wife  willingly  leave  her  husband,  and  go  away, 
and  continue  with  her  advouterer,  she  shall  be  barred  for  ever  of  action 
to  demand  her  dower  that  she  ought  to  have  of  her  husband's  lands,  if 
she  be  convict  thereupon,  except  that  her  husband  willingly,  and  with* 
out  coertion  of  the  church,  reconcile  her,  and  suffer  her  to  dwell  with 
him ;  in  which  case  she  shall  be  restored  to  her  action."  The  commen- 
tary upon  this  is, — *'  In  this  caso  of  elopement,  and  remaining  with  the 
adulterer,  &c.,  the  wife  could  not  be  barred  of  her  dower  by  the  common 
^law;  no,  though  a  divorce  were  sued  and  had  for  the  said  adultery,  aa 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows: — 

'*  I.  That,  to  a?oid  the  disubiliry  of  s  woman  to  recover  her  dower  after  she  has  oommitte^ 
^oltery,  it  in  necessary  that  she  was  reconciled  to  her  husband  spontaneously  on  his  part,  and 
that  they  had  sinee  lived  together  as  man  and  wife  prior  to  his  death ;  and  that  the  replication 
does  not  allege  that  John  Woodward  was  ever  reconciled  to  the  plaintiff  after  she  had  committed 
the  adultery,  or  that  they  afterwards  lived  together  as  man  and  wife  : 

"  %»  That  the  plaintiflf 's  answer  in  the  replication  does  not  obviate  the  disabilities  arising  from 
fi«r  adultery,  and  that  her  adultery  without  reoonciliation  has  barred  her  of  her  dower  : 

"^'  Thst  the  replication  does  not  aUege  that  the  plaintiflf's  husband  was  ever  reconciled  to 
«•«  after  her  elopement;  and  the  plaintiff's  adultery  has  barred  her  of  her  dower." 
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*7241  *7^^  ™^7  ^^^^  ^^  ^^^  ^^B^  P^^^  ^f  ^h®  Institutes,  §  86.  Si 
^  sponte  reltquerity  et  abteritj  et  moretur  cum  adulteroy  fe.  Albeit 
the  words  of  this  branch  be  in  the  conjunctiye,  yet,  if  the  woman  be 
taken  away  not  sponte  but  against  her  will,  and  after  consent,  and 
remain  with  the  adulterer  without  being  reconciled,  &c.,  she  shall  lose 
her  dower ;  for,  the  cause  of  the  bar  of  her  dower  is,  not  the  manner 
of  the  going  away,  but  the.  remaining  with  the  adulterer  in  avowtry 
without  reconciliation,  that  is  the  bar  of  the  dower."  Lord  Coke  then 
gives  the  case  of  John  de  Camoys,  which  was  as  follows : — "  Sir  William 
Rayncll,  Knight,  and  Margaret  his  wife,  did  demand  the  third  part  of 
the  manor  of  Torpul,  as  the  dower  of  the  said  Margaret  after  the  death 
of  John  de  Camoys,  her  first  husband,  that  manor  being  then  in  the 
seisin  of  the  King :  the  King's  attorney  answered,  that  she  ought  not 
to  be  endowed,  quia  recessit  a  marita  suo  in  vita  sua,  et  vizit  ut  adultera 
cum  praedicto  Guilielmo,  et  non  fuit  viro  suo  reconciliata  ante  mortem 
suam,  et  sic  per  formam  statuti  inde  prius  editi  non  debet  inde  dotari. 
The  demandants  replied,  and  pleaded  a  deed  of  the  said  John  de  Camoys 
under  seal,(a)  in  these  words, — '  Omnibus  Christi  fidelibus  ad  quos  hoc 
prsesens  scriptum  pervenerit,  Johannes  de  Camoys^  filius  et  hseres  domini 
Bandulphi  de  Camoys,  salutem  in  domino.  Noveritis  me  tradidisse  it 
dimisisse  spontanea  mea  voluntate  domino  Ouiliel.  Raynel,  militi, 
Margaretam  de  Camoys,  filiam  et  hseredem  Johannis  de  Gatesden, 
uxorem  meam :  Et  etiam  dedisse,  concessisse,  et  eidem  domino  Guilielmo 
relazasse,  et  quietum  clamasse  omnia  bona  et  catalla  quae  ipsa  Margareta 
habet,  vel  de  csetero  habere  possit,  et  etiam  quicquid  mei  est  de  predict 
Margaretse  bonis  vel  catallis,  cum  suis  pertinen' :  Ita  quod  nee  ego,  nee 
*7251  ^^l^^is  alius  nomine  meo  in  prsedicta  ^Margareta,  bonis  et  catallis 
-I  ipsius  Margaretse,  cum  suis  pertinen',  de  csetero  exigere  seu  veo- 
dicare  poterimus,  nee  debemus  imperpetuum.  Yolo  et  concede,  et  per 
prisons  scriptum  confirmo,  quod  prsedicta  Margareta,  cum  prsedicto 
domino  Guilielmo  sit  et  maneat  ex  voluntate  ipsius  Guilielmi.  In  cujofl 
rei  testimonium  sigillum  meum  apposni,  &c.,  hiis  testibus.'  And  con- 
cluded their  replication  thus, — '  Yirtute  cujus  scripti  dicit  quod  non  vixit 
ut  adultera  cum  prsedicto  Guilielmo,  sed  ut  uxor  ejusdem  Guilielmi.' 
Whereupon  the  King's  attorney  demurred  in  law ;  and  the  record  saitlu 
Et  super  hoc  processum  est  ad  judicium  quod  non  debet  dotari."  Lord 
Coke  further  says :  '^  Albeit  she  doth  not  continually  remain  in  avowtiy 
with  the  adulterer,  yet,  if  she  be  with  him  and  commit  adultery,  it  is  • 
tarrying  within  the  statute."  And  see  Co.  Litt.  32  b,  note  10.  [Wil- 
liams, J. — How  does  the  plaintiff  get  over  the  case  of  Hethrington  v. 
Graham,  6  Bingh.  135,  3  M.  &  P.  399  ?  It  was  there  held  that  adultery 
is  a  bar  to  dower,  although  committed  after  the  husband  and  wife  hsve 
separated  by  mutual  consent.] 

WillSy  contr&.(6) — Hethrington  v.  Graham  is  plainly  distinguishable. 
Adultery  alone  is  not  sufficient  to  bar  dower ;  there  must  be  elopement. 

(a)  Cmlled  in  the  mnrgin  *'  Concefiaio  mlrabilia  et  inaudita." 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  aa  foUows : — 

"  1.  By  the  statute  of  Westminstei  2,  e.  34,  there  niust  be  an  absence  from  the  hoibaadt 

Tolnntarj  on  the  part  of  the  wife,  as  well  as  adulterj,  to  bar  dower : 
**  2.  That  the  replication  shows  that  the  absence  relied  on  in  the  plea  was  in  its  eommenocBaa^ 

and  during  its  continuance,  Justifiable  and  involuntary  on  the  part  of  the  plaintiff;  and  that  tbt 

plaintiff  never  left  her  husband,  within  the  meaning  of  the  statute,  bat  waa  driven  awayi  u4 

kept  from  returning,  by  his  mlsoondact" 
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The  two  "^requisites  must  concur, — adultery  and  voluntary  ab-  rn^noQ 
aence.  In  Hethrington  v.  Graham,  as  in  all  the  other  cases  in  I-  ^ 
which  the  dower  has  been  held  to  be  barred,  there  was  a  voluntary 
absence  from  the  husband.  Here,  the  plea  alleges  that  there  was  no 
elopement,  no  voluntary  absence ;  but  that  the  wife  was  driven  awny  by 
her  husband's  cruelty  and  misconduct,  and  was  always  willing  to  return 
to  co-habitation  with  him  if  she  could  safely  do  so.  The  only  point 
raised  in  Hethrington  v.  Graham  was,  whether  it  was  necessary  that 
there  should  be  a  departure  with  the  adulterer.  [Williams,  J. — The 
Court  there  rely  on  the  doctrine  of  Lord  Coke,  and  say  ^^  there  is  direct 
authority  that  all  the  circumstances  mentioned  in  the  statute  need  not 
concur  in  form,  provided  they  do  so  in  substance.''  Willes,  J. — The 
Statute  of  Rape,  6  R.  2,  c.  6,  may  throw  some  light  upon  the  subject. 
According  to  Lord  Coke  the  absence  is  ^'  sponte"  even  though  the  wife 
be  taken  away  against  her  will,  provided  she  ^*  after  consent,  and  remain 
with  the  adulterer  without  being  reconciled."  In  that  case  she  is  living 
in  adultery  by  her  own  act.]  In  Yiner's  Abridgment,  Dower  (P),  pL 
9, — translated  from  Rol.  Abr.  Dower  (P),  pi.  9, — it  is  said :  "  If  the 
friends  of  the  husband  esloin  (esloigne)  him  from  his  wife,  so  that  the 
wife  does  not  know  what  is  become  of  him,  and  the  friends  of  the  hus« 
band  publish  that  the  husband  is  dead,  and  after  they  procure  the  wife 
to  release  all  marriages  and  interests  which  she  can  have  in  him  as  her 
husband,  and  after  the  wife  by  the  persuasion  of  the  friends  of  the  hus- 
band marries  with  another  that  dies,  and  she  takes  another  husband,  to 
whom  notice  is  given  that  the  first  is  living,  but  no  notice  was  given 
thereof  to  the  wife,  though  the  wife  lives  in  adultery,  and  though  the 
husband  was  not  out  of  the  realm  or  beyond  sea,  so  that  the  wife  ought 
to  take  notice  that  he  was  living,  yet,  '^'inasmuch  as  she  non  r«Y27 
reliquit  virum  sponte,  as  the  statute  says,  but  by  the  persuasion  ^ 
of  the  friends  of  the  husband  that  he  was  dead,  and  it  does  not  appear 
that  she  ever  knew  that  he  was  living,  this  is  not  any  such  elopement 
as  to  bar  her  of  her  dower.  Mich.  12  Jac.  between  Green  and  Harvey. 
Per  Curiam."  And  see  Bro.  Abr.  Dower,  pi.  12,  citing  43  E.  3,  fo.  19. 
See  also  Bright  on  Husband  and  Wife  538—541.  In. Sidney  v.  Sidney, 
3  P.  Wms.  266,  275,  Lord  Chancellor  Talbot  says :  '^  As,  in  the  present 
case,  at  the  hearing  of  the  cause  the  defendant  has  insisted  upon  what 
might  have  been  very  penal  to  the  plaintiff,  his  wife,  viz.  the  forfeiture 
of  her  dower,  the  crime  for  which  she  might  have  incurred  such  a  penalty 
ought  to  be  plainly  laid  to  her  charge,  specified,  and  put  in  issue,  that 
she  may  know  what  to  rest  her  defence  upon  :  whereas,  here,  her  accu- 
sation is  only  general  and  uncertain,  amounting  to  little  else  than  that 
she  has  withdrawn  herself  from  her  husbandj  lived  separately  from  him^ 
and  very  much  misbehaved  herself:  nothing  of  which  implies  that  the 
plaintifi'  has  been  guilty  of  adultery,  much  less  that  she  has  eloped  from 
him  and  gone  away  with  an  adulterer,  which  alone  would  bar  her  of  her 
dower,  supposing  this  were  purely  a  question  of  dower."  Upon  the 
same  principle  it  is  that  a  husband  is  held  liable  for  necessaries  supplied 
to  his  wife  when  compelled  by  his  cruelty  or  misconduct  to  live  apart 
from  him :  see  this  question  elaborately  discussed  in  Manby  t;.  Scott,  1 
Siderfin  109.  Upon  the  whole,  therefore,  it  is  submitted  that  the  repli- 
cation is  a  good  answer  to  the  plea^ 
Hayes,  Serjt.^  in  reply. — The  case  of  Hethrington  v.  Graham  has  not 
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been  successfully  distinguished.  [Byles,  J. — I  think  it  has.  There, 
the  parties  were  separated  by  mutual  consent :  here,  it  is  alleged  that 
i^'rsyo-i  *it  would  be  dangerous  for  the  wife  to  return  to  cohabitation 

-I  with  her  husband.]  The  ground  upon  which  the  decision  pro- 
ceeded appears  from  the  close  of  the  judgment, — ^'The  authorities 
above  referred  to  place  the  forfeiture  of  the  dower  upon  the  fact  of  a 
living  from  the  husband  in  adultery,  and  not  upon  the  circumstances 
attending  the  elopement :  and,  as  we  think  the  good  sense  and  reason 
of  the  case  concur  with  these  authorities,  we  hold  the  proper  construe- 1 
tion  of  the  statute  to  be  what  the  words  still  will  warrant,  that,  if  a 
woman  leaves  her  husband  with  her  own  free  will,  and  afterwards  liv^ 
in  adultery,  the  dower  is  forfeited."  [BTLB8,  J. — There,  the  wife  re- 
mained away,  when  she  had  an  opportunity  of  returning :  here,  it  is 
alleged  that,  by  reason  of  her  husband's  cruelty,  she  could  not  return. 
How  would  it  be  if  the  wife  commit  adultery  in  her  husband's  house?] 
Lord  Coke,  2  Inst.  436,  commenting  upon  these  words,  **'  Nisi  vir  suns 
sponte,  et  absque  coheritone  ecclesise  eam  reoonciliet,  et  secnm  cohabi- 
tare  permittat,"  says:  *'Note,  that  cohabitation  is  not  sufficient  with- 
out reconciliation  made  by  the  husband  sponte,  so  as  cohabitation  only 
in  the  same  house  with  the  husband  availeth  her  not,  i  fortiori  thoogh 
she  remain  with  the  avowtrer  in  any  of  the  lands  or  mannours  of  her 
husband,  yet  she  shall  be  barred  of  her  dower  by  this  branch,  without 
the  husband's  free  reconciliation,  albeit  it  hath  been  otherwise  holden: 
and  the  reason  that  they  yielded,  is,  because  it  is  no  elopement,  whereas 
it  appeareth  before  that  the  words  of  ^  reliquerit  et  abierit'  are  not  of 
the  substance  of  the  bar  of  dower,  but  the  adultery,  and  the  remaining 
with  the  adulterer,  as  is  above  said :  and  albeit  she  and  the  adulterer 
remain  within  any  of  the  lands  or  mannours  of  the  husband,  yet,  the 
words  being,  si  uxor  sponte  reliquerit  et  abierit,  she  hath  left  and  gone 
^^oQ-i  from  her  ^husband  in  that  case,  which  is  a  personal  offence." 

-■  [WiLLES,  J. — Every  fresh  cohabitation  is  a  reconciliation:  BoL 
Abr.  Dower  (P),  pi.  10 ;  Vin.  Abr.  Dower  (P),  pi.  10.  Bylbs,  J.— k 
Fitzherbert's  Natura  Brevium,  p.  149,  it  is  said,  that,  ^^If  the  wife 
elope  from  her  husband,  and  remain  with  the  adulterer,  she  shall  lose 
her  dower ;  but,  if  she  remain  in  adultery  upon  the  husband's  lands  or 
tenements,  she  shall  have  dower,  because  the  same  is  not  an  elope- 
ment."] The  authority  referred  to,  43  G.  3,  fo.  19  (miaprinted  48  E. 
2,  19),  does  not  bear  out  the  passage.  In  Coot  v,  Berty,  12  Mod.  282, 
in  dower,  the  defendant  pleaded  elopement  in  the  wife ;  the  wife  replied 
that  her  husband  had  bargained  and  sold  her  to  the  adulterer ;  and  held 
bad :  and  the  note  goes  on,  ^'  And  license  by  husband  to  wife  to  lie  with 
another  man,  cannot  be  pleaded  in  bar  to  an  action  of  trespass  by  hus- 
band; nor  that  she  was  a  notorious  lewd  woman:  but  these  matters 
may  be  given  in  mitigation  of  damages."  In  Govier  v.  Hancock,  6  T. 
R.  603,  it  was  held  that  a  husband  was  not  bound  to  receive  or  to  sup- 
port his  wife  after  she  had  committed  adultery,  though  he  bad  before 
committed  adultery  himself,  and  turned  her  out  of  doors,  without  any 
imputation  on  her  conduct.  And  the  Court  put  it  on  the  ground  men- 
tioned by  Lord  Coke,  Co.  Litt.  32  a,  that,  ''  if  a  wife  go  away  with  an 
adulterer,  she  loses  her  dower."  The  substance  must  be  looked  at,  not 
the  mere  ^ords  of  the  statute :  if  she  be  not  ravished,  the  eloignment 
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of  the  wife  is  sponte.     The  veplioation  here  tdmiis  the  adultery  and  it$ 
oontinaanoe  without  reconciliation  until  the  husband's  death. 

Williams,  J. — I  am  of  opinion  that  the  replication  in  this  case  is 
bad,  and  that  our  judgment  must  be  for  the  defendant.  Whatever 
might  be  our  notion  as  to  "^the  proper  construction  of  the  statute  ri^noQ 
ia  question,  if  we  had  been  called  upon  to  construe  it  imuie-  ^ 
diately  after  its  passing,  there  can  be  no  doubt  that  it  received  soon 
after  that  period  an  exposition  which  has  been  uniformly  acted  upon  in 
modern  times*  I  refer  to  the  commentary  of  Lord  Coke  in  2  Inst.  435.  ^ 
Lord  Coke  not  only  gives  the  construction  of  the  statute,  but  he  grap* 
pies  with  the  difiSculty  which  the  words  of  it  present.  He  says :  ^'  Albeit 
the  words  of  this  branch  [Si  sponte  reliquerit,  et  abierit,  et  moretur 
earn  adultero,  &c.]  be  in  the  conjunctive,  yet,  if  the  woman  be  taken 
away,  not  sponte,  but  against  her  will,  and  after  consent,  and  remain 
with  the  adulterer  without  being  reconciled,  &c.,  she  shall  lose  her 
dower;  for,  the  cause  of  the  bar  of  her  dower  is  not  the  manner  of  the 
going  away,  but  the  remaining  with  the  adulterer  in  avowtry  without 
reconciliation,  that  is  the  bar  of  the  dower.*'  That  passage  was  cited 
and  received  as  good  law  in  Hethrington  v,  Graham,  6  Bingh.  135  {EL 
C.  L.  R.  vol.  19),  3  M.  &  P.  399,  where  the  Court  gave  a  considered 
judgment.  Although  I  admit  that  Mr.  Wills  has  shown  us  that  the 
facts  of  that  case  were  different  from  those  now  before  us,  yet  the  prin- 
ciple of  the  decision  is  undoubtedly  founded  upon  Lord  Coke*s  exposi- 
tion of  the  meaning  of  the  statute.  If  it  be  true,  as  is  there  laid  down, 
that  it  is  not  the  manner  of  the  going  away,  but  the  remaining  with  the 
adalterer  in  avowtry  without  reconciliation,  that  is  the  bar  of  the  dower, 
the  replication  in  the  present  case  amounts  to  an  admission  that  she  re- 
mained with  the  adulterer  without  reconciliation,  as  alleged  in  the  plea. 
That  part  of  the  statute,  ^'  Moretur  cum  adultero,"  has  also  received  an 
exposition  from  the  same  high  authority.  *^  Albeit,"  says  Lord  Coke,  p. 
436,  ^'she  doth  not  continually  remain  in  avowtry  with  the  adulterer, 
yet  if  she  be  with  him  and  commit  adultery,  it  is  a  tarrying  within  this 
statute.  *Also,  if  she  once  remain  with  the  adulterer  in  avow-  r^Toi 
try,  and  after  he  keepeth  her  against  her  will,  or  if  the  avow-  I- 
terer  turn  her  away,  yet  she  shall  be  said  morari  cum  adultero  within 
this  Act."  Upon  the  facts,  therefore,  which  stand  admitted  upon  the 
pleadings,  it  appears  to  me  that  the  plaintiff  did  commit  adultery,  and 
did  remain  with  the  adulterer  without  reconciliation,  and  therefore  the 
statute  is  a  bar  to  her  claim  to  dower. 

WiLLES,  J. — I  am  of  the  aa(ne  opinion*  The  facts,  as  thev  are  alleged 
or  stand  admitted  on  the  pleadings,  are,  that  the  husband  treated  his 
wife  badly,  and  she  left  him,  and  has  ever  since  lived  in  adultery  with 
another  man.  Where  a  man  so  conducts  himself  towards  his  wile  as  to 
render  it  unsafe  or  unreasonable  that  she  should  be  compelled  to  live 
with  him,  he  sends  her  forth  with  authority  to  pledge  his  credit  for 
necessaries.  But  still  she  is  bound  to  conduct  herself  properly.  I  must 
say  I  do  not  think  it  can  be  said  in  this  case  that  the  plaintiff's  com- 
mitting adultery  was  the  consequence  of  the  husband's  maltreatment  or 
misconduct.  It  was  the  result  of  her  yielding  to  temptation.  Her  right 
to  dower  turns  upon  the  construction  of  the  Statute  of  Westminster  2, 
C'  34.  The  question  is  whether,  within  the  words  and  meaning  of  this 
statute,  the  plaintiff  did  consent  and  remain  with  the  adulterer  without 
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being  reconciled.  If  she  has  done  that,  she  has  forfeited  her  dower.  1 
apprehend  that  the  record  shows  that  she  has  done  so.  She  has  left 
her  husband  without,  as  far  as  appears,  having  been  taken  away  by  a 
third  person ;  but  she  has  remained  away  and  lived  in  adultery.  If  one 
looks  at  the  Statute  of  Rape  (6  R.  2,  c.  6),  and  this  statute  against 
the  carrying  away  a  religious  against  her  will,  it  will  appear  that  the 
*7^^1  ^^^^  sponte  here  is  used  in  contradistinction  to  a  forced  *elope- 
"'-'  ment.  The  best  construction  of  the  statute  seems  to  be  that  the 
leaving  sponte  is  not  of  the  essence  of  the  offence  which  leads  to  the 
forfeiture.  It  is  enough,  if,  having  left  her  husband's  house,  the  woman 
afterwards  commits  adultery.  Nay,  it  has  been  held  that  the  words 
''  sponte  reliquerit,  et  abierit,  et  moretur  cum  adultero,"  are  satisfied 
by  the  mere  act  of  adultery,  without  remaining  any  length  of  time  with 
the  adulterer.  That  is  hardly  consistent  with  the  earlier  construction, 
in  8  E.  2,  fo.  272,  which  appears  to  have  held  the  words  ^'  shall  will- 
ingly leave  her  husband''  to  be  material.  The  case  is  sufficiently  set 
out  in  Rol.  Abr.  Dower  (P),  pi.  11,  and  in  the  corresponding  part  of 
Yincr, — ^^  If  a  woman  elopes  into  another  county,  and  lives  in  adultery 
in  a  manor  that  is  of  the  joint  purchase  of  the  baron  and  feme,  without 
being  reconciled,  yet  this  shall  not  bar  her  of  her  dower,  because  the 
baron  is  to  see  that  none  such  live  within  his  land."  But  that  impres- 
sion  was  afterwards  corrected :  for,  we  find  it  laid  down  by  Lord  Coke, 
2  Inst.  435,  referring  to  the  Year  Book,  48  E.  3,  fo.  19,  that,  "  albeit 
the  words  of  this  branch  lie  in  the  conjunctive,  yet  if  the  woman  bo 
taken  away  not  sponte,  but  against  her  will,  and  after  consent,  and  re- 
main with  the  adulterer  without  being  reconciled,  &c.,  she  shall  lose  her 
dower ;  for  the  cause  of  the  bar  of  her  dower  is,  not  the  manner  of  the 
going  away,  but  the  remaining  away  with  the  adulterer  in*  avowtry  with- 
out reconciliation,  that  is  the  bar  of  the  dower."  Other  passages  in  2 
Inst,  are  to  the  same  efifect.  Commenting  on  the  words  *^  moretur  cam 
adultero,"  Lord  Coke  says,  p.  436, — ''  Albeit  she  doth  not  continually 
remain  in  avowtry  with  the  adulterer,  yet  if  she  be  with  him  and  commit 
adultery,  it  is  a  tarrying  within  the  statute.  Also,  if  she  once  remain 
with  the  adulterer  in  avowtry,  and  after  he  keep  her  against  her  will, 
*7331  ^'*  ^^  ^^^  '''avowterer  turn  her  away,  yet  she  shall  be  said  raorari 
^  cum  adultero  within  this  Act  If  the  wife  doth  elope  from  her 
husband's  house  of  habitation,  and  commit  adultery  in  any  other  the 
lands  or  mannours  of  her  husband,  this  without  the  free  reconciliation 
of  the  husband  is  within  the  purview  of  this  statute."  Now,  see  what 
he  says  upon  the  next  branch  of  the  statute.  Commenting  on  the  wordi 
^'Nisi  vir  sponte,  &c.,"  he  says:  ''Note,  that  cohabitation  is  not  suffi- 
cient without  reconciliation  made  by  the  husband  sponte,  so  as  cohabita- 
tion only  in  the  same  house  with  the  husband  availeth  her  not;  a 
fortiori,  though  she  remain  with  the  avowterer  in  any  of  the  lands  or 
mannours  of  her  husband,  yet  she  shall  be  barred  of  her  dower  by  this 
branch,  without  the  husband's  free  reconciliation,  albeit  it  hath  been 
otherwise  holden :  and  the  reason  that  they  yielded  is,  because  it  is  no 
elopement,  whereas,  it  appeareth  before  that  the  words  of  reliquerit  et 
abierit  are  not  of  the  substance  of  the  bar  of  dower,  but  the  adultery, 
and  the  remaining  with  the  adulterer,  as  is  above  said ;  and  albeit  she 
and  the  adulterer  remain  within  any  of  the  lands  or  mannours  of  the 
husband,  yet  (the  words  being,  si  uxor  sponte  reliquerit  et  abierit)  she 
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hath  left  and  gone  from  her  husband  in  that  case,  which  is  a  personal 
offence."  I  think  it  is  impossibly  more  distinptly  to  la^  down  tjie  law 
to  be,  that,  if  the  wife  leaves  her  hasband's  house,  no  matter  from  what 
eauae,  and  commits  adultery,  the  penalty  impoaed  by  the  statute 
attaches. 

Btles,  J,-— fl  have  nothing  to  add^  except  this,  that  piy  acquiescence 
io  the  judgment  of  the  Court  reposes  on  the  deference  ope  is  always 
bound  to  pay  to  the  opinions  of  that  very  eminent  lawyer  liord  Coke. 
I  agree  with  the  rest  of  the  Court  in  thinking  that  the  ^present  r^'r^ 
case  is  not  to  be  distinguished  fVom  thpse  which  he  puts  in  the  ^ 
passages  referred  tq, 

Kbatino,  J.,  ooncurred*  Judgment  for  the  defendaut.((i) 

(a)  There  was  a  third  repUcatipp  (upon  which  issue  was  taken),  to  the  following  effect  :^ 
"That,  after  the  tuppoied  departarei  the  said  John  Woodward  wiUiqglj,  and  without  the  coer- 
cion of  the  Churohi  reconciled  himself  to  the  plaiqtifff  and  |>erniitted  her  to  re-cobubit  w|ta 
bin." 

The  Statuto  of  Westminster  11. ,  c^  committed    adultery.      Ue    also   laid 

34,  has  either  been  adopted  as  part  of  down,  that  the  words  "  go  away  and 

the  common  law,  or  re-«nacted  in  sub-  continue  with  the  adulterer/'  in  the 

Bt&Qoe  in  most  of  the  United  States.  Act,  were  satisfied  **  by  an  open  state 

See  Koberts's  Digest  Brit.   Stats,  in  of  adultery,  whether  the  woman  resided 

force  in  Pennsylyania,  186 ;  4  Kent's  in  the  same  house  with  her  adulterer, 

Coinm.  53;  1  Greenleaf's  Cruise  156,  or  in  separate  houses;  whether  in  her 

175 ;  though  ip  l^ecompte  v.  Wa^h,  9  own  or  a  friend's  house,  or  in   his  j 

Mis.  551,  its  provisions  were  held  not  to  whether  with  or  without  the  ceremony 

have  been  in  force  in  Missouri  before  of  marriage."   So  under  the  statute  of 

tbestatuteof  1825  of  that  state;  while  North  Carolina,  though  the  wife  deep 

oa  the  other  hanfl,  ip  New  York  it  haa  not  continually  remain  in  adultery  with 

beea  held,  that  since  the  Revised  St^tr  the  adulterer,  if  she  be  with  him  and 

ute8,ebpemettt  with  an  adulterer  is  not  4  commit  adultery,  it  is  enough;  so  if 

bar  to  dower,  unless  followed  by  a  di-  she  onee  voluntarily  remain  with  him 

vofee :  Reynolds  v.  Reynolds,  24  Wend,  in  adultery,  aud  he  afterwards  keep  her 

193 ;  and  a  similar  decision  has  been  against  her  will,  or  turn  her  off.     In 

recently  made  under  the  Massachusetts  like  manner,  if  she  has  willingly  left 

Revised   Statutes,  Lakin  v.   Lakin,  2  her  husband,  subsequent  adultery  will 

Allen  45.  be  a  bar;  but  if  driven  away  by  hira^ 

The  decisions  under  the  statutes  in  or  by  his  compulsion,  it  is  otherwise  t 

this  country  follow  closely  those   in  Walters  v.  Jordan,  18  Ired.  861.  Mera 

England.     Thus  in  Coggswell  v,  Tib-  separation,  however  unjustifiable,  with>> 

betts,  3  N.  H.  81,  it  was  held,  that  the  out  adultery,  is  also  no  bar;  Thayer  v. 

forfeiture   depended   entirely  on   the  Thayer,  14  Verm.  107. 
words  of  the  act ;  that  adultery  with-        In  Stegall  v.  Stegall,  at  svpra,  it  was 

out  a  willing  leaving  of  the  husband,  is  ^rther  held,  that,  as  the  statute  only  re- 

not  enough,  and  therefore,  that  where  ferred  to  dower  at  common  law,  it  did 

in  the  absence  of  the  husband,  a  wife  not  extend  to  the  distributive  share  of 

commits  adultery  at  home,  it  is  no  bar.  a  widow  in  personal  estate  under  the 

In  Stegall  v.  Stegall,  %  Brockcnbrough  intestate  laws.    Quaere^  Would  this  ap- 

256,  however,  it  was  held  by  Ch.  J.  ply  to  states  where,  as  in  Pennsylvania, 

Marshall,  that  it  was  sufiicient  if  the  a  widow  without  children  is  entitled  to 

wife  refused  to  accompany  her  husband  a  greater  estate  in  her  husband's  landa 

when  he  went  away,  and  afterwards  than  dower  ? 
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LEAKET  and  Others  v.  LUCAS  and  Others.    June  20. 

The  deelwfttion, — waller  raeitiog  that  eertain  penons  intended  to  applj  to  parlianent  for  Istre 
to  bring  in  a  bill  for  making  and  maintaining  waterworks,  and  ineoiporating  a  Compuy  for 
the  Mpplj  of  water, — set  out  an  agreement  between  the  plaintiffs  (an  engineer  and  solici- 
tors) and  the  defendants  (oon tractors),  whereby  it  was  agreed  that  the  defendants  sboaM  bt 
the  contractors  to  do  the  proposed  works,  and  shoald  provide  the  parliamentary  depoiit,  sad 
that,  in  the  event  of  the  intended  Act  not  being  obtained,  the  defendants  shonld  psy  s  m 
not  exceeding  300/L  toward  the  expenses  in  endearouring  to  obtain  the  Act;  and  tbmt  the 
plaintiffs  shoald  not  make  any  charge  for  work  done  or  money  paid  against  the  proriskul 
directors  of  the  intended  Company,  or  beyond  the  said  300/.  against  the  defendants. 

Plea,  that  the  plaintiffs,  having  incurred  eosts  to  the  amount  of  30OA  in  endearonring  to  eV 
tain  the  Act,  refused  to  continue  and  ceased  f^om  continuing  such  endearours,  on  the  groud 
that  no  one  would  provide  them  with  funds  to  pay  the  counsel's  fees,  whereupon  it  beesas 
necessary  that  the  bill  should  be  lost  for  want  of  farther  prosecution,  or  that  the  defendsaU 
should  prosecute  it;  and  that  the  defendants  accordingly  employed  othOT  soliciton  for  thit 
purpose,  and  in  so  doing  incurred  costs  to  an  amount  greatly  exceeding  300/.,  but  \Jbai  tbs 
bill  was  thrown  out.  The  plea  concluded  with  a  general  averment  that  all  things  had  hsp- 
poned  to  entitle  the  defendants  to  employ  the  last-mentioned  solicitors,  and  to  msks  ths 
said  payment  a  performance  by  the  defendants  of  the  agreement  so  far  as  related  to  tbe 
300/.  ;— 
Held,  that  the  ptea  was  a  good  answer  to  the  action, — the  oontinnanee  by  the  plaintifis  of  all 
reasonable  endeavours  to  obtain  the  bill  being  a  condition  precedent  to  their  right  to  eall 
upon  tbe  defendants  for  the  300/.,  and  the  plea  showing  that  they  had  failed  to  use  such  en- 
deavours. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
df  the  making  of  the  agreement  thereinafter  mentioned,  it  was  intended 
by  divers  persons  that  application  should  be  made  to  parliament  in  the 
*7^^1   then  ensuing  session,  that  is  to  say,  in  the  session  of  ^parliament 
^  which  was  held  in  the  23d  and  24th  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  for  leave  to  bring  in  a  bill  for  making  and 
maintaining  waterworks  for  the  supply  of  the  inhabitants  of  divers  places 
in  the  county  of  Kent  with  water,  and  for  incorporating  a  Company 
with  all  necessary  powers  for  that  purpose,  and,  amongst  other  things, 
for  authorizing  the  making  and  constructing  of  a  wharf,  engine-house, 
pumping-station,  and  divers  reservoirs,  cuts,  trenches,  pipes,  aquedacts, 
and  other  works  necessary  and  proper  for  the  said  undertaking :  That 
thereupon,  by  an  aereement  in  writing,  bearing  date  the  14th  of  Janu- 
ary, 1860,  then  made  by  the  defendants  and  the  plaintiffs,  it  was  agreed 
between  the  defendants  (therein  described  as  contractors),  the  plaintiff 
Alfred  Meeson  (therein  described  as  civil  engineer),  and  the  other  plain- 
tiffs (therein  described  as  solicitors),  for  the  proposed  waterworks,  that, 
provided  the  said  intended  Act  of  Parliament  should  be  obtained,  the 
defendants  should  carry  out  the  whole  of  the  said  works,  and  that  the 
price  to  be  paid  to  the  said  contractors  for  the  pipes  to  be  provided  and 
fixed  complete,  including  all  charges,  should  be  112.  per  ton,  and  that 
the  said  contractors  should  perform  the  remainder  of  the  works  of  every 
description  that  should  be  required  to  be  done  at  prices  in  the  same  pro- 
portion, such  last-mentioned  prices  to  be  settled  by  the  plaintiff  Alfred 
Meeson  in  case  any  dispute  concerning  the  same  should  arise  ;  and  that 
the  said  contractors  should  take  payment  for  the  said  works  as  follows, 
that  is  to  say,  one-eighth  of  the  amount  in  paid  up  shares  of  the  said 
intended  Company,  and  the  remainder  in  cash ;  and  that  the  said  con- 
tractors should  provide  the  parliamentary  deposit,  which  should  be  re- 
turned to  them  in  full  at  the  earliest  period ;  and  that,  in  the  event  of 
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the  8tid  intended  Aet  of  PMrluunent  not  being  obtained,  the  said  r^YSg 
*eoDtractors  shonld  pay  a  sum  not  exceeding  800(.  towards  the  ^ 
expenses  in  endeavouring  to  obtain  the  said  Act;  and  that  the  said 
engineer  and  solicitors  should  not  make  any  charge  for  work  done  or 
money  paid  against  the  provisional  directors  of  the  said  intended  Com- 
pany, or  beyond  the  said  S002.  as  aforesaid  against  the  said  contractors ; 
bat  that  nothing  in  the  said  agreement  should  prevent  the  said  solicitors 
and  engineer  from  receiving  their  proper  charges  out  of  the  funds  of  the 
said  intended  Company :  Averment,  that  the  said  intended  Act  of  Par-  j 
liament  had  never  been  obtained,  and  that  all  matters  and  things  had 
been  done  and  had  happened,  and  all  times  had  elapsed  necessfiry  to 
entitle  the  plaintiffs  to  maintain  this  action,  and  to  recover  from  the  de- 
fendants the  said  sum  of  800^.,  yet  the  defendants  had  not  paid  the  said 
sum,  or  any  part  thereof,  &c. 

Second  plea  to  the  first  count, — that,  after  the  making  of  the  said 
agreement,  and  while  the  defendants  and  the  plaintiffs  were  prosecuting 
in  parliament  the  said  bill,  and  before  it  was  known  whether  the  said 
bill  would  or  would  not  be  passed  into  an  Act,  the  plaintiffs  James  Shir- 
ley Leakey,  George  Chapman,  and  Charles  Harwood  Clarke,  having 
incurred  costs  to  the  amount  of  8002.  in  endeavouring  to  obtain  the  said 
Act,  refused  to  continue  and  ceased  from  continuing  such  their  endea- 
vours, and  did  not  nor  would  make  any  further  endeavour  to  obtain  the 
said  Act,  upon  the  ground  that  no  one  would  provide  them  with  funds  to 
pay  counsel's  fees  and  fees  of  the  Houses  of  Parliament ;  whereupon  it 
became  necessary  either  that  the  said  Act  should  be  lost  for  want  of 
farther  prosecution  of  the  said  bill,  or  that  the  defendant  should  prose- 
cute the  same ;  and  thereupon  the  defendants  necessarily  employed  other 
solicitors,  to  wit,  Messrs.  Gregory  &  Co.,  to  prosecute  the  said  bill,  and 
thereby  endeavour  to  ^obtain  the  said  Act,  and  did  by  the  said  i-^^qy 
Messrs.  Gregory  &  Co.,  as  their  solicitors  reasonably  prosecute  ^ 
the  said  bill  in  parliament,  and  thereby  reasonably  endeavour  to  obtain 
the  said  Act,  until  the  said  bill  was  thrown  out  in  the  House  of  Lords 
and  was  lost,  and  the  obtaining  of  the  said  Act  became  impossible: 
That,  in  and  by  their  said  endeavours,  the  defendants  incurrea  and  be- 
came liable  to  pay  divers  costs  and  charges  to  the  said  Messrs.  Gregory 
&  Co.  for  work  done  and  disbursements  made  by  the  said  Messrs.  Gre- 
gory &  Co.  for  the  defendants,  at  their  request,  in  and  about  so  prose- 
cuting the  said  bill  and  endeavouring  to  obtain  the  said  Act,  amounting 
to  a  large  sum,  exceeding  800!.,  to  wit,  6911.  8«.,  which  last-mentionea 
snm,  after  the  said  bill  was  lost  as  aforesaid,  and  before  this  suit,  the 
defendants  paid  to  the  said  Messrs.  Gregory  &  Co.,  such  payment  being 
a  payment  made  by  the  defendants  towards  the  expenses  in  endeavouring 
to  obtain  the  said  Act  according  to  and  in  fulfilment  and  performance 
of  their  said  agreement :  That  the  said  expenses  which  they  so  paid  to 
the  amount  of  8002.  and  upwards  were  necessary  and  reasonable  ex-  * 

tenses,  and  were  incurred  by  reason  of  the  said  plaintiffs  James  Shirley 
•eakey,  George  Chapman,  and  Charles  Harwood  Clarke  having  ceased 
and  omitted  to  endeavour  to  obtain  the  said  Act  as  aforesaid :  That  the 
said  James  Shirley  Leakey,  George  Chapman,  and  Charles  Harwood 
Clarke  so  ceased  and  omitted  as  aforesaid  without  the  consent  and  against 
the  will  of  the  defendants :  and  that  all  things  necessary  happened  to 
entitle  the  defendants  to  employ  the  said  Messrs.  Gregory  &  Go.  as 
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nforesajd,  and  by  tbifii  to  •ndeiiToilP  l9  fib1i«i«  Ibe  ptud  Acl  aa  etforosaid, 
and  to  mak^  th^  said  payment  a  perloriaa»ee  by  the  d^fendanla  of  Ibe 
aaid  agroewant  aa  far  aa  it  related  to  the  aaid  aaoi  of  300{. 

*7381  '''  P^t^^i^^iff'  dais^rred  to  tbe  9aeoi^d  plea^  tbe  Aground  of  de- 
^  a^ijurrer  stated  in  the  margin  being,  ^^  that  the  alleged  payment 
by  the  defendants  ta  the  aaid  Meeare.  Gregory  h  Cq«  was  no  per- 
formanoe  by  the  dafendanta  of  their  aaid  agreement  with  the  plaintiff^/' 
Joinder. 

Jlfetfifi,  Q.  Cn  fpr  the  plainti(fe.(a) — Tba  qveation  is,  wbetber  it  is  a 
condition  preoedent  ta  the  plaintiffa'  right  to  raoover  the  800JL,  that  they 
should  have  inoiirred»  or  been  HFilling  to  inear,  all  the  enpenses  of 
*7391  ^i^^^i^i^'^g  ^be  bill  nntil  it  was  obtained  or  rejeeted«  or  whether 
-I  they  are  not  entitled  in  any  event  to  call  upon  the  deftodanto  for 
contribution  to  the  extent  stipulated  for.  The  plea  admits  that  expenses 
having  been  inourred  by  the  plaintifib  exceeding  300/.  If  the  carrying 
on  the  matter  to  a  termination  one  way  or  the  other  was  intended  to  be 
a  condition  precedent,  it  would  have  beqn  easy  so  to  express  it. 

Kom  (with  whom  was  BquUI^  Q.  C),  oontr^.(i)*TT.Xbe  plea  in  substance 

(<i)  The  poipta  ipMk«d  fof  argument  on  the  pc^fl  of  ^e  j^UlnUffs  were  99  foUoiw  «-^ 

**  That  ibe  teeond  plea  if  b^j  because  Ihe  agreement  gave  tbo  pli^intiff«  a  rigV;  to  d«iB 
fMkjment  Qf  the  300^.  in  the  erent  of  the  bill  being  thrown  oat  bj  the  legialati^'e  for  some 
other  eause  than  the  platntiffii'  default,  after  they  had  incurred  coats  to  the  amount  of  SOO/.  ta 
•ndeaTonriKg  to  obtain  the  Aot: 

^  That  the  agreement  did  not  bind  the  plaintlfii  to  find  fw^  a»i  tlie  preefcutioa  eff  the  bill 
ltiti\  itf  rejection  bj  the  iogialatuTe : 

"  That  the  plea  confesses  the  happening  of  the  eontingenoy  upon  which  the  defendaals'  lia- 
bility to  pay  the  300^  depended,  without  avoiding  the  effect  of  such  confession  : 

**  That  the  oosts  and  ezpensea  of  the  defendants  in  and  about  proeeeutiag  the  bill  afUv  the 
plaintiSa'  rofuaal  to  proeeed  further  in  the  matler,  were  incurred  solely  on  the  ddendaati' 
behalf  j  aiid  the  payment  of  such  expenses  to  Messrs.  Gregory  4  Co^  cannot  be  aei  agunst  the 
30(U.  already  incurred  and  expended  by  the  plaintiffs  in  endeavouring  to  obtain  the  Act,  sad 
of  which  the  defendants  had  the  benefit  in  their  f\irther  prosecution  of  the  bill : 

^That  it  is  not  expressly  provided  by  the  agreement,  nor  is  it  implied  by  Its  terms,  that  sech 
«  payment  as  that  alleged  in  the  plea  to  have  been  made  by  the  dofendiiali  ihonld  be  np^^^meet 
^l  equivalent  to  n  pigment  of  the  30(1^.  to  the  plaintiffs : 

"  That  it  is  not  stated  in  the  plea  either  that  the  plaintiffs  assented  to  such  payment  beiag 
made  to  Messrs.  Gregory  A  Co.  on  the  plaintiffs*  behalf  or  otherwise,  or  that  the  plaipliSs  »e- 
eepted  it  as  a  payment  in  performance  of  the  defendants'  agreement: 

<•  That  the  plea  cannot  eonsietently  with  the  rules  of  pleading  be  rea4  a«  a  plea  off  t^  plala- 
tiffs'  non-performance  of  the  agreement  \  but  that^  if  U  ean  be  lo  read*  it  is  bad,  for  that  (hs 
plea  confesses  the  plaintiffs'  performance  of  the  agreement  and  the  happening  of  the  eontingeocy 
vpon  which  the  defendants'  liability  depended,  and  alleges  nothing  in  aToidanee  thereof: 

^  And  that  the  plea  admits  the  performance  of  the  agreement  by  the  plaintHb,  and  an  eejsy- 
ment  of  suoh  perfornmnee  hy  the  defen<iattts/' 

(6)  The  points  marked  for  argument  on  the  part  of  the  deftod^ota  were  an  foUows:^- 

'*  That  the  declaration  states  the  legal  effect  of  the  agreement,  and  nothing  is  to  be  asmned 
in  favour  of  the  plaintiffs  beyond  what  they  allege;  and  that  the  legal  effect  is,  not  that  the  de- 
fendants are  to  pay  8001.  to  the  plaintiffs  absolutely,  but  thai  they  are  to  pay  it  towards  tbs 
eiLpeaies : 

**  That  the  plaintiffs  might  have  earned  the  3Qaf.  by  doing  all  the  work ;  but,  that,  if  oUmh 
did  the  work  on  the  defendants'  retainer,  there  is  no  reason  why  the  defendants  should  not  psy 
Ibe  others,  esi)ecially  when  the  necessity  for  employing  others  was  occasioned  by  the  plaiDtifli' 
aefimlt: 

<^  Thnt  the  agreement  does  not  mean  that  the  folicitors  might  first  Inonr  eoet*  to  the  ameeat 
of  30Q/.,  and  then  throw  up  the  bill,  and  reUip  a  right  to  the  300^.  though  they  placed  the  de- 
fendants in  the  position  of  necessarily  losing  the  bill  or  prosecuting  it  at  their  own  ezpeoic: 

"  That,  so  far  from  the  plaintiffs  being  entitled  to  sue  the  defendants  for  300/.,  it  is  more  res- 
•onable  that  the  defendants  should  sue  such  of  the  plaintiffs  as  are  solicitors  for  the  excess 
above  30(^  which  the  defendants  have  had  to  pay ;  for,  that  the  agntmoal  meant  that  3tM. 
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ttDoiDis  to  A  plea  of  pelrformanoe.  The  agreement  which  w  entered 
iDto  between  contractors,  "^engineers,  and  flolicitors,  with  refer-  r*^^/) 
eacc  to  a  Bcheme  in  which  all  were  intereeted^  Btipulatee  what  ^ 
taoh  of  them  is  to  do.  The  defendabte  on  their  part  contract  to  pay 
300/.  towards  the  expenses  of  Boliciting  and  obtaining  the  proposed  Adt« 
The  plea  states,  that,  before  it  was  known  whether  the  bill  would  or 
would  not  be  passed  into  an  Act^  the  plaintiffs  refused  to  continue  their 
Mdeavours  to  obtain  the  Act,  upon  the  ground  that  no  one  would  fur- 
nish them  funds  to  pay  the  neoessary  fees;  and  that  the  defendants 
thereupon  necessarily  employed  other  solicitors  to  prosecute  the  bill  and 
endeavour  to  obtain  ^e  Act^  and  did  so  proseeule  the  bill  until  it  was 
thrown  out  and  lost ;  and  thai,  in  so  doing,  they  incurred  costs  to  the 
solicitors  so  employed  by  them  to  an  amount  far  eitceedSng  the  sum  they 
agreed  to  pay«  Having  thus  paid  the  3001.  in  one  direction^  there  is 
DO  pretence  for  calling  upon  them  to  pay  it  over  sgain.  The  agreement 
does  not  state  to  whom  the  SOOL  was  to  be  paid :  but,  generally,  thai 
the  defendants  ^*  should  pay  a  sum  not  exceeding  8002.  towards  the  ex- 
pesaes  in  endeavouring  to  obtain  the  Act/*  For  what  do  they  contract 
to  pay  that  sum  ?  For  doing  the  work  necessary  to  the  obtaining  or 
eadeavouring  to  obtain  the  Act:  and  they  are  to  pay  it  only  in  the 
event  of  the  plaintiffs'  bon&  fide  attempting  to  obtain  the  Act,  and 
*from  no  default  or  neglect  of  their  own  failing  to  do  so.     The  r«7 j) 

(eseral  averment  at  the  end  makes  the  plea  abundantly  sufficients  L 
B  Thorpe  v.  Thorpe,  1  Salk*  171,  Holt,  G.  J.,  says:  ''In  all  executory 
eoAtractSi  if  the  agreement  be  that  one  shall  do  an  act  and  for  the  doing 
thereof  the  other  shall  pay^  the  doing  of  the  act  is  a  condition  prece- 
dest  to  the  payment,  and  the  party  who  is  to  pay  shall  not  be  compelled 
to  part  with  his  money  till  the  thing  be  performed  (ot  which  he  is  to 
pay*  But,  if  a  day  be  appointed  for  payment  of  the  moner,  and  the 
day  is  io  happen  before  the  thing  can  be  performed^  an  action  may  be 
brought  for  the  saoney  before  tix9  thing  be  done ;  for,  it  appears  the 
party  relied  upon  his  remedy  upon  the  contract,  and  intended  not  to 
Bake  the  performance  a  condition  precedent.  Where,  however,  a  cer- 
tain day  ot  payment  is  appointed,  and  that  day  is  to  happen  subsequent 
to  the  performance  of  the  thing  to  be  done  by  the  contract,  in  such  per* 
fofmance  is  a  condition  precedent^  and  mast  be  averred  in  an  action  fof 
the  money  I  and  seme  books  which  are  to  the  contrary  are  not  laW;  fori 
•rery  man's  bargain  ought  to  be  performed  as  he  intended  it/' 

MeUiihf  in  reply. — The  context  clearly  shows  that  the  8001.  was  to 
be  paid  to  the  plmintiffi*  Their  employment  of  Messrs.  Gregory  &  Co* 
^aa  the  defendants'  own  voluntary  act%  Their  liability  to  them,  there^ 
fore,  can  be  no  answer  to  the  plaintiffs'  daim  under  this  agreement. 

WiLLiAMd,  J.-^l  am  of  opioion  that  the  plea  is  a  good  one,  and  that 
ear  Judgment  must  be  for  the  defendants.  The  declaration^ — after  re-* 
eitittg  that  certain  persons  intended  to  apply  to  parliament  for  leave  to 
bring  in  a  bill  for  making  and  maintaining  waterworks,  and  incorpo-' 
rating  a  Company  for  the  supply  of  *  water,— lets  out  the  agree-  r^nA^ 
meut  upon  which  the  action  is  founded.     The  material  terms  of   ^ 

tii  to  Iw  ta4  Uttit  •r  tie  4«ftn4Bliti'  liabmtj,  anS  tin  deAHdl  af  tha  tolUlt^ili  kSi  thfawa  oa 
tkt  ieftta^Aato  (1m  noceHity  ot  ptjing  mora: 

"  Aad  that»  if  the  Agreement  meani  tbat  the  bill  wm  to  be  prostouted,  and  that  the  defendanta 
««r9  Dot  to  pay  more  than  3D0/.,  it  mliit  be  implied  that  aay  adeesiar/  exceii  above  that  aiua 
«u  to  be  borne  by  the  plaintifij." 
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'^ 

the  a^rreement  are^  that  the  defendanta  should  be  the  contractors  to  do 
the  jiroposed  works,  and  should  provide  the  parliamentarj  deposit 
Thus  far  the  agreement  contemplates  the  advantaf^es  to  be  derired  by 
all  parties  from  the  passing  of  the  Act.  Then  comes  the  part  of  it 
vrhich  has  reference  to  what  shall  he  done  if  the  application  to  parlia- 
ment should  be  unsuccessful, — "  and  that,  in  the  event  of  the  intended 
Act  not  being  obtained,  the  contractors  (the  defendants)  should  pay  a 
sum  not  exceeding  300/.  towards  the  expenses  in  endeavouring  to  obtain 
the  said  Act ;"  and  that  the  engineer  and  solicitors  (the  plaintifis) 
should  not  make  any  charge  for  work  done  or  money  paid  against  the 
provijiional  directors  of  the  said  intended  Company,  or  beyond  the  said 
800/.  against  the  defendants ;  but  that  nothing  in  the  said  agreement 
should  prevent  the  said  solicitors  and  engineer  from  receiving  their  pro- 
per charges  out  of  the  funds  of  the  said  intended  Company.  The  agree- 
ment, therefore,  appears  to  amount  to  this, — that  the  plaintiffs  under- 
take the  labour  of  noliciting  the  bill,  and  that,  in  the  event  of  the 
applicHtinn  for  it  failing,  they  are  to  make  no  charge  for  their  work  or 
pecuniary  expenditure  upon  any  one  elite,  and  upon  the  defendants  only 
to  the  extent  of  300/.  The  real  contest  is,  whether  the  meaning  of  the 
agreement  is  that  the  plaintiffH  were  to  make  all  advances, — ^to  provide 
the  sinews  of  war, — for  carrying  on  the  work  of  soliciting  the  bill,  or 
were  merely  to  give  their  personal  exertions  towards  the  attainment  of 
the  common  object.  It  appears  to  me,  that,  inasmuch  as  nothing  is  said 
ab<»ut  providing  funds  from  any  other  quarter,  and  the  agreement  stipa- 
laces  that  it  is  only  in  the  event  of  their  efforts  to  obtain  the  Act  being 
*74*^1  u"^^<^^*^^s^ul  that  the  plaintiffs  were  to  call  upon  the  defendants 
-*  *for  800/.,  they  (the  plaintiffs)  were  bound  to  make  all  proper 
ende.'ivours  and  to  provide  the  pecuniary  means  for  that  purpose.  Upon 
thc^e  facts,  therefore,  appearing  upon  the  record,  I  am  of  opinion  that 
the  plaintiffs  have  not  entitled  themselves  to  demand  the  800/.,  because 
that  sum  was  only  to  become  payable  to  them  in  the  event  of  their 
having  used  their  best  endeavours  to  get  the  Act,  and  failing.  The 
event  has  not  happened  which  was  to  entitle  them  to  call  upon  the  de- 
fendants for  the  300/.  The  question  then  arises,  whether  it  is  sofficiently 
alleged  that  the  plaintiffs  were  wrong  in  ceasing  to  continue  their  labours 
in  soliciting  the  bill.  The  plea  alleges  that  the  plaintiffs,  having  in- 
curred costs  to  the  amount  of  800/.  in  endeavouring  to  obtain  the  Act, 
refused  to  continue^  and  ceased  from  continuing  such  endeavours,  on  the 
ground  that  no  one  would  provide  them  with  funds  to  pay  the  requisite 
fees,  whereupon  it  became  necessary  that  the  bill  should  be  loet  for  want 
of  further  prosecution,  or  that  the  defendants  should  prosecute  it;  and 
that  they  accordingly  employed  other  solicitors  for  that  purpoae,  and^ 
in  so  doing,  incurre«l  costs  to  an  amount  exceeding  300/.,  bat  that  the 
bill  was  thrown  out.  I  think  it  does  sufficiently  appear  that  the  plain- 
tiff^«  ceased  to  solicit  the  bill  without  having  made  reasonably  sufficient 
endeavours  to  obtain  the  Act,  and  consequently  that  the  condition  pre- 
cedent  to  their  right  to  claim  the  300/.  from  the  defendants  never  was 
performed  by  them. 

WiLLES,  J. — I  am  of  the  same  opinion.  In  order  to  sustain  their 
plea,  the  defendants  must  be  prepared  to  prove  that  there  were  some 
bteps  necessary  to  be  taken  by  the  plaintiffs  in  endeavouring  to  obtain 
the  bill  which  they  omitted  to  take. 
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Byles,  J. — I  am  of  the  same  opinion.  The  allegation  *in  the 
plea,  that  the  plaintifTs  did  not  nor  would  make  any  further 
endeavour  to  ohtain  the  said  Act,  upon  the  ground  that  no  one  would 
provide  them  with  funds  to  pay  counsers  feep,  &c.,  whereupon  it  became 
neces&arj  either  that  the  bill  should  be  abandoned,  or  that  the  defend- 
ants themselves  should  take  up  the  prosecution  of  it,  is  a  very  material 
allegation.  The  plnintiifs  in  effect  say,  if  anybody  will  supply  the 
funds,  we  will  go  on ;  otherwise,  we  will  abandon  the  bill.  The  conduct 
of  the  plaintiffs  compelled  the  defendants  to  adopt  the  course  they  did. 

Keating,  J. — I  have  entertained  some  doubt:  but,  upon  the  whole, 
I  concur  with  the  rest  of  the  Court.  The  fair  construction  of  the 
agreement,  I  think,  is,  that  the  plaintiffs  did  undertake  to  do  all  that 
was  necessary  to  obtain  the  Act.  If  that  were  not  so,  one  can  hardly 
see  the  necessity  for  an  agreement  at  all.  The  plea,  therefore,  which 
alleges  that  reasonable  efforts  to  obtain  the  bill  were  not  made,  appears 
to  me  to  be  a  good  answer.  Judgment  for  the  defendants. 
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In  answer  to  an  appUcation  for  a  debt  barred  by  the  Statnle  of  Limitations,  the  defendant 
irrot«, — **  I  have  received  a  letter  flrom  Messrs.  P.  k  L.,  scUcitors,  requesting  me  to  paj  joa 
an  accoant  of  40/.  9«.  6</.  I  have  no  wish  to  have  anything  to  do  with  the  lawyers ;  mueh 
less  do  I  wish  to  deny  a  just  debt  I  cannot,  however,  get  rid  of  the  notion  that  my  account 
with  yon  was  settled  in  1861 :  bat  as  yon  declare  it  was  not  settled,  I  am  willing  to  pay  yoa 
102.  per  annnn  until  it  is  liquidated.  Should  this  proposal  meet  with  yonr  approbation,  wa 
can  make  arrangements  accordingly :" — Held,  that  this  was  not  sneh  an  absolute  unqnalifled 
acknowledgment  and  nnconditional  promise  to  pay  as  to  take  the  case  out  of  she  Statute  of 
Limitations. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never  in- 
debted, and  the  Statute  of  Limitations. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  Term,  when  a  question  arose  as  to  whether  a  letter 
written  by  the  defendants  to  the  plaintiffs,  in  answer  to  one  which  he 
had  received  from  the  plaintiffs'  solicitors  demanding  payment  of  the 
alleged  debt,  was  a  suflScient  acknowledgment  to  take  the  case  out  of 
the  statute.     The  defendant's  letter  was  as  follows : — 

*^  Dennington,  Barnstaple,  Devon. 
"April  2d,  1860. 
**  Gentlemen,— I  have  received  a  letter  from  Messrs.  Peard  k  Lang* 
don,  solicitors,  of  Barnstaple,  requesting  me  to  pay  you  an  account  of 
40/.  99.  6</.  I  have  no  wish  to  have  anything  to  do  with  the  lawyers ; 
much  less  do  I  wish  to  deny  a  just  debt.  I  cannot,  however,  get  rid  of 
the  notion  that  my  account  with  you  was  settled  when  I  left  the  army  in 
1851.  But,  as  you  declare  it  was  not  settled,  I  am  willing  to  pay  you 
10/.  per  annum  until  it  is  liquidated.  Should  this  proposal  meet  with 
your  approbation,  we  can  make  arrangements  accordingly. 

R.  B.  Russell." 

The  proposal  did  not  meet  the  approbation  of  the  plaintiffs ;  but  their 
reply  was  not  put  in  at  the  trial.  This  action  was  commenced  in  July, 
I860,— 
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A  terdict  having  been  found  t6f  the  defendant,  With  lei^ve  to  the 
plaintiffs  to  move  to  efitet  a  verdict  foi"  theDi  for  262.  lOt., 
*7461      ^P<^^y  Serjt.y  in  Eastet  ^ttm  last,  obtained  a  nde  nisi 
•'  accordingly. 

Karslake^  Q.  G.,  iiow  showed  aanse. — l?he  letter  was  not  a  sufficient 
Acknowledgment  16  take  the  case  out  of  the  statiite.  In  l^anner  v. 
Smart,  6  B.  &  C.  608,  9  D.  &  R.  649  (E.  C.  L.  R.  vol.  S2),  « I  cantiot 
pay  the  debt  at  present,  but  I  will  pay  it  as  doon  as  t  can,'*  was  held  not 
to  be  a  sufficient  acknowledgment,  in  the  abdence  of  proof  of  the  defend- 
int*s  ability  to  pay.  In  Rackham  v,  Marriott,  1  Hurlst.  &  N.  2S4,t  in 
iLnswer  to  an  application  for  payment  of  a  debt,  the  defendant  wrote  ni 
follows : — ^'  t  do  not  wish  to  avail  myself  of  the  Statute  of  LimitatioDS 
to  refuse  payment  of  the  debt.    I  have  Hot  the  meand  of  paying,  and 

Jiust  crave  a  continuance  of  your  indulgence.  My  situation  as  elerk 
oes  not  afford  me  the  means  of  laying  by  ft  shilling :  but,  in  time,  I 
may  reap  the  benefit  of  my  services  in  an  aiigmentation  of  salary  that 
may  enable  me  to  propose  some  satisfactory  arrangement.  I  am  much 
obliged  to  you  for  your  forbearance :"  and  it  was  held  that  this  was  no 
sufficient  acknowledgment  or  promise  to  take  the  case  out  of  the  statute. 
And  this  was  affirmed  on  appeal:  2  Hurlst.  &  N.  196.t  The  same 
principle  was  laid  down  in  Smith  v.  Thorne,  18  Q.  B.  134  (E.  G.  L.  R. 
tol.  83).  T.  owed  P.  4  Co.,  before  their  bankruptcy,  276*.,  as  surviving 
partner  of  T.,  Y.  k  T.,  and  65657.  due  IndependtBtitly  of  that  partner- 
ship. As  part  security  for  the  latter  debt,  he  had  givefi  P.  ft  Co.  a 
mortgage  for  5000/.  The  plaintiff;  the  official  assignee  of  P.  ft  Co., 
wrote  to  T.^-^^^By  the  books  of  the  bankrupts,  there  is  a  balanee  ef 
iil5l  standing  against  you,"  and  requested  immediate  payment.  T. 
replied, — ^'  You  have  no  occasion  to  blame  yourself  respecting  any  claim 
on  me  from  the  estate  of  P.  ft  Co.  The  matter  has  been  arranged  with 
*7471  ^^^  assignees  here  [Sheffield] ;  and  at  the  last  ^meeting  it  was 
-I  arranged  that  I  should  pay  4502.  on  the  SOth  of  May,  450f.  ofi 
th6  SOth  of  August,  4502.  on  the  20th  of  Novembeir,  and  45(M.  on  the 
SOth  of  f'ebruary  next ;  after  which  I  am  ih  hopes  that  I  shall  be  akte 
to  transfer  the  5u002.  tidortgage,  to  enable  tne  to  clear  off  the  whole  that 
tftav  be  standing  against  me.  It  was  admitted  that  the  instalments  of 
4502.  were  to  be  paid  in  fespeet  of  the  d^bt  of  65652.,  that  the  mortgage 
mentioned  in  the  letter  was  the  mortgage  fof  50002.  given  as  part 
security  for  that  debt,  that  the  2752.  mentioned  by  the  official  assignee 
was  the  debt  due  to  P.  ft  Go.  from  T.  as  surviving  partner  of  T.,  Y.  k 
Y.^  and  that  T.  had  paid  off  the  65652.  before  the  present  action  was 
brought  against  the  defendants,  hia  executors.  It  was  held,  on  error  and 
bill  of  exceptions,  that  the  Judge  was  right  in  directing  the  jury  that 
the  two  letters  did  not  amount  to  a  sufficient  acknowledgment  or  promise 
16  take  the  debt  of  2752.  out  of  the  Statute  of  Limitations,  the  letter 
Hot  containing  any  absolute  acknowledgment  of  a  debt,  or  unqualified 
promise  to  pay,  but  only  expressing  a  hope,  that,  on  the  transfer  of  the 
mortgage,  T.  might  be  able  to  dear  off  the  whole  that  might  be  standing 
agHinst  him.  Parke,  B.,  giving  the  judgment  of  the  Court  of  error, 
says :  *^  There  has  been  no  question,  since  Tanner  v.  Smart,  that  an 
Acknowledgment  of  a  debt  must,  in  order  to  take  it  out  of  the  operation 
of  the  Statute  of  Limitations,  be  sufficient  t6  support  the  promise  laid 
in  the  declaration,  namely,  to  pay  on  re<][ae8t»    By  stat.  9  O.  4,  d  1^ 
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tb&t  aclctioirledgtii6nt  ikiuat  now  be  in  tirriting ;  btit  it  must  still  support 
%  pfomise  to  pay  oti  request,  either  by  showing  On  the  feoe  of  it  an  un- 
conditional promise  to  pay,  or  by  the  collateral  fact  of  the  performance 
df  the  condition  or  the  occurrence  of  the  erent  by  which  the  promise  is 
qualified."  Trying  this  letter  by  that  test,  the)*e  is  no  unconditional 
'admission  of  a  debt  being  due,  and  no  promise  to  pay  on  re-  r«i74A 
({uefet,  or  on  the  performance  of  a  condition  or  the  occurrence  of  *- 
sa  evetit  ^hioh  has  been  performed  or  has  happened.  It  was  a  mere 
propoBal,  to  purohdse  peace,  which  was  rejected. 

Lucius  Kelly  (with  whom  was  Patry^  Serjt.),  in  support  of  the  rule^ 
^-'The  letter  of  the  defendant  contains  a  clear  admission  that  the  debt 
WHS  still  due :  the  only  question  is  whether  the  subsequent  part  of  it 
aradunts  to  an  absolute  or  a  conditional  promise  to  pay.  To  the  extent 
of  lOf.,  at  all  events,  the  defendant  bound  himself.  [Willes,  J. — It 
Was  no  promise  until  the  terms  were  assented  to.  Williams,  J. — The 
defendant  could  not  be  bound  by  the  terms  of  his  letter,  until  the  plain- 
tiffs had  bound  themselves  by  assenting  ^te  his  propobaK]  In  Collis  t\ 
Btack,  1  Iluflst.  k  N.  605,t  it  is  said  that  the  question  in  these  cases 
is,  whether  the  statement  as  to  the  time  of  pnyment  is  merely  an  excuse 
or  the  condition  on  which  pnyment  is  to  be  made*  Thek*e,  the  plaintiff 
having  applied  to  the  defendant  for  payment  of  a  debt,  the  latter  wrote 
in  answer^  *'  I  shall  repeat  my  assurance  to  you  of  the  certainty  of  your 
beihg  repaid  your  generous  loan.  Let  matters  remain  as  they  are  for  a 
bbbrt  time^  and  all  will  be  right.  The  works  I  have  been  appointed  to ; 
bat  they  are  not  yet  worked  with  the  full  comnlement  of  labour :  this 
term  will  decide  the  matter:"  and  it  was  held  tiiat  this  was  a  sufficient 
Icknowledgment  in  answer  to  a  plea  of  the  Statute  of  Limitations, — 
Pollock,  C.  B.,  saying,— "No  particular  form  of  wordi  is  required  to 
constitute  such  a  promise.  ^  Ail  will  be  right'  nust  be  understood  by 
everybody  to  mean  'You  will  be  paid/  "  In  Hart  tr»  Prendergast,  14 
M.  A  W.  741,t  Parke,  B.,  saysi  "This  evidence  is  to  prove  «  promise 
td  j9ay  tm  teqne$t  An  unconditional  ^acknowledgment  is  good  r^ivjn 
evidence  for  that  pi!irpose,  because  you  would  infer  from  it  that  '- 
the  party  meant  to  pay  On  request.  But^  if  he  annexes  any  qualifica- 
tion or  condition,  that  is  not  a  sufficient  acknowledgment,  without  proof 
of  the  performance  of  it."  That  no  doubt  is  the  cot-rect  principle. 
Bidwell  if.  Mason,  2  Hiirlst.  &  N.  806,t  is  exactly  in  point.  The  plain- 
tiff within  six  years  had  sent  in  his  bill  to  the  defendant :  the  latter 
wfote  in  answer  as  follows^ — "  I  have  received  your  bill.  It  does  not 
specify  sufficiently  to  wiiich  cottages  the  work  is  done ;  for  instance  (as 
to  some  of  the  items),  I  do  not  know  where  all  this  is  done.  I  shall 
f^l  obitged  if  you  will  more  particularly  explain*  It  is  my  wish  to 
settle  your  account  immediately,  but,  being  at  a  distance,  I  wish  every- 
thing very  explicit  and  correct.  I  have  asked  H.  to  mark  the  agree- 
ments and  send  them  to  me^  and  I  will  return  them  by  the  first  post^ 
with  instructions  to  pay,  if  correct."  It  was  held  that  this  letter  was  a 
sufficient  acknowledgment  to  take  the  debt  out  of  the  Statute  of  Limita- 
tions. Upon  the  case  of  Rackham  v»  Marriott  being  cited,  Pollock,  C* 
B.,  observed :  "  There  was  considerable  doubt  in  the  minds  of  several 
members  of  the  Court  whether  the  acknowledgment  in  Rackham  v. 
Marriott  was  not  sufficient.     I  consider  it  an  extreme  case." 

Williams,  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
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The  principle  upon  which  an  acknowledgment  of  a  debt  operates  to  W 
the  Statate  of  Limitations  has  been  settled  ever  since  the  case  of  Tan- 
ner V.  Smart,  6  B.  &  C.  603  (E.  C.  L.  R.  vol.  17),  9  D.  &  R.  549  (E.  C. 
L.  R.  vol.  22),  and  has  been  fully  expressed  on  different  occasions  since 
in  Courts  of  common  law ;  but  it  has  never  been  better  expressed  than 
it  was  by  Vice-Chancellor  Wigram  in  Philips  v.  Philips,  8  Hare  281, 299, 
*7501  ^^^^^  ^^^^  ^^^  ^learned  Judge  with  characteristic  lucidity  says: 
-1  *'  The  legal  effect  of  an  acknowledgment  of  a  debt  barred  by 
the  Statute  of  Limitations  is  that  of  a  promise  to  pay  the  old  debt,  and 
for  this  purpose  the  old  debt  may  be  said  to  be  revived.  It  is  revived 
as  a  consideration  for  a  new  promise.  But  the  new  promise,  and  not 
the  old  debt,  is  the  measure  of  the  creditor's  right.  If  a  debtor  simply 
acknowledges  an  old  debt,  the  law  implies  from  that  simple  acknowledg- 
ment a  promise  to  pay  it;  for  which  promise  the  old  debt  is  a  sufficient 
consideration.  But,  if  the  debtor  promises  to  pay  the  old  debt  when  he 
is  able,  or  by  instalments,  or  in  two  years,  or  out  of  a  particular  fund, 
the  creditor  can  claim  nothing  more  than  the  promise  gives  him."  That 
is  the  true  principle.  The  question  is,  whether  the  letter  in  this  case 
contains  an  acknowledgment  from  which  a  promise  can  be  implied  to 
pay  the  debt  which  was  barred  by  the  statute.  Now,  it  is  obvious  that 
the  promise  is  of  a  nature  not  to  bind  the  defendant  unless  it  was  ac- 
cepted  by  the  persons  to  whom  it  was  proffered ;  for,  it  would  be  nnjiist 
to  hold  the  one  party  bound  by  the  offer,  unless  it  were  assented  to  bv 
the  other  party.  The  simple  question,  therefore,  is,  whether,  independ- 
ently of  the  special  promise,  there  is  an  absolute  and  unqualified 
acknowledgment  of  the  existence  of  the  debt,  from  which  a  promise  to 
pay  can  fairly  be  implied.  I  am  of  opinion  that  there  is  not.  There 
clearly  is  no  acknowledgment  at  all.  The  writer  states  his  impression 
to  be  that  the  alleged  debt  has  no  existence.  There  is  therefore  nothing 
from  which  a  promise  to  pay  can  be  implied. 

WiLLES,  J. — I  am  of  the  same  opinion.    The  creditors  renounced 

the  promise  to  the  debtor  as  a  promise  to  pay  by  instalments ;  for,  they 

rejected  his  proposal.     They  now  seek  to  rely  upon  it  as  an  acknow- 

*7511   ^^^S™^^^  *SLnd  a  general  promise  to  pav  a  debt  barred  by  the 

•I   statute.     That  they  clearly  cannot  be  allowed  to  do. 

Btles,  J. — I  am  of  the  same  opinion.  Before  the  case  of  Tanner  t. 
Smart,  it  was  supposed  that  any  acknowledgment  was  sufficient  to  take 
a  case  out  of  the  Statute  of  Limitations :  and  it  was  even  carried  to 
this  extent,  that  an  acknowledgment  of  the  debt  after  the  eommeneement 
of  the  action  was  sufficient, — Yea  v.  Fouraker,  2  Burr.  1099.  Bat,  in 
Tanner  v.  Smart,  it  was  finally  established  that  the  promise  to  pa^  is 
not  so  much  a  revival  of  the  old  debt,  but  creates  a  new  cause  of  action. 
If  in  this  case  the  proposed  condition  had  been  assented  to,  an  action 
might  have  lain  for  a  part  of  the  money.  But,  inasmuch  as  the  condi- 
tion was  not  complied  with,  the  plaintiffs  have  no  ground  of  action  in 
any  form. 

AEATING,  J.,  concurred.  Rule  discharged. 
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Tin  teeond  eoant  of  the  deelmration  aUited,  tbat,  in  considermtion  that  tbs  plain  tiff  tbcn  agreed 
with  the  defendant  to  aell  and  transfer  to  him  bj  the  22d  of  January  then  next  the  lease  of  a 
ferm  for  500/.,  and  the  implements,  stock,  Ao.,  at  a  raluation  to  be  thereafter  made,  the  de- 
fendant i^reed  to  purebase  the  same  upon  the  terms  aforesaid,  aubjeet  to  hit  being  approved 
'  of  OB  a  tenant  by  Lord  S.,  and  also,  among  other  things,  then  at  and  upon  the  muking  of  the 
agreement  to  pay  down  to  the  plaintiff  600/.  as  a  deposit,  and  to  complete  the  purchase  and 
pay  the  amount  of  the  raluation  by  the  said  22d  of  January ;  that,  the  defendant  being  una- 
ble to  pay  the  500/.  at  and  upon  the  making  of  the  said  agreement,  in  consideration  tbut  the 
plaintiff,  at  the  request  of  the  defendant,  dispensed  with  the  said  payment  down  of  tlie  500/. 
and  would  take  the  defendant's  L  0.  U.  for  the  same,  the  defendant  promised  the  pUintiff 
that  he  would  pay  him  the  500/.  as  soon  as  he  could  write  to  his  banker  at  iJerwick  and  pro- 
cure his  said  banker  to  remit  the  same :  General  arerment,  and  breach  that  the  500/.  was  not 
paid: — Held,  that  the  count  disclosed  a  sufficient  consideration  for  the  defendanl'fi  promise. 

Titth  plea, — that,  before  the  defendant  could  procure  his  said  banker  to  remit  as  aHegi  il,  and 
before  any  demand  of  payment  of  the  I.  0.  U.  by  the  plaintiff,  the  defendant  whs  disap- 
prored  of  as  a  tenant  by  Lord  S. : — Held,  that  the  plea  was  a  good  answer  to  the  second 
eouBL 

Sixth  plea, — on  equitable  grounds, — that,  before  the  commencement  of  the  action,  and  before 
any  demand  by  the  plaintiff  of  payment  of  the  L  0.  U.,  the  defendant  was  dinapproved  of 
as  a  tenant  by  Lord  Salisbury,  and  the  plaintiff  was  Uiereby  rendered  unable  to  sell  and 
transfer  the  lease  to  the  defendant :— Held,  not  a  good  equitable  defence,  ioasmoch  as  the 
plea  disclosed  no  ground  upon  which  the  defendant  could  be  entitled  to  an  injunction  in  a 
Coart  of  equity. 

Replication  to  the  sixth  plea, — that  it  was  part  of  the  agreement  that  the  500/.  should  be  forfeited 
in  ease  of  non-completion  of  the  agreement  by  the  defendant  on  the  said  22d  of  January; 
that  it  was  arranged  and  agreed  between  the  plaintiff  and  defendant,  that,  for  the  purpose  of 
obtaining  the  defendant's  being  approred  as  a  tenant  by  Lord  S.,  the  defendant  should  apply 
to  Lord  S.  to  aceept  him  as  such  tenant;  and  that,  before  any  disapproval  of  Lord  8.  as  in 
that  plea  mentioned,  the  defendant  wrote  and  applied  to  Lord  8.  to  accept  him  as  such  tenant, 
and  afterwards,  and  before  any  such  disapproval  as  in  the  plea  mentioned,  the  defendant 
withdrew  such  application,  and  declined  to  be  accepted  as  such  tenant  by  Lord  S. ;  and  that 
such  disapproval  of  Lord  8.  as  in  the  plea  mentioned  was  procured  and  occasioned  by  the 
act  of  the  defendant,  and  Arom  his  unwillingness  to  fulfil  the  agreement,  and  not  otherwise : 
—Held,  that,  assuming  the  sixth  plea  to  be  an  answer  to  the  second  count,  the  replication 
was  a  good  answer  to  the  plea. 

This  was  an  action  for  the  breach  of  an  agreement  for  the  sale  of  a 
lease  of  a  farm. 

The  second  count  of  the  declaration  stated,  that  theretofore,  on  the 
23d  of  November,  1860,  in  consideration  that  the  plaintiiT  then  agreed 
with  the  defendant  to  sell  and  transfer  to  the  defendant  by  the  22d  day 
of  January  then  next  the  lease  of  a  certain  farm  called  New  Park 
Farm,  for  a  certain  sum,  to  wit,  600/.,  and  the  implements,  machinery, 
live  stock,  hay,  corn,  straw,  fixtures,  fittings  of  planned  furniture,  and 
straw  cultivator,  at  a  valuation  to  be  thereafter  made  thereof,  the  de- 
fendant agreed  with  and  promised  the  plaintiff  to  purchase  the  same 
'  upon  the  terms  aforesaid,  iubjeet  to  his  being  approved  of  as  a  tenant  by 
Lord  ^Salisbury ;  and  also,  amongst  other  things,  then  at  and  rsiygg 
upon  the  making  of  the  said  agreement  to  pay  down  to  the  ■- 
plaintiff  the  sum  of  500/.  as  a  deposit,  and  to  complete  the  purchase 
and  pay  the  amount  of  the  valuation  by  the  said  22d  day  of  January 
then  next :  Averment,  that  the  said  agreement  was  made  and  signed 
by  the  defendant,  and  that  the  defendant  being  unable  to  pay  the  said 
sum  of  500/.  at  and  upon  the  making  thereof,  in  consideration  that  he 
the  plaintiff,  at  the  request  of  the  defendant,  dispensed  with  the  said 
payment  down  at  the  time  of  the  said  sum  of  500/.,  and  agreed  to  take 
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the  I.  0.  U..  of  the  defendant  for  the  same,  the  defendant  promised  the 
plaintiff  that  he  would  pay  to  the  plaintiff  the  said  sum  of  500Z.  at  a 
Certain  time  thereafter,  to  wit,  as  BOOh  as  he  cotild  write  to  his  banker 
ht  Berwick  and  procure  his  said  banker  to  remit  the  same  i  And  altfaon^ 
the  time  for  payment  of  the  said  sHim  of  600L  pursuant  to  tb«  said  iMt- 
fiaentioned  promise,  and  all  times  necessary  to  entitle  the  plaintiff  to 
recover  the  said  sum  of  500!.,  and  to  maintain  this  suit  for  the  recovery 
thereof,  had  elapsed  before  this  suit^  and  all  conditions  precedent  sad 
things  had  happened  to  entitle  the  plaintiff  to  maintain  this  suit;  jet 
the  defendant  had  not  paid  the  said  sum  of  500/.  in  that  count  men- 
tioned, or  any  part  thereof;  and,  although  payment  of  the  same  was 
demanded  of  him  by  the  plaintiff  before  this  suit,  the  defendant  hid 
wholly  neglected  fetnd  refused  to  pay  the  same. 

Fifth  plea,  to  the  second  count,  that,  before  the  defendant  could  pro- 
cure his  said  banker  to  remit  as  alleged,  and  before  any  demand  of  pay* 
ment  of  the  said  I.  0.  U.  by  the  plaintiff,  he  the  defendant  was  disap- 
proved of  as  a  tenant  by  Lord  Salisbury. 

To  this  plea  the  plaintiff  demurred,  the  cause  of  demurrer  stated  ill 
*7541  ^^^  margin  being  "that  the  ^disapproval  of  Lord  Salisbury 
^  alleged,  not  being  a  condition  precedent^  affords  no  answer  to 
the  claim  for  5002/'     Joinder. 

Sixth  plea  "  on  equitable  grounds"  to  the  second  county  that,  befbre 
the  commencement  of  this  action,  and  before  any  demand  by  the  plain* 
tiff  of  payment  of  the  said  I.  0.  U.,  the  defendant  was  disapproved  of 
as  a  tenant  by  Lord  Salisbury,  and  the  plaintiff  was  thereby  rendered 
unable  to  sell  and  transfer  the  said  lease  to  the  defendant 

To  this  plea  also  the  plaintiff  demurred,  the  cause  of  demurrer  stated 
in  the  margin  being,  "  that  the  plea  confesses  a  breach,  and  does  not  in 
any  way  avoid  or  answer  it^  and  it  does  not  shew  how  Lord  Salisbury's 
disapproval  arose."    Joinder. 

tleplication  to  the  sixth  plea, — that  it  was  part  of  and  provided  by 
the  said  agreement,  that  the  said  sum  of  5002.  should  be  absolutely 
forfeited  to  the  plaintiff  by  the  defendant  in  case  of  non-completion  of 
the  said  agreement  by  him  the  defendant  on  the  said  22d  of  January; 
that  it  was  arranged  and  agreed  between  the  plaintiff  and  the  defendant, 
that,  in  order  and  for  the  purpose  of  obti^ining  the  defendant's  being 
approved  as  a  tettaut  by  Lord  Salisbury,  he  the  defendant  should  apply 
to  and  request  of  Lord  Salisbury  lo  accept  hitn  lis  such  tenant;  and 
that  thereupon,  and  before  iiny  disapproval  of  Lord  Salisbury  as  in  thsl 
pleft  mentioned,  the  defendant  Mcordingly  wrote  atxl  applied  to  Lord 
Salisbury  to  accept  hin^  as  such  tenant;  and  that  afterwards,  and  before 
uny  such  disapproval  as  in  that  plea  mentioned^  the  defenda&t  withdrew 
ftuch  application,  and  declined  to  Lord  Salisbury  to  be  itcoepted  as  saeh 
tenant  by  Lord  Salisbury^  And  by  his,  the  defendant's^  own  act,  and 
without  any  default  or  act  of  the  plaintiff,  prooUred  Lord  Salbbnry  to 
disapprove  of  him  the  defendant,  as  tenant  as  in  the  said  |)lea  is  men* 

^7551  ^^^^^^  f  ^"^^^  ^^^^  ^^^^  disapfM'oval  of  Lord  Salisbury  as  in  that 
^  plea  mentioned  was  procured  and  oocasioned  by  the  acts  and 
procurement  of  the  defendant,  and  Arom  his  refusal  and  unwiliingaess  to 
earry  into  effect  and  fulfil  the  said  agreement,  and  dot  otherwise. 

The  defendant  demurred  to  this  replication,  the  grounds  of  demarfet 
Itated  in  the  margin  being,  <*  that  the  replication  is  a  departure  froa 


COMMON  BENCH  REPORTS.    (10  J.  SCOTT.    N.  S.)       T5» 


the  second  count  of  th$  deoUration ;  and  tht^t  the  defendant's  d^cHnin j^ 
to  be  accepted  as  a  t^ni^nt  is  no  ground  for  Lord  Salisbury  disapproving 
of  him  as  such.'*    Joinder. 

Dwde9W€U^  for  the  pIaintiflf.(a)-^Botb  plea9  are  bad.  '^^he  r^i^gg 
action  is  brought  for  the  breach  of  an  agreement  for  the  sule  of  ^ 
the  plaintiff's  interest  in  a  farn),  subject  to  the  purqhaser's  being 
Approved  of  aa  a  tenant  by  Lord  Salisbury.  The  contract  was  entered 
into  op  the  23d  of  November,  1860;  and  the  transfer  was  to  take  plaoQ 
on  th^  3Sd  of  January,  1861*  The  action  was  commenced  before  th^ 
last-mentioned  day.  The  defendant  contracted  to  psy  500Z.  down;  but, 
as  he  was  unprepared  to  do  so,  the  plaintiff  consented  not  to  enforce 
that  part  of  the  agreement,  until  the  defendant  had  had  time  to  write  to 
his  banker  at  Berwick  to  remit  him  the  money.  Any  consideration  will 
support  such  a  promise  as  this.  '^  It  is  not  necessary  that  the  vendor 
should  be  actually  in  a  situation  to  perform  his  contract  at  the  time  it 
id  entered  into,  provided  he  is  able  in  proper  time  to  place  himself  in 
that  situation.  And  therefore  the  fact  of  there  being  imperfections  in 
the  title  lit  the  time  of  the  contract  will  form  no  ground  of  objection 
thereto,  if  such  imperfections  can  be  removed  before  the  time  for  com*' 
pleting  the  purchaae:"  Chitty  on  Contracts,  6th  edit.  279.  Assuming, 
therefore,  that  the  plaintiff  was  unable  at  the  time  to  obtain  the  consent 
of  Lord  oaliabury  to  the  defendant's  becoming  tenant  of  the  farm,  that 
would  not  disentitle  the  plaintiff  to  recover  the  500Z.  If,  *when  r^nr^ 
the  day  arrived  for  giving  the  defendant  possession,  the  plaintiff  ^ 
was  unable  to  procure  the  consent  of  Lord  S^^lisbury,  the  defendant 
might  be  entitled  to  recover  back  the  money :  but,  until  that  day,  th^ 
disapproval,  which  might  at  any  time  be  recalled,  would  be  no  answer 
to  the  plaintiff's  claim*  The  fifth  plea,  therefore,  is  clearly  bad.  Tbo 
sixth  plea  is  also  had.  It  is  not  alleged  that  the  disapproval  of  Lord 
Salisbury  was  intimated  before  the  lapse  of  a  reasonable  time  for  th^ 
defendant  to  g<^t  a  remittance  from  Berwick.     Tbia  plea  professes  to  b^ 

(o)  The  peiotfl  marked  for  Brgument  oq  the  part  of  the  plaintlflf  were  a»  followA : — 
Upon  9ht  d^mumn  io  the  pkQ9.-^**  1.  Tbat  the  flflb  and  •Uth  pUu  eopftsa  »  breacbi  but  «oiiv 
Uio  no  avoidance  of  it;  that  the  obtaining  of  Lord  Saliftbary'i  oontent  vaa  not  a  conditiofi 
I>recedcpt  to  the  plaintiff's  being  entitled  to  recover  itj  and  he  wa«  bj  the  agreement  entitled  tp 
receive  the  500/.  down  instaoter,  and  the  fresh  agreement  wns  founded  vpon  a  perfectly  dictini^t 
eeniideratioB,  vif.,  that  he  would  dispeoae  with  the  present  payment,  and  take  the  defendant's 
I.  0.  U. ;  that  this  agreement  was  a  perfectly  distinct  and  separate  agreement  from  the  first, 
and  the  plaintiff  is  entitled  to  reeorer  for  a  breach  of  it;  that,  even  if  the  facts  stated  would 
have  afforded  an  answer  to  the  original,  it  affords  no  answer  to  the  second  contract,  by  which 
the  plaintiff  gave  up  his  rights  under  that ;  that,  even  If  the  claim  rested  npon  the  origini^ 
agreement,  the  plea  affords  no  answer,  as  the  obtaining  of  Lord  Salisbury's  consent  was  to  be  |k 
matter  subsequent,  and  the  plaintiff  then  was  entitled  to  have  the  money  down  and  the  nae  of  It 
until  it  was  Anally  ascertained  that  Lord  Salisbury  would  not  accept  the  defendant;  that  the 
disapproval  of  Lord  Salisbury  oUeged  affords  no  answer,  as  it  does  not  fhow,  that,  before  tho 
expiration  of  tho  stipulated  period.  Lord  Salisbury  had  not  withdrawn  It,  and  approved*  biin,  or 
might  have  done  so;  that  a  Court  of  equUy  would  not  in  such  a  case  as  that  stated  in  the  sixth 
plea  award  a  perpetual  injunction ;  and  that  the  defendant  wa;  at  all  events  bound  to  show  under 
what  circumstances  the  alleged  disapproval  had  been  expressed,  and  that  it  was  continuing,  and 
that  the  defendant  was  in  no  way  in  default" 

Cpon  tk€  demmrrer  to  the  replication, — '*That  the  Conrt  of  equity  would  never  issue  a  per* 
petttsl  injynctioq  to  restraip  the  plaintiff  under  tho  circumstances  stated  from  proceeding  to 
recover  the  600/.,  ot  aU  events  unconditionally,  and  deprive  him  of  a  remedy  for  any  loss  thf 
defendant's  own  misconduct  may  have  entailed;  that  the  principle  volenti  non  fit  injuria  applies, 
and  the  defendant  cannot  avail  himself  of  his  own  act  to  avoid  tho  contract;  and  that  the  plea 
to  which  it  Is  pleaded  is  bad  in  substance." 
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the  I.  0.  U^  of  the  defendant  for  the  same,  the  defendant  promised  the 
plaintiff  that  he  would  pay  to  the  plaintiff  the  said  sum  of  500/.  at  a 
Ceftain  time  thereafter,  to  wit,  as  BOOh  as  he  dotild  write  to  his  banker 
ht  Berwick  and  procure  his  said  banker  to  remit  the  same  t  And  altlton^ 
the  time  for  payment  of  the  said  sHim  of  6O0L  pursuant  to  th#  said  litt- 
fiaentioned  promise,  afid  all  times  necessary  to  entitle  the  plaintiff  to 
recover  the  said  sum  of  500/.,  and  to  maintain  this  suit  for  the  recotery 
thereof,  had  elapsed  before  this  suit^  and  all  conditions  precedent  and 
things  had  happened  to  entitle  the  plaintiff  to  maintain  this  suit;  yet 
the  defendant  had  not  paid  the  said  sum  of  500/.  in  that  count  men- 
tioned, or  any  part  thet-eof ;  and,  although  payment  of  the  same  ms 
demanded  of  him  by  the  plaintiff  before  this  suit,  the  defendant  had 
wholly  neglected  and  refused  to  pay  the  same. 

Fifth  plea,  to  the  second  count,  that,  befofe  the  defendant  could  pro- 
dure  his  said  banker  to  remit  as  alleged,  and  before  any  demand  of  pay- 
ment of  the  said  L  0.  U.  by  the  plaintiff,  he  the  defendant  w«s  disap- 
proved of  as  a  tenant  by  Lord  Salisbury. 

To  this  pledk  the  plaintiff  demurred,  the  ca^se  of  demurrer  stated  ia 
*7S41  ^^^  margin  being  "that  the  ^disapprbval  of  Lord  Salisbury 
-I  alleged,  not  being  a  condition  precedent^  affords  no  answer  to 
the  claim  for  500//'     Joinder. 

Sixth  plea  "  on  equitable  grounds"  to  the  second  counti  that,  before 
the  commencement  of  this  action,  and  before  any  demand  by  the  plain- 
tiff of  payment  of  the  said  I.  0.  U.,  the  defendant  was  disapproved  of 
as  a  tenant  by  Lord  Salisbury,  and  the  plaintiff  was  thereby  rendered 
unable  to  sell  and  transfer  the  said  lease  to  the  defendant 

To  this  plea  also  the  plaihtiff  demurred,  the  cause  of  demuirrer  stated 
in  the  margin  being,  "  that  the  plea  confesses  a  breach^  and  does  not  in 
any  Way  avoid  or  answer  it^  and  it  does  net  show  how  Lord  Salisbury's 
disapproval  arose."    Joinder. 

tleplication  to  the  sixth  plea,-^that  it  was  part  of  and  provided  by 
the  said  agreement,  that  the  said  sum  of  500/.  should  be  absolutely 
forfeited  to  the  plaintiff  by  the  defendant  in  case  of  non^eompletion  of 
the  said  agreement  by  him  the  defendant  on  the  said  22d  of  January; 
that  it  was  arranged  and  agfeed  between  the  plaintiff  and  the  defendiot, 
that,  in  order  and  for  the  purpose  of  obtaining  the  defendant's  bein| 
approved  as  a  tettaut  by  Lord  Salisbury,  he  the  defendant  should  apply 
to  and  request  of  Lord  Salisbury  lo  accept  hitn  as  sueh  tenant ;  and 
that  thereupon,  and  befote  any  dieappi^oval  of  Li>rd  Salisbury  as  in  thai 
ple4  mentioned,  the  defendant  aecordingly  wrote  atxl  applied  to  Lord 
Salisbury  to  accept  him  as  such  tenant;  and  that  afterwards,  and  before 
any  such  disappl^oVal  as  in  that  plea  mentioned^  the  defendant  withdrew 
ftuch  application,  and  declined  to  Lord  Salisbury  to  be  acoepted  as  sseh 
tenant  by  Lord  Salisbury^  and  by  his,  the  defendant's^  own  act,  snd 
without  any  default  ot  act  of  the  plaintiff^  procured  Lotxl  Salisbury  to ' 
disapprove  of  him  the  defendant,  as  tenant  as  in  the  said  |)lea  is  men* 

"^^551  ^^^^^^'  ^"^^^  ^^^^  ^^^^  disapproval  of  Lord  Salisbury  as  in  that 
J  plea  mentioned  wae  procured  and  oucaeioned  by  the  acts  an4 
procurement  of  the  defendant,  and  Arons  his  refusal  and  unwillingneas  to 
earry  into  effect  and  fulfil  the  said  agreement,  and  dot  otherwise. 

The  defendant  demurred  to  this  replication,  the  grounds  of  defflurrer 
Itated  in  the  margin  being,  '*  that  the  replication  ia  a  departure  fnm 
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the  second  count  of  th$  decUratioQ ;  and  tbfit  the  defendapt'a  decliDing 
to  be  accepted  as  a  t^napt  is  i)o  ground  for  liord  Salisbury  disapproving 
of  hm  as  sucji."    Joinder. 

Dowde$wdly  for  the  plaintiff,(a)*-Both  pleaa  are  bad.  '^^he  r^ijigg 
action  is  brought  for  the  breach  of  an  agreement  for  the  s^^le  of  ^ 
the  plaintiff's  interest  in  a  farn),  subject  to  the  purqhaser's  being 
approved  of  aa  a  tenant  by  Lord  Salisbury.  The  contract  was  entered 
into  op  the  23d  of  Novewher,  1860;  and  the  transfer  was  to  take  plapQ 
on  the  33d  of  Janqairy,  1861.  The  action  was  commenced  before  th^ 
last^mentioned  day.  The  defendant  contracted  to  pay  500Z.  down ;  but, 
as  he  was  unprepared  to  do  so,  the  plaintiff  consented  not  to  enforce 
that  part  of  the  agreemeuti  until  the  defendant  had  had  time  to  write  to 
bis  banker  at  Berwick  to  remit  him  the  money.  Any  oonsideration  will 
support  such  a  promise  as  this.  *^  It  is  not  necessary  that  the  vendor 
should  be  actually  in  a  situation  to  perform  his  contraqt  at  the  time  it 
is  entered  into,  provided  he  is  able  in  proper  time  to  place  himself  in 
that  siituation.  And  therefore  the  fact  of  there  b^ing  imperfections  in 
the  title  at  the  time  of  the  contract  will  form  no  ground  of  objection 
thereto,  if  such  in^perfections  can  be  removed  before  the  time  for  com^ 
pleting  the  purchase:"  Chitty  on  Contracts,  6th  edit.  279.  Assuming, 
therefore,  that  the  plaintiff  was  unable  at  the  time  to  obtain  the  conneut 
of  Lord  Salisbury  to  the  defendant's  becoming  tenant  of  the  farm,  that 
ivould  not  disentitle  the  plaintiff  to  recover  the  500^.  If,  *when  r^^^jr 
the  day  arrived  for  giving  the  defendant  possession)  the  plaintiff  ^ 
was  unable  to  procure  the  consent  of  Lord  Salisbury,  the  defendant 
might  be  entitled  to  recover  back  the  money :  but,  until  that  day,  th^ 
disapproval,  which  might  at  any  time  be  recalled,  would  be  no  answer 
to  the  plaintiff's  claim*  The  fifth  plea,  therefore,  is  clearly  bad.  The 
sixth  plea  is  also  badf  It  is  not  alleged  that  the  disapproval  of  Lord 
Salisbury  was  intimated  before  the  lapse  of  a  reasonable  time  for  the 
defendant  to  get  a  remittance  from  Berwick.     This  plea  professes  to  be 

{a)  Tbe  petnU  marked  for  Argument  oq  the  part  of  the  plaintlflT  were  a»  follows : — 
UpQi^  lie  d^mmrren  lo  (ie/ifea*.— >"  1.  That  the  flf(b  and  sixth  pleas  eonfesi  »  breaeh*  but  eonr 
Uio  00  avoidi^nce  of  it ;  that  tbe  obtaioing  of  liord  Salisbory's  consent  was  not  a  condUiofi 
precedent  to  tbe  plaintiff's  being  entitled  to  recover  it,  and  ho  was  bj  the  agreement  entitled  tp 
receive  tbe  6002.  down  instanter,  and  the  fresh  agreement  wns  founded  vpon  a  perfectly  distinct 
eeoiideratioa,  tIs.,  that  he  would  dispense  with  the  present  payment,  and  take  the  defendant's 
I.  0.  U. ;  that  this  agreement  was  a  perfectly  distinct  and  separate  agreement  from  the  first, 
and  tbe  plaiatilF  is  antitled  to  reeorer  for  a  breach  of  it;  that,  even  if  the  facts  stated  would 
haTe  afforded  an  answer  to  tbe  original,  it  affords  no  answer  to  tbe  second  contract,  by  which 
tbe  plaintiff  gave  up  bis  rights  under  that ;  thati  even  if  the  claim  rested  upon  tbe  origini^ 
agreement,  tbe  plea  affords  no  answer,  as  the  obtaining  of  Lord  Salisbury's  consent  was  to  be  ft 
matter  subsequent,  and  the  plaintiff  then  was  entitled  to  have  tbe  money  down  and  tbe  use  of  It 
until  it  waa  Snnlly  ascertained  that  Lord  Salisbury  would  not  accept  the  defendant ;  that  the 
disapproval  of  Lord  Salisbury  alleged  affords  no  answer,  as  it  does  not  show,  that,  before  tho 
expiration  of  tho  stipulated  period.  Lord  Salisbury  had  not  withdrawn  it,  and  approved  him,  or 
might  have  done  so;  that  a  Court  of  equity  would  not  in  such  a  case  as  that  stated  in  the  sixth 
plea  award  a  perpetual  injunction ;  and  that  the  defendant  was  at  all  events  bound  to  show  under 
what  circumstances  the  alleged  disapproval  had  been  expressed,  and  that  it  waa  continuiDg,  and 
that  tbe  defendant  was  In  nq  way  in  default" 

Opon  th4  dewurrtr  to  the  replication , — "That  tbe  Cot^rt  of  equity  would  never  issue  a  per- 
petual injynctioi)  to  restroip  the  plaintiff  under  the  circumstances  stated  from  proceeding  to 
recover  tbe  600/,,  at  aU  events  unconditionally,  and  deprive  bim  of  a  remedy  for  any  loss  tbf 
defendant's  own  misconduct  may  have  entailed ;  that  the  principle  volenti  non  fit  injuria  applies, 
and  the  defendant  cannot  avail  himself  of  his  own  act  to  avoid  the  contract  j  and  that  the  plea 
to  which  it  Is  pleaded  is  bad  in  substance." 
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pleaded  as  a  defence  on  equitable  grounds.  It,  however,  discloses  no 
equity.  A  Court  of  equity  will  not  grant  an  injunction  to  restrain  a 
Tender  from  suing  for  a  deposit:  that  is  treated  as  a  purely  legal 
matter.  Nor  is  circuity  of  action  any  answer:  the  measure  of  damages 
would  be  different. 

♦7581       ^'  ^^^^>  ^^^  ^^^  defendant.(a) — The  declaration  ^discloses  no 

^  consideration  for  the  alleged  promise  of  the  defendant:  nor  does 

it  even  show  any  mtUual  agreement:  the  defendant  is  said  to  have 

agreed  to  one  thing,  the  plaintiff  to  another.     In  Ghitty  on  Contracts, 

Ep.  9,  10,  it  is  said,  that,  '^  In  order  that  a  simple  contract  may  be 
inding,  there  must  first  be  a  definite  promise  by  the  party  charged, 
accepted  by  the  person  claiming  the  benefit  of  such  promise.  Accord- 
ingly, no  contract  is  raised  by  a  mere  ex  parte  affirmation  in  disconree, 
or  by  a  mere  overture  or  offer  to  enter  into  an  agreement,  not  defini- 
tively and  expressly  assented  to  by  both  parties."  And  the  author 
refers  to  Jackson  v.  Galloway,  6  Scott  786,  792,  for  the  following 
passage  in  the  judgment  of  Tindal,  C.  J., — **  A  contract,"  says  Pothier 
(1  Pothier  on  Oblig.  part  1,  c.  1,  §  1,  art.  2),  **  includes  a  concurrence 
of  intention  in  two  parties,  one  of  whom  promises  something  to  the 
other,  who  on  his  part  accepts  such  promise.  A  pollicitation  is  a  pro- 
mise not  yet  accepted  by  the  person  to  whom  it  is  made.  PoHicitatio  est 
solius  offerentis  promissum.  A  pollicitation,  according  to  the  rules  of  mere 
natural  law,  does  not  produce  what  can  be  properly  called  an  obligation ; 
and  the  person  who  has  made  the  promise  may  retract  it  at  any  time 
before  it  is  accepted ;  for,  there  cannot  be  any  obligation  without  a  right 
being  acquired  by  the  person  in  whose  favour  it  is  contracted,  against 
the  party  bound.  Now,  as  I  cannot  by  the  mere  act  of  my  own  mind 
inncqi  transfer  to  another  a  *right  in  my  goods  without  a  concurrent 
^  intention  on  his  part  to  accept  them,  neither  can  I  by  my  promise 
confer  a  right  against  my  person,  until  the  person  to  whom  the  promise 
is  made  has,  by  his  acceptance  of  it,  concurred  in  the  intention  of  ac- 
quiring such  right."  In  Cooke  v.  Oxley,  3  T.  R.  658,  the  decltration 
stated  that  the  defendant  had  proposed  to  sell  and  deliver  to  the  plain- 
tiff goods  upon  certain  terms,  if  the  plaintiff  would  agree  to  purchase 
them  upon  those  terms,  and  would  give  the  defendant  notice  thereof 
before  four  o'clock  on  that  day :  averment,  that  the  plaintiff  did  agree^ 

I    (a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  foUows  :^ 
''  I.  That  the  second  plea  to  the  second  count  is  a  good  answer  thereto : 
**  2.  That,  in  the  third  plea  to  the  second  count,  it  was  not  necessary  to  show  how  Lord  8sli5> 
bnry's  disapproval  arose,  but  that  it  was  sufficient  to  state  that  Lord  Salisbury  dissppiered 
before  the  bOOL  was  demanded,  or  the  action  brought : 

**  3.  That  the  third  plea  to  the  second  oount  is  a  good  answer  thereto,  inasmuch  ai^  if^  sAbt 
the  disapproval  by  Lord  Salisbury  the  defendant  had  paid  the  said  deposit  of  600^  to  tht  pUie- 
tiff,  he  would  inlmediately  on  such  payment  be  entitled  to  recover  it  back : 

"4.  That  the  replication  to  the  third  plea  is  bad,  as  being  a  departure  from  the  deeUrstioa, 
and  also  on  the  ground  that  the  withdrawal  by  the  defendant  of  his  application  wai  no  sufi- 
cient  reason  for  Lord  Salisbury  disapproving  of  him  as  a  tenant,  nor  doea  it  amount  to  a  pro- 
curing Lord  Salisbury  to  disapprove  of  him  as  a  tenant;  and  that  the  replication  does  not  show 
that  there  was  such  a  non-completion  of  the  said  agreement  by  the  defendant  as  wodd  cnue 
to  the  forfeiture  of  the  600Z.  within  the  meaning  of  the  said  agreement : 

«  6.  That,  if  at  any  time  before  the  deposit  of  the  6002.  was  paid  to  the  plaintiff.  Lord  Salis- 
bury disapproved  of  the  defendant  as  a  tenant,  this  action  is  not  maintainable,  on  the  priseiplo 
of  avoiding  circuity  of  action : 

**  6.  That  the  declaration  if  bad  i&  substance,  as  not  disolosing  a  sufficient  ocasiditatieB  for 
the  promise." 
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tnd  gave  the  required  notice,  bat  defendant,  on  request,  did  not  deliver. 
After  verdict  the  judgment  was  arrested ;  and,  a  writ  of  error  having 
been  brought,  that  decision  was  affirmed,  on  the  ground  that  it  appeared 
by  the  record  that  there  was  only  a  proposal  of  sale  by  one  party,  and 
no  allegation  that  the  other  party  had  acceded  to  the  contract  of  8ale.(a) 
[Erls,  C.  J. — The  agreement  here  roust  be  in  writing.]  Still  there  is 
no  consideration  for  the  second  promise.  The  consideration  alleged  is, 
that  the  plaintiflf  would  dispense  with  the  payment  down  of  the  500^., 
and  take  the  defendant's  I.  0.  U.  Now,  there  could  be  no  dispensation 
after  breach.  [Erlb,  C.  J.^It  was  a  contemporaneous  act.]  The  fifth 
plea,  at  all  events,  affords  a  good  answer.  It  states,  that,  before  the 
defendant  could  procure  his  banker  to  remit  the  money,  and  before  any 
demand  of  payment  of  the  I.  0.  U.,  the  defendant  was  disapproved  of 
as  a  tenant  by  Lord  Salisbury.  Then,  the  sixth  plea  states,  that,  before 
the  commencement  of  the  action,  and  before  any  demand  of  payment  of 
the  I.  0.  U.,  the  defendant  was  disapproved  of  as  a  tenant  by  Lord 
Salisbury,  and  the  ^plaintiff  was  thereby  rendered  unable  to  sell  r^cygA 
and  transfer  the  lease  to  him.  Both  these  are  perfectly  good  ■- 
pleas.  If  the  vendor  of  a  lease,  in  which  there  is  a  covenant  not  to 
assign  without  the  lessor's  consent,  contract  to  assign  his  interest,  it  is 
incunabent  on  him,  and  not  on  the  purchaser,  to  procure  the  lessor's 
license  for  the  assignment :  Lloyd  r.  Crispe,  6  Taunt.  249  (E.  G.  L.  R. 
vol.  1) ;  Mason  v.  Gorder,  7  Taunt.  9  (£.  G.  L.  R.  vol.  2) ;  2  Marsh. 
303  (E.  G.  L.  R.  vol.  4).  The  replication  to  the  sixth  plea  is  bad,  on 
the  ground  of  departure :  it  imports  an  entirely  new  agreement.  [Wil- 
tiAMS,  J. — It  is  pleaded  as  an  equitable  answer  to  your  equitable  plea ; 
its  object  being  to  show  that  you  do  not  come  into  Gourt  with  clean 
hands.]  There  could  be  no  necessity  for  any  application  being  made  to 
Lord  Salisbury  for  his  consent,  unless  there  was  a  covenant  against 
alienation  without  consent ;  and,  if  so,  it  was  the  plaintiff's  duty  to 
obtain  Lord  Salisbury's  consent,  and  he  should  have  shown  that  he  had 
done  something  towards  procuring  it.  The  period  mentioned  for  the 
completion  of  the  agreement  had  not  arrived  when  the  action  was 
brought.  The  defendant  might  in  the  interim  have  withdrawn  his 
refusal. 

Dowdesufell  was  heard  in  reply« 

Erle,  C.  J. — The  plaintiff  by  his  declaration  claims  a  sum  of  500L 
The  original  contract  between  the  parties  was,  that  the  plaintiff  should 
sell  and  transfer  to  the  defendant  a  farm,  &c.,  for  500L  down,  the  imple- 
ments, stock,  &;c.,  to  be  taken  at  a  valuation, — subject  to  the  defend- 
ant's being  approved  of  as  a  tenant  by  Lord  Salisbury ;  the  purchase 
to  be  completed  and  the  amount  of  the  valuation  paid  by  the  22d  of 
January,  1861.  But  this  action  is  brought  upon  a  substituted  contract, 
under  which  the  plaintiff  agreed  to  dispense  *with  the  payment  r^Tgi 
down  of  the  500/.,  and  to  take  the  defendant's  I.  0.  U.  for  that  '- 
sum,  the  defendant  promising  to  pay  the  plaintiff  the  500/.  as  soon  as 
he  could  write  to  his  banker  at  Berwick,  and  procure  him  to  remit  th6 
same.  The  whole  contract  on  both  sides  was  subject  to  the  approval 
of  Lord  Salisbury.    Now,  the  fifth  plea  states  that  before  the  defendant 

(a)  See  obserTAtioofl  on  this  case  per  Bayley,  J.,  in  Hampbries  «.  Carralho,  10  East  45,  48, 
and  per  hui,  C.  J.^  in  Routledge  v.  Granl^  4  Bingh.  6d3,  660  (E.  G.  L.  R.  roL  19),  1  M.  A  P. 
717. 
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oodM  procure  hia  sf^id  banker  to  rei^it  as  alleged,  and  before  9fq  d^ 
maud  of  payment  Qf  th^  I*  0,  XJ.  by  the  plaintiff,  the  defendant  vi|9 
diaapproved  of  aa  fk  tenant  by  Lord  Salisbury.  If  the  whole  contnict 
vai  Bubject  to  the  approvf&l  of  the  defei^dant  by  Lord  Saliabnry  as  a 
tenant,  and  before  the  arrival  of  the  tin^e  at  which  by  the  aubstituted 
agreement  the  money  was  to  be  paid  Lord  Saliabury'a  disapproval  had 
intervened,  I  think  that  disapproval  is  a  bar  to  the  plaintiff's  claim  for 
the  5002.  It  appears  to  ma  that  the  fifth  plea  is  a  good  plea,  if  capable 
of  being  provQd.  The  words  of  the  plea  njust  be  read  in  the  same  aeose 
as  that  in  which  they  are  used  in  the  declaration.  The  defendant  farther 
pUads,  on  equitable  grounds^  that,  before  the  commencement  of  the 
action,  and  before  any  demand  by  the  plaintiff  of  payment  of  the  L  0. 
Um  the  defendant  was  disapproved  of  as  a  tenant  by  Lord  Salisburyi  and 
the  plaintiff  was  thereby  rendered  unable  to  sell  and  transfer  the  said 
lease  to  the  defendant*  X  do  not  think  that  is  a  good  equitable  plea.  It 
discloses  no  grounds  upon  whioh  the  defendant  would  be  entitled  to  an 
inmnction  in  a  Court  of  equity,  because  it  confesses  that  there  had  been 
a  breach  of  contraot  by  the  defendant  before  the  disapproval  of  Lord 
Salisbury  intervened*  Assuming,  however,  that  it  may  he  a  good  plea, 
there  is  a  replication  whioh  states  that  it  was  arranged  and  agreed  be« 
tween  the  plaintiff  and  the  defendant,  that,  in  order  and  for  the  purpose 
*76*^1  ^^  obtaining  the  defendant's  being  approved  as  a  tenant  by  ^Lord 
"•'  Salisbury,  he  the  defendant  should  apply  to  and  request  of  Lord 
Salisbury  to  accept  him  as  such  tenant,  and  that  thereupon,  and  before 
any  disapproval  of  Lord  Salisbury  as  in  the  sixth  plea  mentioned,  the 
defendant  applied  to  Lord  Salisbury  to  accept  him  aa  such  tenant,  and 
that  afterwards,  and  before  any  such  disapproval  as  in  that  plea  men* 
tioned,  the  defendant  withdrew  4uch  application,  and  declined  to  Lord 
Salisbury  to  be  accepted  as  sych  tenant,  and  by  his  own  act,  and  with- 
out any  default  or  act  of  the  plaintiff,  procured  Lord  Salisbury  to  disap- 
prove of  him  as  such  tenant,  &c.  The  substance  of  that  is,  that  the 
disapproval  of  Lord  Salisbury  was  procured  by  the  act  of  the  defendant, 
in  order  to  afford  him  a  pretext  for  breaking  his  contract,  I  think  that 
is  a  good  replication.  I  think  there  ^an  be  no  doubt,  that,  if  the  defend- 
ant had  gone  to  a  Court  of  equity,  and  it  had  been  shown  that  the  failure 
to  procure  the  approval  of  Lord  Salisbury  to  his  becoming  the  tenant 
had  arisen  from  his  own  act,  he  would  not  have  succeeded  in  obtaining 
relief.  The  result  is,  that  the  defendant  is  entitled  to  judgment  on  the 
Qfth  plea,  and  the  plaintiff  to  judgment  on  the  demurrers  to  the  sixth 
plea  and  to  the  replication  thereto. 

Williams,  J.-^I  am  entirely  of  the  same  opinion :  and  I  will  only 
add,  that,  as  to  the  words  in  the  fifth  plea  "  before  the  defendant  could 
procure  his  said  banker  to  remit  as  alleged,"  without  intending  to  ex- 
press any  dissent  from  what  has  fallen  froni  my  Lord,  I  do  not  think  we 
are  called  upon  to  give  any  opinion  as  to  what  is  the  real  period  de- 
scribed by  those  words.  Possibly  it  may  hereafter  become  necessary 
for  the  Court  to  express  an  opinion ;  but  I  think  we  ought  not  to  do  so 
now.  It  is  enough  to  say  that  the  same  construction  must  be  given  to 
*7631  ^^^  vords  of  the  plea  as  *is  given  to  the  same  words  in  the  de- 
-'  claration.  All  that  the  plea  means,  is,  that  the  period  for  pay- 
ment of  the  money  in  the  plea  and  in  the  substituted  agreement  was  the 
same,  and  that,  before  that  period  arrived,  the  disapproval  of  the  defeod* 
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ant  as  a  tenant  by  Lord  Salisbury  had  been  expressed.  I  think  that  is 
a  good  answer.  The  sixth  plea  is  clearly  bad :  it  affords  no  equitably 
answer  to  the  demand  in  the  second  count :  and,  as  to  the  replication, 
for  the  reasons  given  by  ray  Lord,  I  think  it  in  substance  affords  an 
answer  to  the  sixth  plea.  It  may  be  that,  under  the  circumstances,  the 
plaintiff's  claim  must  be  limited  to  such  damages  as  could  properly  be 
awarded  to  him  for  being  deprived  of  the  use  of  the  money  from  the 
time  at  which  it  ought  according  to  the  agreement  to  have  been  paid 
until  the  time  when  he  could  be  compelled  to  return  it. 

WiLLES,  J. — I  am  of  the  same  opinion.  Mr.  DowdesweWs  most 
plansible  argument  on  the  fifth  plea,  is,  that  the  disapproval  of  Lord 
Salisbury  was  immaterial  before  the  day  named  for  the  completion  of  the 
contract.  But  it  strikes  me  that  the  true  construction  of  the  agreement 
la,  not  that  the  parties  are  to  go  on  from  day  to  day  doing  nothing  until 
the  22d  of  January,  but  that  application  was  to  be  made  to  Lord  Salis- 
bury for  his  approval  within  a  reasonable  time,  and  that,  whether  the 
contract  was  to  be  carried  into  effect  or  not,  was  to  depend  upon  the 
issue  of  that  application.  If  the  approval  of  Lord  Salisbury  was  not 
obtained,  then  the  contract  was  to  be  off.  That  being  so,  when  that  had 
occurred  which  was  to  put  an  end  to  the  contract,  the  plaintiff  would 
have  been  bound  to  return  the  5007.  if  it  had  been  paid  in  pursuance  of 
the  original  agreement.  He  has  entered  into  a  bargain  to  postpone  the 
lodging  of  the  money  until  *after  a  certain  day,  before  the  arrival  rmnaA 
of  which  the  disapproval  of  Lord  Salisbury  was  expressed.  The  '- 
sixth  plea  raises  an  extremely  nice  point.  The  legislature,  in  enabling 
Courts  of  common  law  to  allow  equitable  pleas  to  be  pleaded,  has  only 
enabled  them  to  do  so  where  a  Court  of  equity  would  restrain  the  plain-* 
tiff  from  suing  absolutely  and  unconditionally.  Testing  it  by  that,  this 
plea  shows  a  state  of  things  in  which  the  defendant  has  made  default, 
and  in  which,  if  the  defendant  had  not  made  such  default,  the  plaintiff 
might  have  used  and  made  a  profit  of  the  5002.  for  a  given  time.  I  am 
not  disposed  to  think  that  is  a  case  in  which  a  Court  of  equity  would 
interfere  to  the  extent  required  to  satisfy  the  rule  which  has  been  laid 
down  upon  the  subject  of  equitable  pleas.  As  to  the  replication,  I  agree 
with  my  Lord  that  it  is  a  good  answer. 

Btles,  J. — I  agree  with  the  rest  of  the  Court.  As  to  the  construo- 
tion  of  the  fifth  plea,  I  also  consider  with  my  Brother  Williams  thai 
that  will  recur  to  us  upon  the  trial  of  the  issues.  At  present^  it  is 
enough  to  say,  that,  whatever  be  the  construction  of  the  words  in  the 
declaration,  the  same  construction  must  be  given  to  the  same  words  in 
the  plea.  One  cannot  help  seeing  the  probability  that  the  facts  will 
show,  that,  so  soon  as  the  500Z.  became  payable,  the  plaintiff  became 
liable  to  refund  it ;  and  therefore  in  reality  this  is  a  mere  struggle  for 
nominal  damages.   .  Judgment  accordingly. 

c.  B,  N.  s.,  VOIi.  x,-^28 
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Where  a  itatnte  limiti  the  period  within  which  an  action  is  to  he  brought  for  an  act  done  er 
committed,  if  the  cause  of  action  be  a  tingle  acty  or  one  which  amonnte  to  a  treapass  (except 
it  be  a  continning  trespasfl),  the  action  must  be  brought  within  the  pretcribed  period  after 
the  actnal  doing  of  the  thing  complained  of:  bnt,  if  the  eanee  of  action  be,  not  the  doing  of 
the  thing,  bat  the  reeiilting  of  damage  onl  j,  the  period  of  limitation  is  to  be  eompnted  froB  tbt 
time  when  the  plaintiff  eastained  the  injury. 

By  the  General  Turnpike  Act,  3  O.  4,  c.  125,  e.  147,  all  actions  against  trustees  of  any  torapike- 
road  for  anything  done  in  pursuance  of  the  Act  must  be  commenced  within  three  months 
after  the  fact  committed.  The  trustees  of  a  turnpike-road,  acting  boni  fide  in  ezeentioa  of  the 
powers  conferred  upon  them  by  their  Act,  eonrerted  an  open  diteh  at  the  side  of  the  rosd 
into  a  covered  drain,  placing  gratings  at  intervals,  with  eatoh-pits,  to  carry  off  the  water  iroii 
the  surface  of  the  road  into  the  drain  :  but,  in  consequence  (as  the  jury  found)  of  the  negli* 
gent  way  in  which  the  catch-pits  were  constructed  and  kept,  the  drain  was  in  times  of  heavy 
rain  insufficient  to  carry  off  the  water  in  its  accustomed  channel,  and  it  was  conseqnentlj 
diverted  to  the  plaintiff's  land,  and  drowned  his  colliery  : — 

Held,  that  an  action  brought  within  three  months  afCer  the  damage  sustained  from  this  eos- 
tinning  nuisance  was  brought  in  timej  that  the  trustees  were  liable;  and  that  it  wu  no 
misdirection  on  the  part  of  the  iTudge  to  abstain  from  telling  the  jury  that  the  defendants,  as 
tmsitees  acting  gratuitously  for  the  benefit  of  the  public,  were  not  responsible  if  they  acted 
with  reasonable  skill  and  care  and  to  the  best  of  their  judgnoient. 

This  was  an  action  against  the  defendant  as  clefk  to  the  tnuteea 
of  the  Sedgeley  Road,  in  the  county  of  Stafford,  for  alleged  negligence 
in  reference  to  works  executed  by  them  under  the  authority  of  their 
Act. 

The  declaration  stated  that  the  trustees  so  negligently,  carelessly, 
wrongfully,  and  improperly  conducted  themselves  in  and  about  iraproyiDg, 
maintaining,  and  keeping  in  repair  a  certain  turnpike-road  leading  from 
Cann  Lane  to  the  town  of  Bilston,  in  the  county  of  Stafford,  to  wit,  bj 
making  and  keeping  manifestly  insufficient  catch-pits  for  carrying  off 
the  water  accumulating  and  running  in  and  along  the  said  road,  and  bj 
improperly  cutting  divers  outlets  from  the  said  road  into  the  adjoining 
land,  that,  by  means  of  such  negligent,  careless,  wrongful,  and  improper 
conduct,  large  quantities  of  water  ran  from  such  road  into  the  land  and 
collieries  of  the  plaintiff,  whereby  the  said  land  and  collieries  had  been 
and  were  damaged,  and  the  plaintiff  had  been  and  was  prevented  from 
working  the  said  collieries,  and  lost  large  gains  and  profits  which  be 
would  otherwise  have  made,  and  had  been  put  to  great  expense  in  and 
about  pumping  the  water  out  of  the  said  collieries,  and  putting  the  same 
^7661  ^S^^^  ^^^^  working  *order,  and  thereby  large  quantities  of  mining 
-J  tools,  apparatus,  and  stock  had  been  injured,  destroyed,  and  lost 
to  the  plaintiff. 

The  defendants  pleaded  not  guilty  by  statute, — 8  6.  4,  c  126,8. 
147. 

The  cause  was  tried  before  Byles,  J.,  at  the  Stafford  Summer  Assiiee, 
1860,  when  the  following  facts  appeared  in  evidence : — The  plaintiff  was 
the  owner  of  a  colliery  called  the  Prior  Fields  colliery,  near  which,  and 
inclining  towards  it,  was  a  steep  road  under  the  management  of  the 
Sedgeley  Road  trustees,  called  Cann  Lane  Road.  Formerly  there  ms 
an  open  ditch  at  the  side  of  this  road,  by  which  the  water  m  times  of 
heavy  rain  was  carried  off  to  a  canal,  without  doing  any  damage  to  the 
adjoining  property.  A  few  years  ago,  however,  the  trustees  converted 
this  open  ditch  into  .a  covered  drain  or  culvert,  with  gratings  placed  at 
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intervals  to  carry  the  water  into  it  from  the  road,  with  catch-pits  to  pro- 
vent  the  drain  from  being  silted  op.  But,  in  consequence,  as  was  stated 
by  the  plaintiff's  witnesses,  of  the  insufficiency  of  these  catch-pits,  or 
their  being  kept  in  an  improper  state,  the  covered  drain  failed  at  times 
to  carry  off  all  the  surface  water  in  the  direction  in  which  it  had  passed 
by  the  old  ditch :  and  the  result  was  that  large  quantities  of  rain  water 
which  otherwise  would  have  flowed  harmlessly  away,  flooded  the  road  at 
the  bottom  and  also  the  adjoining  land  belonging  to  one  Pemberton,  and 
from  thence  percolated  through  the  plaintiff's  land  and  into  his  colliery, 
and  did  considerable  mischief. 

The  plaintiff  had  originally  complained  of  the  nuisance  to  the  trustees 
in  Jnly,  1859,  when  some  attempt  was  made  by  them  to  abate  it.  But, 
in  the  months  of  November  and  December  in  that  year,  the  plaintiff's 
colliery  was  so  flooded  as  wholly  to  prevent  his  working  it. 

*This  action  was  commenced  on  the  19th  of  January,  1860.       ri^'*(*7 

On  the  part  of  the  defendants,  it  was  objected  that  the  action  ^  '  ^ 
should  have  been  brought  within  three  months  after  the  works  were  done 
which  occasioned  the  damage,  pursuant  to  the  147  th  section  of  the  General 
Turnpike  Act,  8  G.  4,  c.  - 126,  which  provides  that  actions  against 
trustees  shall  be  commenced  or  prosecuted  within  three  months  after 
the  fact  committed  and  not  afterwards,-— or,  at  all  events,  from  the  timo 
the  first  injury  resulted.  It  was  further  contended,  that  the  trustees, 
being  a  public  body,  acting  according  to  the  best  of  their  judgment  in 
the  execution  of  their  duties  under  the  Act  of  Parliament,  and  receiving 
no  personal  emolument,  were  not  responsible. 

For  the  plaintiff  it  was  insisted  that  the  period  of  limitation  ran  from 
the  time  the  damage  was  sustained,  and  not  from  the  time  of  the  doing 
of  the  work ;  and  that  there  was  no  distinction  in  this  respect  between 
the  case  of  public  trustees  and  that  of  an  individual. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  defendants 
had  been  guilty  of  negligence  in  doing  what  they  did.  The  jury 
found  for  the  plaintiff,  with  nominal  damages, — leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court  should  think 
the  action  was  not  maintainable,  or  not  brought  in  time. 

Pigott,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  nonsui^  on  the  ground  that  the  action  was  brought  too  late,  being 
brought  more  than  three  calendar  months  after  the  fact  committed, 
within  the  meaning  of  the  147th  section  of  the  8  G.  4,  c.  126 ;  or  for  a 
new  trial  on  the  ground  that  the  Judge  ^misdirected  the  jury,  in  r^t^no 
not  leaving  to  them  the  question  whether  the  defendants  had  '- 
been  guilty  of  negligence,  or  want  of  due  care  in  keeping  the  catch-pits 
mentioned  in  the  declaration  of  an  insufficient  size  or  improper  state  for 
carrying  off  the  water,  and  in  stating  to  the  jury  that  they  were  to  con« 
aider  the  case  as  if  it  were  one  of  a  private  individual  suing  another, 
and  that  the  Judge  should  have  left  it  to  the  jury  to  say  whether  tho 
defendants  as  trustees  acting  gratuitously  for  the  public  benefit  had  acted 
with  reasonable  skill  and  care  to  the  best  of  their  judgment ;  or  on  tlio 
ground  that  the  verdict  was  against  the  evidence.  The  following  cases 
were  referred  to, — Jones  v.  Bird,  5  B.  &  Aid.  887  (E.  G.  L.  R.  vol.  7), 
Sutton  V.  Clarke,  6  Taunt.  29  (E.  G.  L.  B.  vol.  1),  Wordsworth  v.  Har- 
ley,  1  B.  &  Ad.  391  (E.  G.  L.  B.  vol.  20),  Oakley  v.  The  Kensington 
Canal  Company,  5  B.  &  Ad.  138  (E.  C.  L.  B.  vol.  27),  The  Grocers' 
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Company  v.  Donn^^  3  N.  0.  8i  (E.  0.  L.  R.  toI.  82),  3  Seott  856, 
Violett  V.  Sympson,  8  Ellis  &  B.  844  (E.  G.  L.  B.  vol.  92),  Rock  v 
Williama,  8  Hurlst.  &  N.  808,t  Bonomi  v.  Backhouse,  EliiB,  B.  &  K  622 
(B.  C.  L.  R,  vol.  96). 

Ghay  and  Holl  showed  canse.*— The  action,  which  was  brought  within 
three  months  after  the  damage  aocmed  to  the  plaintiff  from  the  negligence 
of  the  defendants,  was  commenced  in  time.  The  147th  section  of  the 
3  6.  4,  c.  126,  requires  the  action  to  be  commenced  or  prosecuted  within 
three  months  after  the  fact  committed.  Now,  *^  the  fact  committed" 
which  gives  the  plaintiff  a  cause  of  action,  is,  the  keeping  the  catch-piti 
in  an  insuffioient  state ;  for,  there  is  no  doubt  that  an  act  of  nonfeasance 
is  within  the  contemplation  of  the  Act.  The  plaintiff  could  not  on  the 
first  formation  of  these  works  sue  for  prospective  damage ;  nor  was  he 
bound  to  sue  upon  the  happening  of  the  first  slight  injury  he  sustained : 
he  was  fully  justified  in  waiting  until    real  and  substantial  damage 

*7fiQ1  o^^c^f^^d*  ^bis  i^  Q^^  li^*  Bonomi  v.  Backhouse,  Ellis,  B.  *k  E. 
'  ^^J  622  (E.  C.  L.  B.  vol.  96),  and  that  class  of  cases,  where  the 
whole  injury  complained  of  flows  from  one  act  done.  The  cause  of 
action  here  is,  the  omission  of  the  trustees  to  have  these  catch-pits  in  a 
proper  and  efficient  state  at  the  time  a  flood  comes.  Suppose  the  plain- 
tiff, having  sustained  slight  damage,  had  brought  his  action  and  recovered 
20s.,  and  three  months  afterwards,  from  the.  continuance  of  the  catch- 
pits  in  the  same  improper  condition,  he  sustained  further  damage  to  the 
extent  of  10002.,  would  the  recovery  in  the  first  action  be  any  answer 
to  the  second  ?  Clearly  not.  Roberts  o.  Read,  16  Bast  215^  is  Tory 
like  this  case.  It  was  there  held,  that,  though  the  General  Highway 
Act,  13  6.  8,  c.  78,  s.  81,  directed  that  actions  against  any  persons  for 
anything  done  or  acUtd  in  pursuance  thereof,  should  be  commenced  within 
three  calendar  months  after  the  fact  committed,  and  not  afterwards ;  yet, 
if  surveyors  of  highways,  in  the  execution  of  their  office,  undermined  a 
wall  adjoining  to  the  highway,  which  did  not  fall  till  more  than  three 
months  afterwards,  they  were  responsible  for  the  consequential  injary 
within  three  months  after  the  falling  of  the  wall.  In  the  course  of  the 
argument,  Bayley,  J.,  asks,  ^^  How  was  the  damage  to  be  estimated  be* 
fore  it  actually  happened  V'  The  same  question  may  be  asked  here. 
And,  in  giving  judgment.  Lord  Ellenborough  says :  ^^  It  is  sufficient  that 
the  action  was  brought  within  three  months  after  the  wall  fell,  for,  that 
is  the  gravamen :  the  consequential  damage  is  the  cause  of  action  in 
this  case.  If  this  had  been  trespass,  the  action  must  have  heea  brought 
within  three  months  after  the  act  of  trespass  complained  of :  but,  being 
an  action  on  the  case  for  consequential  damage,  it  could  not  have  been 
brought  till  the  specific  wrong  had  been  suffered."  The  London  Dock 
Act,  89  &  40  Gh  3,  c.  47,  s.  151,  enacts  that  no  action  shall  be  coo- 
*7701  ^'^^^^^^  against  any  person  for  ^anything  done  in  porsuance  of 
-'  that  Act  after  six  calendar  months  next  after  the  fact  oommitted: 
the  London  Dock  Company  had  two  years  before  the  oommencement  of 
an  action  undermined  the  wall  of  a  wharf  in  one  undivided  third  part 
of  which  the  plaintiff's  father  then  had  a  life  interest,  with  remainder  to 
bis  son  in  fee :  in  consequence  of  this  undermining,  the  wall  fell,  (lU  afiet 
the  plaintiff  *8  tide  accrued :  and  it  was  held  that  the  son  might  maintain 
the  action,  although  the  wall  was  undermined  during  the  lifetime  of  the 
father ;  and  that  the  action  was  brought  in  time,  if  brought  within  six 
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months  after  the  falling  of  the  wall :  Gillon  t*.  BoddingtOQi  R.  k  M. 
161  (E.  C.  L.  R.  vol.  21),  1  Car.  &  P.  641  (E.  C.  L.  R.  vol.  12).  In 
Howell  V.  Young,  5  B.  &  C.  259,  268  (E.  C.  L.  R.  vol.  11),  8  D.  &  R. 
14  (E.  C.  L.  R.  vol.  16),  Holrovd,  J.,  says :  "  What  is  said  by  Holt,  0. 
J.,  in  Fetter  v.  Beale,  11  Salk.  1  (1  Lord  Raym.  889),  explains  the 
principle  of  the  decision  in  Gillon  v.  Boddington :  there,  although  the 
excavation  was  made  in  the  life  of  the  father,  it  was  continued  after  his 
death,  and  after  the  title  of  the  remainder-man  had  accrued.  The  con- 
tiDaance  of  the  excavation  was  a  continuing  nuisance,  and  constituted  a 
nev  cause  of  action.*'  That  precisely  meets  the  present  case :  the  making 
of  the  catch-pits  was  no  cause  of  action  per  se ;  the  cause  of  action  is,  the 
neglecting  to  keep  them  in  a  proper  and  efficient  state,  whereby  damage 
resulted  to  the  plaintiff.  In  Bonomi  v.  Backhouse,  Ellis,  B.  '&  E.  &22 
(E.  C.  L«  R.  vol.  96),  the  act  of  which  the  plaintiff  complained  was  one 
single  act  of  commission :  there  was  no  continning  duty  or  continuing 
negligence.  [Bylbs,  J. — Like  a  breach  of  a  covenant  to  repair.  Wil- 
liams, J.— In  Holmes  v.  Wilson,  10  Ad.  k  E.  503  (E.  C.  L.  R.  vol.  37), 
the  trustees  of  a  turnpike^road  built  buttresses  to  support  it  on  the  land  of 
A.,  and  A.  thereupon  sued  them  and  their  workmen  in  trespass  for  such 
erection,  and  accepted  money  paid  into  Court  in  full  satisfaction  of  the 
^trespass :  and  it  was  held,  that,  after  notice  to  the  defendants  ri^^n-i 
to  remove  the  buttresses,  and  a  tefusal  to  do  soy  A.  might  bring  *- 
another  action  of  trespass  against  them  for  keeping  and  continuing  the 
buttresses  on  the  land,  to  which  the  former  recovery  was  no  bar.  That 
was  considered  a  strong  decision.  It  was  followed,  however,  by  the 
Court  of  Exchequer  in  Thompson  v.  Gibson,  7  M.  &  W.  456.t  Willes, 
J.^On  the  ground  that  It  was  a  continuing  trespass.  Williams,  J. — 
The  cases  on  this  subject  are  considered  in  Battishill  v.  Reed,  18  G.  B* 
696  (B.  C.  L.  R.  vol.  86),  where  Jervis,  G.  J.,  in  the  course  of  the  argu- 
meot,  says, — '*  The  rule  suggested  in  Holmes  v.  Wilson  and  Thompson 
V.  Gibson  is  adopted  by  Professor  Sedgwick, — see  Sedgwick  on  Damages, 
2d  edit.  p.  144,  where  it  is  said, — '  Everv  continuance  of  a  nuisance  is 
held  to  be  a  fresh  one,  and  therefore  a  fresh  action  will  lie. '(a)  And, 
says  Blackstone  (8  Bl.  Con.  ch.  IS),  speaking  of  the  same  subject,  very 
exemplary  damages  will  probablv  be  given,  if,  after  one  verdict  against 
him,  the  defendant  has  tne  hardiness  to  continue  it.  On  this  ground^ 
that  suit  can  be  brought  toties  quotieSi  it  has  been  decided,  that,  in  an 
action  on  the  case  for  a  nuisance,  damages  sustained  subsequent  to  the 
bringing  of  the  action  are  not  recoverable. "(i)  You  must  contend  here 
as  the  fresh  nuisance  was  a  fact  committed.]  That  would  not  be  so 
long  a  stride  towards  common  sense  as  was  taken  by  Lord  Ellenborough 
in  Stoberts  v.  Read.  The  distinction  which  pervades  the  cases  is  this,-* 
Where  the  plaintiff  complains  of  a  trespass,  the  statute  runs  from  r^tnwa 
*tke  time  when  the  act  of  trespass  was  committed,  except  in  the  ^ 
ease  of  a  continuing  trespass.  But,  where  the  cause  of  action  is  not  in 
itself  a  trespass,  as,  an  act  done  upon  a  man's  own  land,  and  the  cause 
of  action  is  the  consequential  injury  to  the  plaintiff,  there  the  period  of 
limitation  runs  from  tne  time  the  damage  is  sustained :  see  Mayne  oa 

(«)  S  SI.  Com.  no ;  Ttd^r  «.  Veditr,  S  Dmio  (Ameff^an)  tST ;  DiUwan  «nd  Euritan  Caaal 
O^fnf  V,  Wrigkk,  I  Zabritkio  (AmrioM)  449. 

{h)  DaMM  «^  Marklafi  1  Harper  (American)  S76;  Btount  >.  M'Conaick.  3  Denio  (Amftrieaa) 
1S3;  Tbajer  v.  Brookii  17  Ohio  (Amerioaa)  4Sd. 
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Damages,  p.  86.  In  Lloyd  v.  Wigney,  6  Bingh.  489,  4  M.  &  P.  222, 
by  the  Brighton  Improvement  Act,  6  6.  4,  c.  clxxix.,  s.  255,  actions  for 
any  injury  done  by  the  commissionera  under  the  Act  were  to  be  brought 
within  six  months  after  the  thing  done:  the  defendants,  proceeding  under 
that  Act  to  dig  a  sewer,  cracked  the  walls  of  the  plaintiflTs  house ;  and 
it  was  held  that  the  plaintifTs  right  of  action  was  limited  to  six  months 
after  the  day  on  which  the  crack  was  occasioned.  None  of  the  cases 
cited  on  moving  for  the  rule  have  any  very  close  application.  Oakley 
V.  The  Kensington  Canal  Company,  5  B.  &  Ad.  138  (E.  C.  L.  R  vol.  27), 
Was  an  action  for  an  injury  to  the  reversion,  where  the  injury  was  com- 
plete jand  the  cause  of  action  accrued  the  moment  the  thing  complained 
of  was  done :  it  was  not  a  case  of  continuing  trespass.  So,  in  Words- 
Worth  V. .  Harley,  1  B.  &  Ad.  891  (E.  C.  L.  R.  vol.  20),  all  that  was 
actionable  was  complete  at  the  first  moment.  Again,  in  Yiolett  v,  Symp- 
son,  8  Ellis  &  B.  344  (E.  C.  L.  R.  vol.  92),  the  damage  arose  from  the 
act  of  opposing  the  insolvent's  discharge :  the  imprisonment  was  the  act 
of  the  Court.  It  is  difficult  to  see  upon  what  ground  the  objection  to 
the  summing  up  is  based.  The  learned  Judge  in  substance  left  it  to  the 
iury  to  say  whether  or  not  the  defendants  had  been  guilty  of  negligence 
m  keeping  the  catch-pits  in  an  insufficient  or  improper  state.  It  is  said 
that  he  ought  to  have  told  them  that  the  acts  of  a  body  of  trustees 
noting  gratuitously  for  the  public  benefit  are  not  to  be  judged  by  the 
*77^1  ^^^^  standard  that  is  applied  to  those  of  ^private  individuals. 
•1  It  is  true  that  in  some  of  the  older  cases  it  was  considered  hard  to 
make  a  man  personally  responsible  where  he  acts  gratuitously  in  this 
way:  but  the  modern  authorities  seem  to  consider  that  hardship  obviat- 
ed by  the  provision  which  enables  these  bodies  to  sue  and  be  sued  in 
the  names  of  their  clerks.  The  Grocers'  Company  v.  Donne,  3  N.  C« 
84  (E.  C.  L.  R.  vol.  82),  8  Scott  356,  is  an  authority  to  show  that  com- 
missioners, though  acting  in  the  bonft  fide  performance  of  a  public  doty, 
are  responsible  for  an  injury  to  an  individual  resulting  from  an  act  so 
done  by  them,  if  they  have  been  guilty  of  negligence  or  want  of  skill  in 
the  conduct  of  it.  la  Jones  v.  Bird,  5  B.  &  Aid.  837,  845  (E.  C.  L.  R. 
vol.  7),  Bayley,  J.,  says:  **It  is  said  that  the  defendants  [commissioners 
of  sewers]  are  protected  if  they  acted  bonfi  fide  and  to  the  best  of  their 
skill  and  judgment.  But  that  is  not  enough:  they  are  bound  to  conduct 
themselves  in  a  skilful  manner;  and  the  question  was  most  properly  left 
to  the  jury  to  say  whether  the  defendants  had  done  all  that  any  skilful 

?erson  could  reasonably  be  required  to  do  in  such  a  case."  In  Ruck  v. 
niliams,  3  Hurlst.  &  N.  308,t  the  plaintiff  was  the  owner  of  premises 
at  Cheltenham  which  were  drained  by  a  sewer  which  emptied  itself  into 
the  river  Chelt :  at  the  mouth  of  this  sewer,  there  was  a  flap  or  penstock 
which  prevented  any  water  of  the  river  from  flowing  up  the  sewer:  in 
the  year  1852,  an  Act  of  Parliament  passed  for  improving  the  towc  of 
Cheltenham  (15  Vict.  c.  1),  which  directed  the  commissioners  appointed 
under  it  to  make  new  sewers :  accordingly,  the  commissioners  constructed 
a  new  sewer,  which  passed  under  the  river  Chelt  near  the  plaintiiTs  pre- 
mises, and  removed  the  flap  from  the  mouth  of  the  old  sewer,  and 
connected  it  with  the  new  sewer :  the  plaintiff's  premises  were  twelve 
feet  below  the  summit  level  of  the  new  sewer :  in  July,  1855,  there  was 
^7741  ^  *^^^^7  Btorm  of  rain,  by  which  the  river  Chelt  was  flooded, 
-*  and  in  consequence  the  new  sewer  burst,  and  the  water  of  tli0 
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rirer  flowed  into  it :  the  connnissioners  erected  a  stank  round  the  hole^ 
but  before  the  repair  of  the  sewer  was  completed  another  extraordinary 
flood  took  place,  by  which  the  stank  was  washed  away,  and  the  water 
of  the  river  rashed  into  the  sewer,  and  forced  the  sewage  water  and 
matter  into  the  plaintiff's  premises,  thereby  causing  great  damage :  the 
15  Vict.  c.  1,  incorporates  the  144th  section  of  the  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  63),  which  provides,  "that  full  compensation 
shall  be  made  out  of  the  general  or  special  district-rates  to  be  levied 
under  this  Act  to  all  persons  sustaining  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  this  Act:*'  it  was  held  that  the  com* 
missioners  were  liable  to  an  action  for  negligence,  and  were  entitled  to 
reimburse  themselves  out  of  the  rates.  Martin,  B.,  founds  his  judgment 
mainly  upon  the  case  of  The  Itchin  Bridge  Company  v.  The  Local  Board 
of  Health  of  Southampton,  27  Law  J.,  Q.  B.  128,  which  he  says,  '^  shows 
that  the  commissioners  were  liable  to  an  action  for  damages."  Ward  v* 
Lee,  7  EUis  &  B.  428  (E.  G.  L.  R.  vol.  90),  is  an  authority  to  the  same 
effect.  It  is  no  answer  to  say  that  there  may  be  a  difficulty  in  enforcing 
the  judgment,  when  obtained:  Kendall,  v.  King,  17  C.  B.  483  (E.  G.  L* 
R.  vol.  84).  In  the  Grocers*  Gompany  v.  Donne,  3  N.  G.  34  (E.  G.  L.  R. 
vol.  32),  3  Scott  356  (E.  C.  L,  R,  vol.  36),  Parke,  J.,  says :  "  The  de- 
fendants  being  public  commissioners,  it  should  have  been  shown  that 
thej  were  guilty  of  negligence  in  order  to  warrant  a  finding  against 
them.'*  Here,  the  question  of  negligence  was  left  to  the  jury,  and  they 
found  that  the  defendants  had  been  guilty  of  negligence, — a  finding  with 
which  the  learned  Judge  has  not  reported  himself  dissatisfied.  In  Sut- 
ton V.  Clarke,  6  Taunt  34  (E.  C.  L.  R.  vol.  1),  1  Marsh  429  (E.  C.  L.  R« 
vol.  4),  and  Boulton  v.  Crowther,  2  B.  &  C,  703  (E.  C.  L,  R.  vol.  9), 
4  D.  &  R.  195  (E.  G.  L.  R.  vol.  16),  there  was  no  negligence. 

*Pigotty  Serjt.,  and  Phipsan^  in  support  of  the  rule. — The  im-  r4ii775 
pression  which  was  evidently  conveyed  to  the  minds  of  the  jury  by  ^ 
the  summing  up,  was,  that,  if  in  the  performance  of  their  duty  the  trustees 
of  this  road  created  a  head  of  water,  they  were  bound  to  get  rid  of  it  so  as 
to  avoid  damage  to  the  proprietors  below.  [Kbatinq,  J. — If  the  head  of 
water  was  suffered  to  accumulate  through  the  negligence  of  the  trustees, 
would  they  not  be  liable  ?]  Possibly  they  might.  [Williams,  J. — Are 
you  prepared  to  contend,  that,  if  trustees  can  do  their  duty  effectually 
without  throwing  the  accumulation  of  water  upon  the  adjoining  land^ 
they  are  not  to  be  held  responsible  for  their  negligence  ?]  It  is  not 
necessary  to  go  so  far :  it  is  enough  to  say  that  one  who,  in  the  exercise 
of  a  public  function,  without  emolument,  which  he  is  compellable  to 
execute,  acting  bond  fide  and  according  to  the  best  of  his  skill,  and  upon 
the  best  information  he  can  obtain,  does  an  act  which  occasions  damage 
to  a  subject,  is  not  liable  to  an  action  for  it :  Sutton  v.  Glarke,  6  Taunt. 
34  (E.  C.  L.  R.  vol.  1),  1  Marsh.  429  (E.  G.  L.  R.  vol.  4).  Gibbs,  G. 
J.,  in  delivering  the  judgment  of  the  Gourt,  there  says :  '*  This  case  ia 
perfectly  unlike  that  of  an  individual,  who,  for  his  own  benefit,  makes 
an  improvement  on  his  own  land  according  to  his  best  skill  and  diligence, 
not  foreseeing  it  will  produce  any  injury  to  his  neighbour :  if  he  thereby 
unwittingly  injure  his  neighbour,  he  is  answerable.  The  resemblance 
fails  in  the  most  important  point  of  comparison,  that  his  act  is  not  done 
for  a  public  purpose,  but  for  private  emolument.  Here,  the  defendant 
is  not  a  volunteer :  he  executes  a  duty  imposed  on  him  by  the  legislaturci 
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which  he  is  bound  to  etecute.  He  exercises  his  best  skill,  diligence,  and 
daution  in  the  execation  of  it ;  and  we  are  of  opinion  that  he  is  not 
liable  for  an  injury  which  he  not  only  did  not  foresee,  but  could  t&ot 


776] 


^foresee.  He  has  done  all  that  was  incumbent  on  him,  haiing 
used  his  best  skill  and  diligence."  [Williams,  J. — There,  the 
oomtnissioners  were  authorized  by  the  Act  of  Parliament  to  do  the  very 
thing  they  did :  here,  the  only  duty  imposed  upon  the  trustees  was,  to 
keep  the  road  in  repair.]  It  does  not  necessarily  follow  that  the  trus- 
tees were  guilty  of  negligence  because  injury  has  resulted  to  the  plain-' 
tiff  from  what  they  have  done.  The  true  test  of  their  liability  is,  whether 
they  have  conducted  themselves  with  reasonable  care,  diligence,  and 
skill :  and  that  was  never  presented  to  the  jury.  In  substance,  they 
were  told  that  the  trustees  were  bound  at  all  events  to  prevent  the  water 
from  flowing  into  the  plaintiff's  colliery.  In  Harris  v.  Baker,  4  M.  & 
Selw.  27,  the  trustees  of  a  public  road  who  were  empowered  and  required 
by  Act  of  Parliament  to  place  lamps  along  the  road,  if  they  should  think 
necessary,  and  to  make  contracts  for  the  cleansing  of  the  road,  and  to 
take  a  night  toll  for  the  purpose  of  enabling  them  to  light  and  watch 
the  same,' — ^were  held  not  liable  in  an  action  upon  the  case  for  an  injury 
suffered  by  an  individual  in  crossing  the  road  at  night,  by  falling  over  a 
heap  of  scrapings  left  on  the  road  side  after  cleansing  the  road,  withoat 
any  lights.  So,  in  Metcalfe  v.  Hetherington,  11  Exch.  257,t  harbour 
trustees,  acting  gratuitously,  and  to  the  best  of  their  judgment,  were 
held  not  responsible  for  damage  to  a  vessel  which  they  had  directed  to 
be  moored  in  an  improper  place,  or  for  an  injury  occasioned  to  the  vessel 
by  an  accumulation  of  mud  in  the  harbour,  tn  giving  Judgment,  Parke, 
B.,  says :  ^^  Can  the  discretionary  power  which  is  confided  to  them  (the 
commissioners)  as  trust  worthy  persons  by  Pariiament,  be  subject  to  the 
control  of  the  opinion  of  a  common  jury,  who  may  overrule  their  deci- 
sions in  an  action  against  them,  if  they  think  they  have  acted  with  wrong 
*7771  *j^dgment,  and  render  them  liable  to  pay  costs  T  We  think  soch 
-I  a  proposition  is  perfectly  untenable."  [Willbs,  J. — Metcalfe «. 
lletherington  received  a  fatal  blow  in  Gibbs  t^.  The  Trustees  of  the 
Liverpool  Docks,  3  Hurlst.  &  N.  164. f]  Negligence  is  a  relative  term, 
lis  was  observed  by  Bramwell,  B.,  in  Degg  v.  The  Midland  Railway 
Company,  1  Hurlst.  &  N.  7T3,  781,t  and  Ruck  v.  Williams,  3  Hurbt. 
k  N.  308,  318.t  Then^  this  action  should  have  been  commenced  withia 
three  months  after  the  fact  committed.  The  **  fact  committed'*  means 
the  *^  cause  of  action  ;**  and  the  cause  of  action  wus,  the  making  of  in- 
sufficient catch-pits.  This  is  the  first  time  since  Sutton  v.  Clarke  that 
this  question  has  been  directly  raised.  Does  a  new  cause  of  action  arise 
from  simply  continuing  the  catch-pits  T  The  true  distinction  is  that 
taken  by  Parke,  B.,  in  Nicklin  t^.  Williams,  10  Bicch.  259,  268,t  vii. 
whether  the  action  is  brought  for  an  injury  to  a  r^hty  or  for  connqiien' 
tial  ddmdffe.  [Willes,  J.-^Sutton  v.  Clarke  is  open  to  the  observation 
that  the  point  decided  by  the  Court  is  not  the  point  which  was  taken  at 
Nisi  Pritts :  see  the  report  in  Marshall.]  The  present  case  is  in  some 
respects  like  Bonomi  v.  Backhouse,  Ellis,  B.  &  E.  622  (B.  C  L.  R.  vol. 
96).  In  both,  the  act  was  lawful  at  the  time  it  was  done ;  but  it  oeca- 
liioned  damage  to  a  third  person  some  time  afterwards.  The  Ezcheqotf 
Chamber  in  that  case,  reversing  the  judgment  of  the  majority  of  the 
Court  of  Queen's  Bench,  held,  that  no  cause  of  action  accrued  firom  the 
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ttiet^  excavation  by  the  defendant  in  hid  own  land,  to  long  as  it  caused 
Ho  damage  to  the  plaintiff;  and  that  tho  cause  of  action  did  accrue  irheti 
the  actual  damage  first  occurred ;  and,  consequently,  that  the  Statute 
of  Limitations  ran  from  the  time  of  the  damage  on\j.{a)  But,  r^iYTg 
*soppose  a  second  slip  occurred,  nothing  having  been  done  in  the  ^ 
inean  time, — would  that  constitute  a  new  cause  of  action  ?  [Williams, 
J. — ^What  do  you  say  is  the  cause  of  action  here?]  The  negligent  con- 
struction of  the  catch-pits  and  the  first  damage  arising  therefrom. 
[Williams,  J.— In  that  case  the  plaintiff  would  have  no  remedy  for  re- 
6art-ing  damage.]  Nor  ought  he:  he  Would  be  entitled  in  the  first 
Action  to  recover  a  compensation  for  the  probable  damage  that  would 
f  esult  to  him  from  the  wrongful  act  complained  Of*  [Keating,  J,— The 
jury  would  be  told  that  the  nuisance  might  be  abated  the  next  day.] 
This  is  not  like  a  continuing  trespass,  as  in  Holmes  v*  Wilson,  10  Ad.  & 
E.  608  (E.  C.  L.  R.  vol.  37),  and  Battishill  v.  Reed,  18  C.  B.  696  (B. 
C.  L.  R.  vol.  86).  Nicklin  v.  Williams,  10  Exoh.  269,t  toay  be  con* 
sidered  as  overruled  by  the  Exchequer  Chamber  in  Bonomi  v.  Back** 
house.  Ko  case  is  to  be  found  where  a  man  has  been  held  liable  to  a 
second  action  for  consequential  damage  arising  from  the  continuance 
upon  his  own  land  of  that  which  was  per  se  a  lawful  act.  In  Clegg  p* 
Dearden,  12  Q.  B.  576  (E.  C.  L.  R.  vol.  64),  the  owner  of  a  coal-mine 
Excavated  as  far  as  the  boundary  (which  he  was  by  custom  entitled  to 
do),  and  continued  the  excavation  wrongfully  into  the  neighbouring 
mine,  leaving  an  aperture  in  the  coal  of  that  mine,  through  which  water 
passed  into  it  and  did  damage :  and  it  was  held  that  the  party  exoa^ 
tating  was  liable  in  trespass  for  breaking  into  the  neighbouring  mine^ 
but  not  in  an  action  on  the  case  for  omitting  to  close  up  the  aperture  oa 
his  neighbour's  soil,  though  a  continual  damage  resulted  from  its  being 
unclosed.(() 
'^^WiLLiAMS,  J. — This  rule  was  obtained  upon  three  distinct  r«Y7d 

f  bounds,  two  of  which  are  based  on  questions  Of  law,  the  third  '- 
eing  whether  the  verdict  was  contrary  to  the  weight  of  evidence.  The 
joints  of  law  are, — first,  whether  the  action  is  answered  by  reliance  on 
the  147th  section  of  the  General  Turnpike  Act,  3  O.  4,  c.  126,  the 
liinitation  clause,  which  enacts,  that,  ^'  if  any  action  shall  be  commenced 
against  any  person  or  persons  for  anything  done  in  pursuance  of  this 
Act,  then  and  in  every  such  case  such  action  or  suit  shall  be  commenced 
W  prosecuted  within  three  months  after  the  fact  committed,  and  not 
afterwards  :**  and  it  is  said  that  the  fact  eommitted  is  outside  the  limit- 
ation, and  therefore  the  action  is  barred.  The  Second  point  of  law  is^ 
that  the  learned  Judge  misdirected  the  jury,  in  not  properly  leaving  to 
them  the  question  whether  the  defendants,  the  trustees,  were  guilty  of 
such  a  degree  of  negligence  as  would  render  them  liable  in  cbis  aotiom 
I  think  it  will  be  more  convenient  to  address  myself  in  the  first 
instance  to  the  second  ground.    It  is  said  that  there  is  a  great  differ- 

(a)  Tbe  judgment  of  tb«  EtohvfMT  Cbaalwr  itflrfMd  b/  tk«  Hoom  of  Lsrdi ;  see  BaokkoiM 
«.  Booomi,  7  Jnriit,  N.  8.  609. 

(b)  Lord  nenmati,  io  giving  judgiB«nt  id  that  case,  njs  c  *'  The  defendant  having  made  an 
•xcavation  and  aperture  in  the  plaintiff's  land,  was  liable  to  an  action  of  trespass ;  but  no  causa 
of  actiun  arises  from  his  having  omitted  to  t-e-e&ter  tbe  plaintUTs  land  and  fill  up  the  exeavm- 
tion  :  such  an  omission  is  neither  a  oontlntimtios  of  «  trespnaa  aor  of  «  aainnue;  nor  is  it  At 
breaeh  of  an/  legal  dttty." 
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enee  between  trustees  and  private  individiials,  in  respect  of  acts  done  in 
the  discharge  of  a  grataitous  public  duty ;  and  many  cases  hare  been 
referred  to  for  the  purpose  of  sustaining  that  proposition.  As  to  sere- 
ral  of  those  cases,  I  must  confess  they  do  not  appear  to  me  to  have  any 
application  to  the  matter  in  hand.  The  class  of  cases  to  which  I  allude 
is  that  of  which  Sutton  v.  Clarke,  6  Taunt.  29  (£.  C.  L.  B.  vol.  1),  is 
the  one  most  relied  on :  but  I  apprehend  that  that  case  and  others  of 
the  same  class  only  bear  upon  acts  of  trustees  and  the  conseauences  of 
those  acts,  where  the  trustees  are  authorized  and  required  to  do  a 
*7801   *^P^^^^^  ^"^  particular  thing.     The  cases  of  The  Governor  and 

-'  Company  of  the  British  Cast  Plate  Manufacturers  v,  Meredith, 
4  T.  B.  794,  Sutton  v.  Clarke,  6  Taunt.  29,  and  Boulton  v.  Crowther, 
2  B.  &  C.  703  (E.  C.  L.  B.  vol.  9),  4  D.  &  B.  195  (E.  C.  L.  B.  vol.  16), 
appear  to  me  to  warrant  this  doctrine  and  no  other,  that,  where  trustees 
of  a  turnpike-road,  or  other  similar  official  persons,  are  authorized  to 
do  a  particular  act,  such  as  raising  a  road,  lowering  a  hill,  or  making  a 
drain  (as  in  Sutton  v.  Clarke),  and  by  doing  so  prejudice  the  rights  or 
injure  the  property  of  third  persons,  they  are  not  liable  to  an  action, 
provided  they  do  no  more  than  the  Act  of  Parliament  under  which  they 
are  acting  authorizes  and  requires  them  to  do,  notwithstanding  a  private 
individual  doing  the  same  thing  would  have  been  liable  whether  he  were 
guilty  of  negligence  or  not.  If  trustees  under  a  turnpike  act  raise  a 
road  and  thereby  darken  windows,  no  action  will  lie  against  them  pro- 
vided the  act  done  by  them  is  within  the  scope  of  the  duty  and  authority 
conferred  upon  them.  So,  if  injury  result  to  a  third  person  from  the 
making  of  a  drain,  which  would  be  actionable  if  done  by  a  private 
individual,  it  will  not  be  actionable  if  done  by  trustees  in  the  perform- 
ance of  a  duty  cast  upon  them  by  an  Act  of  Parliament.  It  may  be 
observed  that  the  act  I  have  supposed  to  be  done  by  the  trustees  is  one 
which  must  necessarily  produce  damage,  whether  done  cirefuUy  or  not: 
but  the  qualification  put  in  the  case  is  this,  that  if  the  act  authorised  to 
be  done  by  the  trustees  is  done  so  carelessly  or  improperly  that  the 
careless  or  improper  manner  in  which  it  is  done  either  creates  or  increases 
the  damage,  the  trustees  will  be  liable.  That  class  of  cases,  therefore, 
and  the  law  established  by  them,  do  not  bear  at  all  directly  upon  the 
subject  of  the  present  inquiry,  because,  as  I  understand  it,  the  com* 
plaint  on  the  part  of  the  plaintiff  is  that  the  defendants,  the  trustees, 
*7811   ^^  ^^^  discharge  of  *the  duty  cast  upon  them  of  keeping  the 

-^   road  in  repair,  have  been  guilty  of  negligence  whereby  they  have 

frejudiced  the  plaintiff's  rights  and  injured  his  land.  The  way  in  which 
understand  it  to  be  put  is  this, — and  here  I  may  at  once  say,  that, 
when  I  speak  of  facts  as  being  facts  in  the  case,  I  only  mean  to  say  that 
there  was  evidence  of  those  facts  for  the  consideration  of  the  jury,  and 
I  assume  them  to  be  facts  for  the  purpose  of  this  point.  The  facts,  then, 
are  these : — ^When  the  trustees  entered  upon  their  duties  on  this  road, 
they  found  an  open  drain  at  the  side  of  it ;  and  the  operation  of  that 
open  drain  was,  that,  when  heavy  rains  caused  a  gush  of  water  on  the 
road,  the  drain  carried  it  off  to  another  watercourse,  by  means  of  which 
it  was  conveyed  down  to  the  canal,  or  otherwise  dispersed  itself  so  as  to 
be  innocuous  to  the  owners  of  the  adjacent  lands.  Such  being  the 
state  of  things,  the  trustees  were  advised  to  disturb  it  and  to  substitute 
another  by  covering  the  open  drain,  which  would  have  the  effect  of 
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turning  the  gush  of  water  on  to  the  adjoining  lands,  unless  that  conse*. 
quence  was  averted  by  placing  sufficient  catch-pits.  Then,  that  which 
the  plaintiff  imputes  to  the  trustees,  is,  that  they  were  guilty  of  negli- 
gence in  so  changing  the  state  of  things  as  to  accumulate  the  iSow  of 
water  down  the  road  on  to  the  adjacent  land,  unless  these  catch-pita 
were  properly  constructed  and  kept  in  an  efficient  state,  and  that  they 
were  guilty  of  negligence  as  well  in  making  insufficient  catch-pits  as  in 
keeping  those  they  had  made  in  an  improper  and  inefficient  state.  On 
that  state  of  facts,  I  am  of  opinion  that  the  jury  might  well  be  asked 
whether  they  would  infer  that  the  trustees  had  been  guilty  of  negli-* 
gence ;  and  that  question  substantially  I  understand  to  have  been  left 
to  them, — whether  they  had  been  guilty  of  negligence  superinducing 
damage  to  the  plaintiff's  pits.  A  state  of  ^things  certainly  r«'TQo 
might  have  arisen  which  might  have  occasioned  the  necessity  of  '- 
a  good  deal  of  consideration.  Suppose  the  trustees  had  done  their  duty 
without  any  imputation  of  carelessness,  and  in  a  skilful  and  proper 
manner  covered  the  old  drain  and  constructed  sufficient  catch- pits  to 
prevent  injury  to  any  person,  and  some  one,  without  any  default  on 
their  part,  had  done  some  act  to  obstruct  the  flow  of  water  into  the 
drain, — a  question  might  have  arisen  whether  any  injury  thus  occasioned 
would  give  a  cause  of  action  against  the  defendants,  they  being  trustees. 
But  no  such  point  arises  here.  It  was  left  to  the  jury  to  say  whether 
or  not  the  defendants  had-  been  guilty  of  negligence ;  and  they  must  be 
taken  to  have  found  that  they  had. 

In  considering  the  first  point,  I  assume  that  an  injurious  act  was  done 
to  the  plaintiff  by  reason  of  the  defendants*  improper  management  of 
the  catch-pits,  whereby  the  water  which  ought  to  have  passed  down  the 
drain  was  caused  to  flow  into  the  plaintiff's  pits.  The  question  is,  whether 
the  plaintiff  is  bound  to  rest  his  complaint  upon  the  original  construction. 
of  the  works,  or  whether  he  can  maintain  an  action  after  the  expiration 
of  three  months  from  that  time.  I  am  of  opinion  that  the  continuance 
by  the  defendants  of  that  negligent  and  improper  condition  of  the  road 
under  their  charge,  if  accompanied  by  fresh  damage  to  the  plaintiff, 
constitutes  a  fresh  cause  of  action,  and  it  is  in  time  if  the  action  ia 
brought  within  three  months  next  after  the  accruing  of  such  fresh  dam- 
age. It  is  no  doubt  true  that  a  fresh  damage  does  not  necessarily  give 
a  fresh  cause  of  action.  The  foundation  of  that  doctrine  is  to  be  found 
in  the  case  of  Fetter  v.  Beale,  1  Salk.  11.  In  an  action  for  assault, 
battery,  and  maihem,  the  plaintiff  declared  that  the  defendant  beat  his 
head  against  the  ground,  and  that  he  brought  an  action  of  assault  and 
battery  for  that,  and  recovered,  *and  that  since  that  recovery,  rn^froQ 
by  reason  of  the  same  battery,  a  piece  of  his  skull  came  out.  ^ 
The  defendant  pleaded  the  recovery  mentioned  in  the  declaration  in  bar, 
and  averred  it  to  be  for  the  same  assault  and  battery.  The  plaintiff 
demurred.  And  Shower,  pro  quer.  urged  that  this  subsequent  damage 
was  a  new  matter  which  could  not  be  given  in  evidence  on  the  first  reco- 
very, when  it  was  not  known ;  and  compared  it  to  the  case  of  a  nuisance 
where  every  new  dropping  is  a  new  act.  If  a  man  beat  my  servant  and 
he  die,  I  lose  my  action,  and  must  proceed  by  indictment ;  and  by  the 
same  reason  that  a  matter  ex  post  may  defeat  an  action,  it  may  also, 
give  an  action.  Sed,  Holt,  G.  J.,  contra :  ^*  Every  new  dropping  is  a 
new  nuisance,  but  here  is  not  a  new  battery,  and  in  trespass  the  griev* 
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otidness  or  consequence  of  the  battery  is  not  the  ground  of  the  action, 
but  the  measure  of  the  damages,  which  the  jury  must  be  supposed  to 
have  considered  at  the  trial."  And  judgment  was  given  for  the  defend- 
ant. Now,  here,  I  have  not  heard  any  satisfactory  answer  to  Mr. 
Ohray^n  argument.  Suppose  aa  action  to  have  been  commenced  imme* 
diately  after  the  first  injury  accrued  to  the  plaintiff's  pits  from  the  flow 
of  water  down  the  road  in  question :  when  that  cause  came  to  be  tried, 
the  only  question  would  be  now  much  damage  the  plaintiff  had  actually 
sustained.  It  would  be  monstrous  injustice  to  hold  that  the  jury  must 
assume  that  the  defendants  would  persevere  in  their  wrongful  conduct, 
and  that  the  damages  must  be  assessed  upon  that  assumption.  All  that 
the  jury  could  do  would  be  to  find  what  damages  the  plaintiff  had  sus- 
tained from  the  wrongful  act  complained  of:  and  they  would  be  told  to 
give  him  such  damages  as  they  might  find  he  had  sustained  down  to  the 
time  of  the  commencement  of  the  action.  According  to  the  assump- 
^7841  ^^^^'  ^^^  plaintiff  has  sustained  damage  from  the  wrongful  *con- 
•'  tinuance  of  the  nuisance.  Did  the  statute  intend  that  he  should 
have  no  remedy  for  that  ?  The  true  answer  to  this  objection,  as  it  seems 
to  me,  is,  that  no  fresh  cause  of  action  arises  from  each  fresh  damage, 
but  that,  where  there  is  not  only  a  fresh  damage  but  a  continuance  of 
the  cause  of  damage,  such  continuance  of  the  wrongful  act  which  caused 
the  damage  constitutes  a  fresh  cause  of  action. 

Having  disposed  of  these  two  points,  it  remains  only  to  comsider 
whether  there  should  be  a  new  trial  on  the  ground  that  the  verdict  wss 
against  the  evidence.  Without  going  the  length  of  saying  that  the  ver- 
dict was  against  evidence,  yet,  looking  at  the  extreme  obscurity  of  the 
case,  I  am  of  opinion  that  it  would  be  more  satisfactory  tbit  the  de- 
fendants should  have  an  opportunity  for  a  reinvestigation,  on  payment 
of  costs. 

WiLLES,  J. — I  am  of  the  same  opinion.  With  regard  to  the  alleged 
misdirection,  I  am  of  opinion  that  the  just  result  of  the  information  ire 
have  upon  the  subject  ought  to  lead  us  to  the  conclusion  that  the  jarj 
were  told  to  find  for  the  plaintiff,  if  they  were  of  opinion  that  the  de- 
fendants had  by  their  negligent  construction  or  keeping  of  the  worki  in 
Siestion  occasioned  injury  to  the  plaintiff;  and  I  think  the  finding  of 
e  jury  involved  a  finding  that  the  defendants  had  been  guilty  of  negli- 
gence. That  being  so,  1  see  no  ground  for  granting  a  new  trial  for 
misdirection. 

Then,  as  to  the  statutory  limitation.  That  is  a  question  of  some  con- 
siderable nicety.  The  diflSculty  arises  less  from  the  decisions  themselves 
than  from  some  of  the  expressions  which  have  fallen  from  the  several 
Judges,  when  considered  with  due  reference  to  the  facts  of  the  cases 
with  respect  to  which  those  expressions  were  used.  I  do  not  think  it 
necessary,  after  what  has  fallen  from  my  Brother  Williams,  in  wliick  I 
♦TA';!  *6i^tirely  concur,  to  refer  to  more  than  one  of  those  cases,  vii , 
'®^J  Bonomi  t.  Backhouse,  1  Ellis,  B.  k  E.  622  (E.  C.  L.  R.  vol.  96), 
where  it  was  held,  that,  where  damage  had  been  done  to  the  plaintiff's 
house  by  an  excavation  made  by  the  defendant  in  his  own  land  which 
had  diminished  the  support  to  wnich  the  plaintiff*s  house  was  entitled, 
the  period  of  limitation  did  not  begin  to  run  until  the  actual  sinking 
of  the  building.    That  was  the  decision  of  the  Exchequer  Chamber.(a) 

(a)  Affirmed  b/  tihe  House  of  Lords, — antd,  p.  777. 
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And  I  appreliend  that  that  proposition  was  sufficient  for  the  judgment 
the  Court  arrived  at.  They,  however,  thought  proper  to  give  an  opinion 
that  the  judgment  in  Nicklin  v.  Williams,  10  Exoh.  259,t  was  extraju- 
dicial, because  there  had  been  an  accord  and  satisfaction  after  the  land 
bad  begun  to  suffer  damage  by  the  sinking.  The  Court  go  on  to  say, 
that,  in  that  ease,  another  principle  applies,  viz.,  ^*  that  no  second  or 
fresh  action  can  under  such  circumstances  be  brought  for  subsequently 
accruing  damage:  all  the  damage  consequent  upon  the  unlawful  act  is 
in  contemplation  of  law  satisfied  by  the  one  judgment  or  accord." 
That  is  the  part  of  the  judgment  on  which  special  reliance  has  been 
placed  by  the  defendant's  counsel  here.  But  that  expression  of  opinion 
in  Bonomi  v.  Backhouse  was  altogether  unnecessary,  though- 1  do  not 
tnean  to  throw  the  slightest  doubt  upon  it :  it  is  enough  to  say  that  it 
vas  unnecessary  for  the  decision  of  the  question  then  before  the  Court. 
The  cause  of  action  there  was,  the  injury  accruing  to  the  plaintiff  from 
the  wrongful  act  of  the  defendant  in  taking  away  from  the  plaintiff's 
house  the  support  to  which  it  was  entitled :  the  Court  decided,  that,  as 
it  did  not  appear  that  there  was  any  taking  away  of  the  support  until 
the  plaintiff's  house  sank,  he  had  no  cause  of  action  until  then :  but 
that,  when  once  that  did  appear,  the  plaintiff's  cause  of  action  r^eyof: 
*was  complete.  Compare  that  with  this  case.  Here,  the  cause  ^ 
of  action  is,  the  injury  done  to  the  plaintiff's  land.  It  cannot  be  said 
that  the  plaintiff  had  in  any  sense  a  right  to  prevent  the  trustees  of  the 
road  from  doing  the  works  in  question  thereon.  In  Bonomi  v.  Back- 
hoQse,  the  plaintiff  might  in  one  sense  have  had  a  right  that  an  excava- 
tion which  probably  might  deprive  his  house  of  its  natural  support 
should  not  be  made.  Here,  all  the  right  the  plaintiff  could  have  would 
be,  a  right  that  the  works  should  be  done  in  such  a  manner  as  not  to 
inflict  injury  upon  him.  No  cause  of  action,  therefore,  could  accrue  to 
him  until  injury  to  his  land  arose :  and  the  damages  must  necessarily  be 
limited  to  that  injury.  Each  recurrence  of  damage  would  constitute  a 
new  injury ;  and  the  Statute  of  Limitations  would  run  from  the  time 
each  cause  of  action  arose.  Upon  that  principle  also  the  second  ground 
of  the  rule  fails.  As  to  the  evidence,  I  entirely  concur  with  my  Bro- 
ther Williams. 

Btles,  J. — I  do  not  propose  to  add  anything  as  to  the  alleged  misdirec- 
tion :  but  I  wish  to  say  a  word  or  two  with  reference  to  the  limitation 
clause.  The  case  of  Bonomi  v.  Backhouse,  as  the  decision  of  a  Court 
of  error,  is  binding  upon  this  Court :  and  it  is  in  my  opinion  a  decision 
which  delivers  this  branch  of  the  law  from  a  great  deal  of  confusion. 
It  determines  that  the  period  of  limitation  for  an  injury  of  this  sort 
runs  from  the  time  of  the  accruing  of  the  damage,  and  not  from  the 
time  of  the  act  done.  It  however,  leaves  open  the  question  whether  it 
is  to  run  only  from  tho  time  of  the  happening  of  the  first  injury,  or 
whether  there  may  not  be  a  new  cause  of  action  whenever  any  new 
injury  may  arise.  My  Brother  Willes  has  alluded  to  one  part  of  the 
judgment  in  that  case.  But  I  do  not  understand  the  Court  as  deciding 
this.  In  that  *case,  however,  there  was  a  single  damage  follow-  r«'7o>T 
ing  one  wrongful  act.  Here,  the  damage  done  to  the  plaintiff  *• 
was  the  result  of  a  negligent  act  of  the  defendants  which  could  do  no 
injury  to  the  plaintiff  until  the  occurrence  of  a  violent  storm.  There 
would  be  a  new  and  distinct  injury  every  time  a  storm  came;  and  this 
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declaration  is  in  form  a  declaration  for  a  continuance  of  a  nuisance.  I 
am  unable  to  distinguish  it  from  the  case  I  have  put.  As  to  the  evi* 
dence, — I  am  not  prepared  to  say  that  the  verdict  was  against  the  evi- 
dence; but  the  facts  are  so  extremely  confused,  that  I  quite  concur 
with  the  rest  of  the  Court  in  thinking  that  justice  will  be  done  by  allow- 
ing the  cause  to  go  down  to  a  new  trial,  on  payment  of  costs. 

Kbating,  J. — I  entirely  concur  in  the  conclusion  at  whicji  the  rest 
of  the  Court  have  arrived.  There  clearly  was  no  misdirection.  The 
way  in  which  it  is  suggested  that  there  was  misdirection,  is,  that  the 
learned  Judge  told  the  jury  that  the  defendants  would  be  liable  for  the* 
injury  done  by  the  water  U'om  the  road  flooding  the  plaintiff's  pits,  if 
they  had  not  sufficiently  provided  for  its  safe  transit  to  the  canal.  Bat 
it  is  clear  that  he  accompanied  that  by  a  direction,  that,  if  the  jury 
thought  that  the  damage  which  accrued  to  the  plaintiff  was  caused  by 
the  negligence  of  the  defendants,  they  would  be  responsible.  It  seems 
to  me  that  that  was  a  perfectly  correct  direction.  As  to  the  limitation 
of  the  action,  it  is  certainly  an  extremely  nice  point.  But  it  appears 
to  me,  notwithstanding  the  very  able  argument  of  Mr.  Phipwn^  that 
the  distinction  pointed  out  by  my  Brother  Willes  between  Bonomi  v. 
Backhouse  and  the  present  case  is  well  founded.  Here  is  a  continuance 
of  the  nuisance,  and  a  new  distinct  and  complete  cause  of  action  in  re- 
*7881  ^P^^^  thereof,  for  which  I  think  the  plaintiff  had  a  *right  to  sue. 
-'  That  is  not  inconsistent  with  the  decision  of  the  Exchequer 
Chamber  in  Bonomi  v.  Backhouse ;  and  it  avoids  the  case  of  injustice 
suggested  by  Mr,  Orat/^  viz.,  that,  in  the  other  view,  a  recovery  of  20i. 
would  be  a  bar  to  a  claim  for  subsequent  damage  to  the  amount  of 
1000/.  or  more,  although  occasioned  by  a  continuance  of  the  wrong. 
The  question  is  one  of  great  importance,  and  peculiarly  a  proper  one 
for  further  consideration.  The  justice  of  the  case,  therefore,  will  be 
best  answered  by  allowing  the  defendants  to  have  a  new  trial  on  the 
condition  proposed.  Rule  absolute  accordingly. 

See  Bonomi  v.  Backhouse,  E.,  B.  &  gratuitous  agent  for  negligence,  seethe 

E.  622,  658,  and  note,  as  to  the  ques-  note  of  Mr.  Wallace  to  Coggs  v.  Ber- 

tion  of  limitation  of  action.  nard,  1  Smith's  Lead.  Cas.,  5th  Ac 

On  the  subject  of  the  liability  of  a  ed.  337;  1  Pars.  Contracts  581. 
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JONES  and  Wife  v.  MILLS.    June  12. 

The  defendant  bad  for  sereral  years  occupied  a  cottage  as  tenant  Arom  week  to  week  to  one  IC 
After  the  death  of  M.,  the  defendant  eon  tinned  to  pay  his  rent  weekly  to  certain  persons  to 
whom  M.  had  derised  the  premises.  The  derise  being  discovered  to  be  void  by  reason  of  the 
Mortmain  Act,  the  heir  at  law  of  M.  by  his  agent  demanded  the  rent,  whereupon  the  defend- 
ant said  that  he  had  received  notice  from  the  other  party ^  and  would  not  pay  any  more  rent 
nntii  he  knew  who  wae  the  right  owner : — Held,  that  this  did  not  amount  to  a  disclaimer  or 
repudiation  of  the  title  of  the  heir  at  law,  so  as  to  entitle  him  to  ejeet  the  defendant  without 
any  notice  to  ynt'f. 

Semhle, — per  Williams,  J., — that  a  tenancy  from  week  to  week  can  only  be  determined  by  a 
week's  notice. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  one 
of  several  cottages  at  Wrexbam,  in  the  county  of  Denbigh. 

The  cause  was  tried  before  Channel],  B.,  at  the  last  Spring  Assises 
at  Denbigh.  The  plaintiffs  claimed  as  heirs  at  law  of  one  John  Mears, 
who  died  on  the  12th  of  April,  1859,  having  bequeathed  the  property 
in  question  to  the  trustees  of  a  chapel  .at  Wrexham,  called  the  Green 
Chapel,  by  a  will  which  was  void  by  reason  of  the  Mortmain  Act,  9  G. 
2,  c.  36. 

There  was  no  precise  evidence  as  to  the  terms  of  the  defendant's 
tenancy ;  but  it  appeared  that  he  had  for  a  ^considerable  period  r^^Qo 
paid  John  Mears  a  rent  of  1«.  Bd.  weekly,  that,  since  the  death  '- 
of  Mears,  the  rent  had  been  received  by  the  housekeeper  of  the  chapel 
on  behalf  of  the  trustees,  and  that  the  trustees  had  paid  the  taxes. 

This  action  was  commenced  in  September,  1859.  The  defendant  had 
no  notice  to  quit :  but  it  was  proved,  that,  on  being  called  upon  for  rent 
by  one  Clark,  the  agent  of  the  plaintiffs,  thei  defendant  said  he  had 
received  notice  from  '^  the  other  party,"  and  that  he  would  not  pay  any 
more  rent  until  he  knew  who  was  the  right  owner ;  and  this  was  relied 
CD  by  the  plaintiffs  as  evidence  of  a  disclaimer.' 

On  the  part  of  the  defendant,  it  was  insisted  that  this  was  no  dis- 
claimer :  and  Doe  d.  Williams  v.  Pasquali,  Peake  N.  P.  C.  259,  was 
relied  on,  where  it  was  held  by  Lord  Aenyon  that  a  refusal  to  pay  rent 
to  a  devisee  under  a  will  which  was  contested  was  not  such  a  disavowal 
of  the  title  as  to  entitle  the  devisee  to  maintain  an  ejectment  without 
giving  a  previous  notice  to  quit 

The  learned  Baron  directed  a  verdict  for  the  plaintifi,  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  if  the  Court  should 
be  of  opinion  that  the  evidence  did  not  warrant  the  jury  in  finding  a 
disclaimer, 

M'lntyre^  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. — He 
referred  to  Doe  d.  Lewis  v.  Lord  Cawdor,  1  C.  M.  &  R.  398,t  4  Tyrwh. 
852.  [Bylbs,  J*,  referred  to  Doe  d.  Williams  v.  Cooper,  1  M.  &  G. 
135  (E.  C.  L.  R.  vol.  39),  1  Scott  N.  R.  36.] 

Beavan  and  V^  WilliamB  now  showed  cause. — A  weekly  tenant  is 
not  entitled  to  notice  to  quit.  The  defendant,  therefore,  having  been  ft 
tenant  to  Mears  at  *a  weekly  rent,  his  tenancy  would  end  with  r^croA 
the  week  after  Mears's  death.  [Willbs,  J.,  referred  to  the  ^ 
Year  Book,  13  H.  8,  fo.  15  b,  cited  in  Selwyn's  N.  P.,  12th  edit.  p. 
707.]  In  Huffell  v.  Armitstead,  7  C.  &  P.  66  (E.  C.  L.  R.  vol.  82), 
Parke,  B.,  says :  ^^  Upon  the  question  of  the  necessity  of  a  notice  to 
quit|  the  law  is  clearly  settled,  that  a  yearly  tenancy  cannot  be  deter- 
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mined  without  half  a  year's  notice.  But  that  rule  cannot  be  applied 
to  a  weekly  taking;  for,  the  effect  of  it  would  be  to  show  that  a  half 
week's  notice  was  necessary  to  put  an  end  to  such  a  tenancy*  I  am  not 
aware  that  it  has  eyer  been  decided,  that,  in  the  ease  of  an  (ordinary 
monthly  or  weekly  tenancy,  a  month's  or  a  week's  notice  to  quit  must 
be  given.     The  cases  that  have  been  cited  (a)  are  not  authorities  in  sqp- 

Eort  of  that  proposition.  A  tenant  who  enters  upon  a  fresh  week  may 
e  bound  to  continue  until  the  expiration  of  that  week,  or  to  pay  the 
week's  rent:  but  this  is  a  very  different  thing  from  giving  a  week's  notice 
to  quit."  [Byles,  J. — What  evidence  was  there  here  that  the  tenancy 
was  determined  ?  At  the  very  lowest,  the  defendant  was  a  tenant  at  will 
or  at  sufferance :  he  clearly  was  not  a  trespasser.  Erle,  G.  J. — ^Baron 
Parke  does  not  say  that  the  weekly  tenant  must  go  lit  a  moment,  under 
pain  of  an  ejectment;  but  only  that  he  cannpt  insist  upon  a  weeVt 
notice.]  In  Towne  v.  Campbell,  3  C.  B.  921  (E.  C.  L.  R.  vol.  54),  Colt- 
man,  J.,  seemed  to  think  a  week's  notice  necessary.  [Williams,  J. — 
Lord  Ellen][)orough,  in  Kemp  v,  Derrett,  3  Gamp.  510,  held  a  three 
months'  notice  to  be  necessary  in  the  case  of  a  holding  from  three  months 
to  three  months.  The  authorities  do  not  help  much  one  way  or  the 
other.]  There  was  ample  evidence  of  disclaimer :  the  defendant  refused 
to  pay  rent  to  the  plaintiff  until  satisfied  as  to  his  title.  This  he  clearly 
♦7911  *^^^  °^  right  to  do.  Very  slight  evidence  of  disclaimer  wiU 
^  suffice.  In  Doe  d.  Davies  v.  Evans,  9  M.  &  W.  48,t  lands  being 
held  by  G.  as  tenant  from  year  to  year  to  D.,  D.,  who  died  in  1837,  de- 
vised the  same  to  trustees  for  the  term  of  one  hundred  and  forty  years, 
upon  trust  (inter  alia)  to  permit  his  wife  E.  D.  to  take  the  rents  and 
profits  thereof  during  her  life.  G.  paid  the  rent  to  E.  D.,  the  widow, 
after  D.'s  death,  from  1887  to  1840,  and,  on  receiving  a  notice  to  quit 
from  her  in  March,  1840,  stated  that  he  did  not  think  she  would  turn 
him  out  of  possession,  as  she  had  promised  he  should  continue  on  as 
tenant  from  year  to  year.  In  an  action  of  ejectment  brought  by  the 
trustees  for  the  recovery  of  the  premises,  it  was  held  that  this  was  suffi* 
cient  evidence  of  a  disclaimer  by  G.  of  the  title  of  the  trustees  to  warrant 
the  jury  in  finding  a  verdict  for  the  plaintiff.  Parke,  B.,  there  said: 
'*  The  statement  of  G.  that  Mrs.  D.  had  promised  him  that  he  should  not  be 
removed,  but  continue  as  tenant  from  year  to  year,  affords  some  evidence 
of  his  having  agreed  to  hold  under  the  tenant  for  life,  whereby  he  dis- 
claimed the  title  of  the  trustees.  And  that,  accompanied  by  his  having 
paid  rent  to  her,  is  evidence  to  go  to  the  jury  of  attornment  to  the 
tenant  for  life,  and  of  repudiation  of  the  title  of  the  trustees.  In  a  case  ' 
like  the  present,  slight  evidence  would  be  sufficient  to  remove  a  mere 
technical  objection."  In  Doe  d.  Whitehead  v.  Pittman,  2  Nov.  &  M. 
673  (E.  C.  L.  R.  vol.  28),  *♦  I  have  no  rent  for  you,  because  A.  B.  has 
ordered  me  to  pay  none,"  was  held  to  be  evidence  of  a  disclaimer  of 
tenancy.  In  Doe  d.  Calvert  v.  Frowd,  1  M.  &  P.  480  (E.  C.  L.  B-  vol. 
17),  4  Bingh.  557  (E.  C.  L.  R.  vol.  IS),  the  defendant  held  premises 
under  a  tenant  for  life,  on  whose  death  possession  was  claimed  and  rent 
demanded  by  the  heir  at  law  of  the  devisor ;  whereupon  the  defendant 
wrote  to  the  attorney  of  the  heir  at  law,  stating,  that  he  held  as  tenant 

(a)  Doft  d.  Parry  «.  Hazell,  1  Ksp.  N.  P.  C.  94,  and  Rot  d.  Peaeock  v.  Baffan,  6  Etp.  N.  P. 
C.4. 
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's^F^nm^H^^^'^^^^^^t^mi^ 


to  J.  S.  (the  faosband  oS  Hia^  tenant  for  \i(e\  m  right  of  bis  p^e^g^ 
wife,  that  hQ  hM  xiever  considered  the  clarimftnt  as  landlord  of  I-  '^ 
the  honse,  that  he  should  be  ready  ta  pay  the  arrears  to  any  person  who 
»houId  be  proved  to  be  heir  at.  kw,.  bat  that  be  must  decline  taking  upoi^ 
himself  to  deoide  upon  the  claim  made  on  him,  without  more  satisfactory 
proof  in  a  legal  manner.  It  was  held  that  this  letter  amounted  to  a 
disclaimer  of  the  tiitle  of  the  heir  at  law ;  and  that  he  mtght  maintain 
ejectment  against  the  tenant^  without  giving  him  a  notice  to  quit.  Re* 
lisDce  will  probably  be  placed  on  the  case  of  Doe  d.  Williams  v.  Pas^ 
quali,  Peake  N.  P.  C.  196,  where  Lord  Kenyon  ruled  that  a  refusal  to 
pay  rent  to  a  devisee  under  a  will  which  was  contested,  was  not  such  a 
disavowal  of  his  title  as  to  entitle  such  devisee  to  maintain  ejectment 
without  giving  a  previous  notice  to  quit.  But,  besides  the  doubt  which 
is  thrown  upon  that  case  by  Best,  G.  J.,  in  Doe  d.  Calvert  v.  Frowd,  the 
case  differs  essentially  from  the  present.  There,  there  was  an  offer  to 
pay  the  rent  to  whomsoever  might  be  entitled*  But  here,  not  only  haa 
there  been  paymeftt  of  rent  to  a  party  claiming  adversely,  but  there  is 
in  express  refusal  to  pay  any  more  rent  to  any  one  until  the  right  is 
determined.  [Ealb,  C.  J. — The  true  question  here  is,  whether  the  dis- 
claimer amounts  to  a  dispensation  with  a  notice  to  quit.}  In  Doe  d» 
Graves  v.  Wells,  10  Ad.  &  E.  427  (E.  C.  L.  B.  voL  87),  2  P.  &  D.  896, 
it  was  held  that  a  tenant  for  a  definite  term  of  years  docs  not  forfeit  his 
term  by  orally  refasine,  upon  demand  of  the  rent  made  by  his  landlord, 
to  pay  the  rent,  and  claiming  the  fee  as  his  own.  Patteson,  J.,  there 
says :  ^*  It  is  sometimes  said  that  a  tenancy  from  year  to  year  is  forfeited 
by  disclaimer :  but  it  would  be  more  correct  to  say  that  a  disclaimer 
furnishes  evidence  in  answer  to  the  disclaiming  party's  assertion  that  he 
has  had  no  notice  to  quit ;  inasmuch  as  it  *woald  be  idle,  to  r^nM 
prove  such  a  notice  where  the  tenant  has  asserted  that  there  is  '- 
Bo  longer  any  tenancy."  There  is  no  evidence  of  that  sort  here.  In 
Poe  d.  Williams  v.  Cooper,  1  M.  &  G.  135  (K  C.  L.  B.  vol.  89),  1  Scott 
N.  B.  86,  the  defendant  took  premises  of  one  H.,  at  a  yearly  rent,  with 
an  agreement  for  a  lease  for  seven  years  or  for  the  lease  for  lives  under 
which  H.  held  the  property.  H.  subsequently  assigned  bis  interest  in 
the  premises  to  the  lessors  of  the  plaintiff,  and  their  attorney,  under  an 
iupression  that  the  seven  years  had  expired,  demanded  possession.  The 
defendant  said,  ^*  I  hold  on  lives,  and  as  long  as  they  live  I  will  hold  tho 
premises;  yon  knew  I  have  an  agreement.*'  The  attorney  then  de^ 
manded  a  quarter's  rent  which  was  due,  but  the  defendant  refused  to 
pay  it,  saying,  ^^  I  hold  under  H.,  and  I  was  directed  by  him  to  pay  £L> 
(who  was  the  superior  landlord),  and  I  will  do  so ;  for,  how  do  I  know 
he  will  not  come  and  make  a  demand  on  me  ?''  And  it  was  held  that: 
this  was  no  disclaims  of  the  title  of  the  lessors  of  the  plaintiff.  Tindal^ 
C.  J.,  there  says :  "A  disclaimer,  as  the  word  imports,  must  be  a  re^ 
nnnciation  by  the  party  of  his  character  of  tenant,  either  bv  setting  ufK 
a  title  in  another,  or  by  claiming  title  in  himself."  Here,  thero  was  an 
absolute  refusal  to  pay  rent  to  the  plaintiffs,  and  a  repudiation  of  their 
title.  It  was  a  question  for  the  jury  with  what  intention  that  refusal 
took  place. 

Sajfe$^  Serjt.,  and  Hflntire^  in  support  of  the  rule. — This  was  not  a 
tenancy  for  a  week  certain,  but  at  the  lowest  a  tenancy  from  week  to 
week,  and  the  defendant  was  entitled  to  a  week's  notice..   Assuming 
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that  it  was  a  mere  tenancy  at  i? ill,  it  could  not  have  been  determined 
Tfithout  some  notice :  Doe  d.  Parry  v,  Hazell,  1  Esp.  N.  P.  G.  94 ;  Roe 
d.  Peacock  v.  Raffan,  6  Esp.  N.  P.  C.  4 ;  Kemp  v.  Derrett,  8  Campb. 

»7941  ^^^'  *^'**'®"  ^'  Armitstead,  7  C.  &  P.  66  (E.  C.  L.  R.  vol.  82), 
-I  was  the  case  of  furnished  apartments.  [Williams,  J. — ^I  must 
confess  I  do  not  quite  follow  my  Brother  Parke's  reasoning  in  that  case.] 
In  Towne  vt  Campbell,  3  G.  B.  921,  the  question  was  whether  the 
tenancy  was  quarterly  or  weekly ;  and  the  jury  found  that  it  was  weekly, 
and  that  notice  had  been  duly  given.  To  constitute  a  disclaimer,  there 
must  be  a  distinct  and  unequivocal  renunciation  of  the  tenancy.  It  is 
impossible  to  distinguish  this  case  from  Doe  d.  Williams  v.  Pasqutli, 
Peake  N.  P.  G.  196.  In  Doe  d.  Gray  v.  Stanion,  1  M.  k  W.  695,  702,t 
Parke,  B.,  says :  *^  In  the  earliest  reported  case  on  this  subject,  Throg- 
morion  v.  Whelpdale,  Bull.  N.  P.  96,  it  is  said  that  such  notice  [a  notice 
to  quit]  is  necessary,  unless  the  tenant  have  attorned  to  some  other  per- 
son, or  done  some  other  aet  disclaiming  to  hold  as  tenant  to  the  landlord. 
In  Doe  d.  Foster  v.  Williams,  Gowp.  622,  Lord  Mansfield  says,  where 
the  possession  is  adverse^  no  notice  is  necessary ;  and  in  that  case  there 
had  been  an  attornment,  or  what  was  equivalent,  for,  the  defendant 
defended  as  landlord  to  the  tenant  from  year  to  year.  But  this  rule  is 
too  narrow :  and,  from  subsequent  cases,  it  does  not  appear  to  be  neces- 
sary that  any  act  should  be  done,  as  distinguished  from  a  verbal  dis- 
claimer ;  a  disavowal  by  the  tenant  of  the  holding  under  the  particular 
landlord,  by  words  only,  is  sufficient.  Lord  Kenyon,  in  Doe  d.  Wil- 
liams V.  Pusquali,  says,  that, '  if  the  tenant  puts  his  landlord  at  defianecj 
he  might  consider  him  either  as  a  tenant  or  trespasser,  and  eject  him 
without  any  notice  to  quit;'  and  in  Bower  v.  Major,  1  Brod.  k  Bingh. 4 
(E.  C.  L.  R.  vol.  5),  in  the  analogous  case  of  a  composition  for  tithes, 
the  declaration  of  an  occupier  who  refused  to  set  out  his  tithes  in  kind, 
insisting  that  ha  was  exempted  by  a  modusj  was  held  to  be  a  sufficient 
*7951  ^^^^'^^^^^^  of  ^^^  composition,  so  as  to  dispense  with  *half  a 
-I  year's  notice  to  determine  it :  and  in  other  cases,  in  which  the 
declaration  of  the  tenant  has  been  held  insufficient,(a)  no  question  has 
been  raised  as  to  the  necessity  of  some  act  being  done  by  the  tenant,  as 
distinguished  from  a  disavowal  by  word  or  writing.  But,  in  order  to 
make  a  verbal  or  written  disclaimer  sufficient,  it  must  amount  to  a  dired 
repudiation  of  the  relation  of  landlord  and  tenant^  or  to  a  distinct  claim 
to  hold  possession  of  the  estate  upon  a  ground  wholly  inconsistent  with 
the  existence  of  that  relation,  which  by  necessary  implication  is  a  repn* 
diation  of  it.  An  omission  to  acknowledge  the  landlord  as  such,  by 
requesting  further  information,  will  not  be  enough."  That  is  precisely 
in  point.  Here,  the  defendant  by  his  conduct  repudiates  the  devisee's 
title,  not  that  of  the  heirs  at  law.  Mere  payment  of  rent  to  a  person 
not  entitled  to  receive  it,  is  no  disclaimer  of  the  title  of  the  person  who 
is  really  entitled :  Doe  d.  Dillon  v.  Parker,  Dow,  N.  P.  G.  180.  [Wil- 
liams, J. — There  was  a  lease  there.  The  landlord  was  not  hurt  by  the 
payment  to  a  stranger.]  In  Doe  d.  Whitehead  v.  Pittman,  2  N.  i  M. 
673  (£.  G.  L.  B.  vol.  28),  the  defendant  having  come  in  under  the  plain- 
tiff, a  refusal  to  pay  rent  to  him  was  an  express  repudiation  of  his  title. 
So,  in  Doe  d.  Galvert  v.  Frowd,  1  M.  &  P.  480  (E.  G.  L.  R.  vol.  17),  4 
Bingh.  557  (E.  G.  L.  R.  vol.  13),  there  was  an  express  repudiation  of 

(a)  Doc  d.  Williami  «.  Paiqatli;  Doe  cL  LewU  v.  Lord  Cawdor. 
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the  lessor's  title,  and  a  setting  up  the  title  of  another.  That  is  very 
different  from  a  tenant's  pausing  to  make  inquiry  before  he  yields  to  the 
demand  of  a  new  claimant.  Tindal,  C.  J.,  says  in  Doe  d.  Williams  v. 
Cooper,  "  There  are  authorities  to  show  that  a  tenant  honestly  inquiring 
into  the  title  of  a  claimant,  is  not  thereby  guilty  of  a  disclaimer."  The 
definition  which  that  learned  judge  there  gives  of  a  disclaimer  is  some- 
thing very  different  *from  what  was  done  here ;  for,  here  the  de-  ri^nna 
fendant  neither  claims  title  in  himself  nor  does  he  set  up  the  title  '- 
of  another. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  ejectment  is  brought  against  one  who  had  been  for  several  years  in 

[lossession  of  the  premises  as  a  tenant  from  week  to  week.  The  land- 
ord  having  died,  the  defendant  went  on  paying  rent  to  persons  whom 
he  conceived  to  be  entitled  to  receive  it.  When  it  was  discovered  that 
those  persons  had  no  title,  and  the  heir  at  law  turned  up,  the  defendant 
objected  to  pay  any  more  rent  till  he  knew  who  was  the  right  owner. 
The  question  is  whether  by  so  doing  he  has  been  guilty  of  a  disclaimer 
or  renunciation  of  the  title  of  his  landlord,  so  as  to  disentitle  him  to  a 
notice  to  quit.  I  adopt  the  definition  of  a  disclaimer  which  is  given  by 
Tindal,  C.  J.,  in  Doe  d.  Williams  v.  Cooper,  1  M.  &  G.  185  (E.  C.  L. 
K  vol.  39),  1  Scott  N.  R.  36, — ^'A  disclaimer,  as  the  word  imports, 
must  be  a  renunciation  by  the  party  of  his  character  of  tenant,  either 
hy  setting  up  a  title  in  another,  or  by  claiming  title  in  himself."  Here, 
the  defendant  did  not  set  up  the  title  of  another,  neither  did  he  affect 
to  claim  title  in  himself:  but  he  required  further  information  before  he 
would  pay  the  rent  to  anybody.  He  acknowledged  himself  to  be  tenant, 
and  was  ready  to  pay  rent  to  the  right  person.*  What  passed  did  not  in 
tny  judgment  amount  to  a  disclaimer.  I  also  think  that  the  tenant, 
having  held  for  several  years,  was  not  liable  to  be  turned  out  at  the  end 
of  any  week,  without  notice.  I  cannot  find  any  authority  for  saying 
that  his  tenancy  was  determined  at  the  end  of  each  week.  The  rule 
which  applies  to  tenancies  from  year  to  year  has  never,  it  seems,  been 
extended  to  the  case  of  a  weekly  or  monthly  tenant :  but,  though  it  has 
been  laid  down  that  a  weekly  or  a  ^monthly  holding  does  not  ri^nn^ 
require  a  week's  or  a  month's  notice  to  determine  it,  unless  there  '- 
be  some  special  agreement  or  some  custom,  I  do  not  find  that  any  person 
has  ever  held  that  the  interest  of  a  tenant  so  holding  may  be  put  an  end 
to  without  any  notice  at  all.  It  would  be  most  unreasonable  if  a  land- 
lord was  held  to  be  entitled  to  turn  his  weekly  tenant  out  at  twelve 
o'clock  at  night  on  the  last  day  of  the  week.  Some  notice  must  be 
necessary ;  and,  none  having  been  given  here,  the  action  has  been  pre- 
maturely brought,  and  the  rule  to  enter  a  nonsuit  must  be  made  abso- 
lute. 1  should  feel  inclined  to  hold,  upon  the  authority  of  Thunder  d. 
Weaver  v.  Belcher,  8  East  449,  that  the  tenant  ought  not  to  be  ejected 
until  after  such  a  demand  of  possession  as  would  give  him  a  reasonable 
time  to  get  out :  but  I  cannot,  without  further  consideration,  prevail 
upon  myself  to  lay  down  any  precise  rule.  One  cannot  but  feel  great 
regret,  that,  after  all  the  expense  the  plaintiffs  have  incurred,  the  case 
ihould  be  disposed  of  upon  a  minor  point,  the  omission  of  a  mere  for- 
mality.  But  we  are  bound  to  give  our  judgment  upon  the  matter  as 
brought  before  us ;  and  the  only  conclusion  I  can  come  to  is,  that  the 
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•lufs  been  lawfully  pu^  t^  ^i^  tfk 

VNict^  absolute^  We  lu^Ye  notJMBg  iio  do  wllb  tb»  mdriton  Tke  eoaiei^ 
tion  on  tbe  patt  of  thf^^  defe|idani«  ia^  ^hat  h»  oooopUd  the  ooiu^  in 
qn^lioa  under  a  lenan^y  from  week  iOf  week,  wbicb,  bj  the  nnderstand- 
ing  of  the  partjiea  at  ^e,  l^me  of  tbe  deiaiee^  ipfa^  only  to  be  detenoined 
by  either  giving  prepev  fvooB  of  hif  wish  that,  fiioh  t^naney  aboiild  ceaae. 
That  proper  proof,  viz.,  a  notice  to  quit,  has  not  been  given ;.  nor  has  it 
"^7981  ^^^  dispensed  with  by  anyt^bing  ^tbi^t  baa  oocurred.  It  appeared 
4  that  tbe  drfendant  bad  beld  tbe  pvevdaaa  for  many  weeks  at  a 
.ifeel^ly  rent.  It  oannet  be  aajd  that  tbere  ura^  a  new  contract  each 
week '  i^  must  have  been  a  tenancy  tvoufk  week  to  week  f^r  so  long  a^ 
the  parties  should  respectively  please.  If  it  had  been  a  tenanoy  from 
vear  to  year,  it  would  h^ve  undoubtedly  subsisted  until  it  was  t^fninated 
piy  a  proper  notice^  The  qaeatj:ou  ie  whetbe^  there  is  in  this  respect  any 
difference  in  principle  between  a  tenanoy  fii;om  week  to  week  and  a 
lenaney  from  year  to  year^  I  apprehend  that  ia  either  case  tliere  mo^ 
^e  a  legal  e](pre«Bion  of  inten)bio»  that  t^e  tenaiicy  should  cease.  There 
eertaiuTy  is  no  A^e^t  antbority  upon  the  subject :  but^  upon  principle,  I 
ijo  not  see  bokw  a.  party  holding  on  the  (erma  that  his  tenancy  shoald 
continue  untjil  bis  landlord  evinced  ai^  inte^^tioa  that  it  should  cease,  can 
^  ttirned  out  of  poesessioi^  without  any  notice  at  all.  Assumisg  that 
aeme  notice  was  i^ecesaai^,  the  questioa  is  whether  the  notice  haa  b^a 
djspei^d  witbi  That  whiob  ^as  preve4  here  clearly  wouM  not  have 
HJOBOuated  to  a  disolaitner  if  the  question  bad  been  as  to  the  forfeitttre 
f^  a.  lease  for  a  term  of  years ;  nor  dio  I  tjiink  it  asiounted  to  a  dtspea* 
9%tiQn  with  notice  to  quit.  To  eeastjitute  a  cUsclaimer^  the  act  of  the 
tenant  must  be  a  distinct  repudiation  of  the  relation  of  landlord  aad 
l^nai^tk  i  do  not  think  the  evidenoe  in  thia  case  amounted  to  thaL 
How  long  the  netice  aboultl  be  it,  is  unnecessary  mpon  this  occasion 
^  detefmine^  iaasBBkUch  aa  none  was  given.  But<  tbe  inclination  of  my 
epitiion  ie,  that,  where  the  holding  is  from  week  to  week,,  a  week's 
potice  should  be  given,  and  a  month's  noUoe  where  tbe  holding  is  freia 
month  to  month, 

WiiiLBS,  J. — Upon  tbe  qqe^Aion  of  diselaimer,  I  have  nothing  to  add. 
*T991  '^^  ^  ^^^  other  point,  J  can  quite  *undf  rstand  that  the  law  may 
-I  be  aa  laid  dovin  by  my  Lord  and  my  Brother  Willtaj^a;  and,  as 
they  think  ae^  and  my  Brother  Bylee  also,  I  believe,  I  have,  no  doabi 
that  the  inference  of  law  arising  from  a  contract  of  tenancy  like  this, 
is^  that  it  should  continue  from  we^  to  week  until  pnt  au  end  to  by  the 
one  party  or  the  other  expressing  his  dissent,  to  its  centiiuiance,  and 
that  such  dissent  cannot  be  so  expressed  aa  to  put  an  end  to  the  tenancy 
before  the  end  of  the  current  week.  I  am  ready  to  adopt  that  view: 
but,  to  aay  as  matter  of  law,  that  a  week's  notice  ia  necessary,  is  a 
proposition  which  I  am  not  prepared  to  aesent  to.  It  is  clear,  that,  in 
eontemplation  of  law,  a  lease  for  a.  week  standa  upon  precisely  tbe  sans 
footing  aa  a,  lease  for  a  year  or  any  number  of  years.  Whether  it  ba 
for  a  week  or  for  one  or  more,  years,  SMcb  a  lease  would  come  to  an  end 
at  tbe  expiration  of  tbe  term*  ThsJ^  is  tbe  general  rule.  An  ex<^tioa 
has  been  made  in  the  oase  of  a  tenancy  from  year  to  year^ — ^  peculiar 
tenancy  which  grew  out  of  the  tenancy  at  will.     The  Judges,  seeing  the 
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mcoTiTeniett^e  of  so  nnc^irt&in  a  hotdihg,  niid  t}iAi  kh^  tenant  wAb  ui^alli^ 
entitled  to  emblements^  very  eaHy  kdolpted  tht  inference  that  it  waft 
intended  that  the  tenancy  shouM  bd  h  tenancy  to  be  pot  am  end  t6  by 
either  party  expressing  snch  to  be  bis  %ill,  bnt  only  at  the  end  of  tb^ 
year ;  and  they  snperadded  to  that,  what  is  etp^eis^ed  in  the  Tear  Book 
13  H.  8,  to.  13  b,  viz.,  that  it  ttfast  b^  A  half-y€iii[>*ti  nt)ti(^.  Tfans  w^ 
hate  the  general  rnle  of  laW  that  no  notioe  was  ne^essaiy ;  and  then  ir^ 
have  the  exception  established  for  tbo  sake  of  convenienoe,  that  in  the  Oas^ 
of  a  tenant;^  from  year  to  y^aV,  the  notice  to  deterteini^  it  shdl  be  a  siJ^ 
months'  notice.  &y  parity  of  reasoning,  I  do  not^e  how  it  is  possiblift 
to  infer  that  a  tenant  from  week  to  Week  is  entitled  to  any  notice  unlesH 
it  be  half  a  week's  notice,  as  waA  sn^ested  by  Pinrke,  B.,  *in  rutotJi 
Baffin  V.  Armitstead,  TC.kP.  56  (fi.  G.  L.  R.  vol.  82).  It  is  L  »^ 
impossible  to  infer  from  the  authority  in  th^  Teietr  Book,  that  ther^  mnsl 
be  a  week's  notice:  noi^  do  I  find  toy  authority,  or  any  analogy  ia 
the  law,  to  sustain  that  proposftion.  Opposed  as  biy  notion  is  to  that 
of  my  Brother  Williams,  I  do  not  doubt  tHat  I  Am  wrong :  but  I 
cannot  help  thinking  that  the  doctrine  is  a  noVtslty  Md  an  UnnetsieiBsary 
lovelty,  and  therefore  I  objeot  to  its  introducttoik.  I  beg,  hoWever,  thai 
I  may  not  bo  understood  ad  expressing  any  didseiit  frotn  the  decision  o^ 
the  Court. 

Btlbs,  J. — I  also  am  of  opinioh  thai  this  )rnle  shoilld  be  ma^e  abso* 
lute.  I  mnch  regret  that  the  case  should  be  thus  decided  upon  a  point 
far  removed  from  the  merits :  but  that  is  the  fault  of  the  plaintiffs,  who 
have  resorted  prematurely  to  an  aeiioB  of  ejectment.  The  first  question 
iS)  was  any  notice  to  quit  necessary?  Ever  since  the  time  of  Henry  8, 
a  tenancy  from  year  to  year  has  been  determinable  only  by  a  six 
months*  notice  ending  with  the  current  yean  It  seems  to  me  that  the 
same  convenience  which  dictated  the  notice  there,  makes  it  also  neces- 
iary  that  a  tenancy  from  Week  to  Week  should  he  detern^ihable  onl^ 
npon  a  reasonable  notice.  It  may  be  that  the  law  has  not  yet  deter- 
mined  what  that  notice  shall  be.  The  state  of  the  authorities  seems  lo 
be  this : — There  is  sari^  authority  for  saying  that  a  Week's  notice  is  iM 
necessary ;  but  there  is  M  authority  defihihg  Whit  notice  tl  necessary, 
I  would  rather,  therefore,  decide  the  present  casO  on  the  ground  that  hd 
notice  at  all  was  given,  whereas  the  law  requires  a  reasonable  notice^ 
without  taking  upon  myself  to  say  what  taotiee  Would  be  t^a8onable.(a) 
The  tenancy  here  was  treated  by  all  ^parties  lis  a  tenancy  firom  r«goV 
Week  to  week.  That  tenancy,  tbereforie,  OOtititttiiefr,  uttl^As  there  ^ 
has  been  a  disclaimer.  Does  that  Which  oec^red  here  amount  to  evK 
^ence  of  disclaimet'?  Tindal,  C.  J.,-^-ohe  of  tbe  highest  authoritiOA 
vpon  such  t  eubject,^in  Doe  d.  WilliankS  kf.  Cboper^  1  M*  ft  G.  13d 
(E.  C.  L.  R.  vol.  89),  1  Scott  N.  R.  S&,  stiktes  tho  ^lo  thus :  <'  A  dis^ 
claimer,  as  the  word  imports,  must  bO  a  ihenuhoiation  by  the  purty  of  his 
character  of  tenant,  eithet  by  setting  up  a  title  in  anotheir,  or  by  Olaim- 
ing  title  in  himself."  Comparing  that  with  the  passage  in  BAUet''s  Nial 
Ptins,  p.  96,  it  seems  to  ttie  that  that  rale  is  filially  Itpplitable  to  H 
Weekly  tenancy.     Here,  the  defendant  had  paid  his  Ireht  to  tho  persoMi 

(a)  If  reMODablenesi  be  a  qaeitioo  for  a  jury  (ai  it  mmt  Im),  there  oan  l>e  lUUe  dbabt  that 
niey  would  be  guided  bj  the  untversal  undersUnding  add  t>rAeUeo,  iii  tlie  ease  of  Iddging*  aal 
^n  ttKnemeiitSi  to  gire  t>r  reeeire  a  week't  kiotie^  #he^  this  biHiig  li  by  thb  Ireek,  A  taonUkV 
>^tiee  where  tbe  hiriag  if  by  the  month,  and  a  qaarter'fAdttU  «hin  th»  hifiog  i»  qaarteriyv  ; 
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yrhom  he  thought  entitled  to  receive  it.  How  can  it  be  said  that  he 
repudiated  the  plaintiflTs  title  before  he  had  any  notice  of  it  ?  In  Doe 
d.  Gray  v,  Stanion,  1  M.  &  W.  695,t  Parke.  B.,  says,  that,  to  conatitato 
A  disclaimer  or  renunciation  of  the  landlord's  title,  there  must  be  a 
distinct  repudiation  of  the  relation  of  landlord  and  tenant.  Payment 
of  rent  to  a  stranger  under  a  bonft  fide  mistake  can  be  no  disclaimer. 
Could  it  be  contended' for  a  moment  that  an  estate  worth  10002.  a  year 
was  forfeited  by  such  an  act?  The  evidence  from  which  it  is  sought  to 
establish  a  disclaimer  here  was,  that,  when  applied  to  for  rent  by  the 
plainttiTs  agent,  the  defendant  said  he  had  received  notice  from  the 
other  party,  and  would  not  pay  any  more  rent  until  he  knew  who  was 
the  right  owner.  That  was  a  negative  pregnant  with  an  affirmative  that 
the  right  owner  when  ascertained  would  be  paid.  I  cannot  hold  that  to 
be  a  repudiation  of  the  plaintiflTs  title.  Whatever,  therefore,  be  the 
*ft0^1  ^^''^^  ^^  ^^^  case,  I  have  no  ^hesitation  in  saying  that  our  deci* 
"-■  sion  ought  to  be  in  favour  of  the  defendant. 

Williams,  J. — I  wish  lo  add  that  I  was  much  influenced  in  my  notioa 
that  there  should  be  a  week's  notice  to  determine  a  weekly  tenancy,  by 
what  is  said  by  Lord  Mansfield  in  Ri^i^ht  d.  Flower  v.  Darby,  1  T.  R.  159^ 
162,  and  by  Lord  Ellenborough  in  Kemp  v,  Derrett,  3  Gampb.  510. 

WiLLES,  J. — That  would  no  doubt  be  a  very  convenient  rule  to 
establish :  but  it  is  not  necessary  so  to  decide  for  the  determination  of 
this  case.  Rule  absolute 


CHAPPEL  V.  COMFORT  and  Another.    May  29. 

A  eargo  of  potatoes  waa  ihipped  from  Dunkirk  to  London  under  a  charter-party  by  wkicb  tba 
charterer  contracted  to  pay  ceruin  freight,  and  wai  to  have  sixteen  days  for  loading  an<l  na- 
loading,  and  to  pay  21,  per  day  for  any  detention  of  the  vessel  beyond  that  period.  By  tbe 
biU  of  lading,  the  cargo  was  deUTcrable  to  the  consignees  in  London,  or  order,  **  he  or  Ibey 

'  paying  freight  as  per  charter-party."  In  the  margin  of  the  bUl  of  lading  waa  the  foUoviaf 
memorandum — **  There  are  eight  working  days  for  unloading  in  London  :** — 

Held,  that  the  consignees,  by  accepting  the  cargo  under  this  bill  of  lading,  incurred  no  liability 
for  demurrage,  although  the  ressel  was  detained  for  four  days  beyond  tbe  time 


This  was  an  action  against  the  endorsees  of  a  bill  of  lading  for  demur* 
rage  on  a  cargo  of  potatoes. 

The  declaration  stated  that  a  certain  cargo  of  potatoes  was  shipped 
on  board  a  vessel  called  the  Auspicious,  of  which  the  plaintiff  was  master, 
to  be  delivered  according  to  the  terms  of  a  bill  of  lading  (which  wis  set 
, out),  which  bill  of  lading  was  endorsed  to  the  defendants;  and  that,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendants,  would 
*8081  ^^^'^®''  ^^  ^^®  defendants  as  such  endorsees,  and  would  suffer 
*  -I  *them  to  take  the  said  cargo  according  to  the  terms  of  the  said 
bill  of  lading,  the  defendants  promised  the  plaintiff  to  accept  and  take 
the  said  cargo  on  the  terms  of  the  said  bill  of  lading,  and  to  discharge 
the  vessel  in  eight  working  days,  as  in  the  said  bill  of  lading  provided,— 
breach,  that  the  defendants  did  not  discharge  the  vessel  within  the  said 
eight  working  days  so  allowed  for  the  working  thereof,  but  kept  and 
detained  the  vessel  over  and  above  the  said  eight  working  days.  There 
were  also  tbe  common  counts. 


COMMON  BENCH  BEPORTS.    (10  J.  SCOTT.    N.  S.)        808 

The  defendants  pleaded,  among  other  pleasi  a  denial  of  the  contract 
as  alleged. 

The  cause  was  tried  before  Byles,  J.,  at  the  first  sitting  in  London  in 
Easter  Term  last.  The  facts  were  as  follows :— The  plaintiff  was  the 
master  of  the  ship  Auspicibus,  which  was  chartered  at  Dunkirk  by  cer- 
tain persons  trading  there  for  the  conveyance  of  a  cargo  of  potatoes  to 
London.  By  the  charter-party,  the  charterers  agreed  to  pay  a  certain 
freight :  sixteen  days  were  to  be  allowed  them  for  loading  the  ship  at 
Dunkirk  and  unloading  her  in  London ;  and  the  charterers  were  to  pay 
demurrage  at  the  rate  of  2{.  per  day  for  any  detention  of  the  ship 
beyond  the  laying  days.  The  cargo  was  consigned  to  the  defendants^ 
merchants  in  London,  under  a  bill  of  lading  making  the  goods  delivera* 
ble  to  them  or  order  "  paying  freight  as  per  charter-party."  And  in  the 
marprin  of  the  bill  of  lading  was  written  the  following  memorandum,— 
'*  There  are  eight  working  days  for  unloa'ding  in  London."  The  vessel 
was  detained  four  days  beyond  the  eight  The  defendants,  who  as  con- 
signees received  the  cargo,  paid  the  freight,  but  declined  to  pay  demur- 
rage :  whereupon  this  action  was  brought. 

On  the  part  of  the  defendants,  it  was  insisted  that  the  only  contract 
in  the  bill  of  lading  which  was  binding  on  them  was,  to  pay  the  stipu- 
lated freight :  and  *they  relied  on  Smith  v.  Sieveking,  4  Ellis  k  moAj 
B.  945  (E.  C.  L.  B.  vol,  82),  in  error,  6  Ellis  k  B.  689  (E.  C.  L  ^^* 
L  R.  vol.  85). 

For  the  plaintiff  it  was  submitted  that  the  memorandum  in  the  margin 
sufficiently  incorporated  into  the  bill  of  lading  all  the  conditions  con- 
tained in  the  charter-party,  and  consequently  that  the  defendants  were 
only  entitled  to  have  the  goods  delivered  to  them  on  payment  of  demur- 
rage as  well  as  freight  Wegener  v.  Smith,  15  G.  B.  285  (E.  G.  L.  R. 
vol.  57),  was  referred  to. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  found  for 
the  plaintiff,  damages  8^., — leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  they 
were  not  liable  for  the  demurrage. 

David  Keene^  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Barnard  (with  whom  was  Edward  James^  Q.  C.)  now  showed  cause. 
— A  consignee  or  assignee  of  a  bill  of  lading  who  receives  goods  with 
an  intimation  upon  the  face  of  the  document  under  which  he  receives 
them  that  a  sum  will  be  payable  for  demurrage,  is  as  much  bound  to  pay  ' 
for  the  detention  of  the  ship  beyond  the  laying  days  as  he  is  for  the 
freight.  Here,  the  charter-party,  besides  stipulating  for  the  payment 
of  the  freight,  gives  the  charterers  a  right  to  sixteen  days  for  loading 
and  unloading,  and  then  stipulates,  that,  for  any  detention  of  the  ship 
beyond  that  number  of  days,  demurrage  shall  be  paid  at  the  rate  of  2/. 
per  day.  The  bill  of  lading  makes  the  cargo  deliverable  to  the  con- 
signees or  order,  "  he  or  they  paying  freight  as  per  charter-party  ;** 
and  in  the  margin  there  is  a  memorandum  that  ''  there  are  eight  working 
day8  for  unloading  in  London."  The  consignees,  therefore,  had  notice 
that  they  were  entitled  to  receive  the  cargo  *on  payment  of  the  r^cgAc 
freight  mentioned  in  the  charter-party,  and  also  notice  that  under  *> 
the  terms  of  the  charter-party  there  remained  only  eight  days  during 
whioh  they  were  entitled  to  detain  the  ship  at  the  expense  of  the  owner. 
It  is  the  duty  of  the  consignee,  if  he  accepts  the  cargo,  to  unload  the 
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fchip  within  the  number  of  4aj8  mentioned:  Mid,  if  be  detaint  her 
beyond  that  time,  that  affords  some  evidence  of  a  promise  on  bis  pari 
lo  pay  for  that  detention.  Erie,  G.  J.,  in  delivering  the  jndgment  of 
tiie  Court  in  Stindt  v.  Boberts,  17  Law  J.,  Q.  B.  166,  says :  ''  The 

Srinciple  on  which  the  consignee  is  taken  to  contract  for  the  freight  and 
emnrrage  mentioned  in  the  bill  of  lading,  applies  in  respect  of  other 
stipulations  therein  mentioned ;  and  the  promise  to  pay  demurrage  in 
ease  of  detention  is  in  effect  a  promise  to  discharge  within  the  limited 
time,  or  pay  for  the  detention."  [Williams,  J.^— Lord  Wensleydale,  in 
Toung  V.  Moeller,  5  Ellis  k  B.  755,  762  (E.  C.  L.  R.  vol.  85),  observes 
upon  that, — '^  It  is  enough  to  say  that  my  Brother  Erie's  decision,  pro- 
perly understood,  goes  no  further  than  to  establish  that  the  endorsee  of 
the  bill  of  lading  is,  upon  receiving  the  cargo,  hound  by  it9  term$." 
Erle,  G.  J. — ^The  contract  is  with  the  consignor:  the  assignee  of  the 
bill  of  lading  only  becomes  liable  on  the  ground  that  he  assents  to  take 
the  goods  subject  to  the  terms  imposed  by  the  bill  of  lading.j  In 
Wegener  v.  Smith,  15  G.  B.  285  (E.  C.  L.  B.  vol.  80),  a  mere  reference 
to  the  charter-party  was  held  sufficient  to  incorporate  all  its  terms  into 
the  bill  of  lading.  [Btlss,  J. — There,  the  reference  to  the  charter* 
piarty  was  in  the  conditional  part  of  the  bill  of  lading.  It  is  not  so 
liere,  but  in  the  margin.  Jesson  v.  Solly,  4  Taunt.  52,  is  rather  more 
in  your  favour.]  Sir  James  Mansfield  in  that  case  says :  **  This  is  quite 
a  new  case,  arising  from  the  new  state  of  trade;  and  there  is  great 
Weight  in  the  observation  made  for  the  plaintiff,  tliat  many  of  these 
*8061  *^^^P^'  <^oming  from  a  foreign  country,  to  which  they  may 
-I  never  go  again,  put  into  their  bill  of  lading  a  condition  wfatdl 
enables  them  to  look  to  the  consignee  for  demurrage,  as  well  asfot 
freight.  My  Brothers  are  very  clearly  of  opinion,  that^  if  the  eoD4 
sisnee  will  take  the  goods,  he  adopts  the  contract."  Heath,  J.,  says: 
**  It  is  clear  the  plaintiff  is  entitled  to  demurrage  either  from  the  con- 
signor or  consignee.  Demurrage  is  only  an  extended  freight ;  and  the 
tonsignee,  by  adopting  this  bill  of  lading,  makes  himself  liable  to 
demurrage  as  well  as  to  freight."  And  Chambre,  J.,  adds:  *'  It  would 
be  monstrous  if  the  consignee,  accepting  the  contract  with  knowledge 
of  the  terms,  should  not  be  bound  by  it,  and  could  send  the  captain  back 
to  the  consignor  for  demurrage."  It  ia  enough  to  say  that  there  was 
evidence  to  go  to  the  jury. 

David  Keenej  in  support  of  the  rule.— *In  Jesson  v.  Solly,  4  Taaat 
52,  the  report  does  not  give  the  terms  either  of  the  charter-party  or 
of  the  bill  of  lading ;  and  it  is  evident  that  the  delivery  of  the  goods 
was  to  be  conditional  on  the  performance  of  the  terms  mentioned,  vis., 
payment  of  freight  and  demurrage*  Here,  the  words  are  not  condi* 
tional.  If  the  contract  here  had  been  as  in  Harman  v.  Clarke,  4 
Campb.  159, — *^  to  be  taken  out  in  fourteen  days  after  arrival,  or  to  pay 
^0«.  a  day  demurrage,"  there  might  have  been  ground  for  contendiag 
that,  by  receiving  the  goods,  the  consignees  bound  themselves  to  pe^ 
form  the  condition.  But  here  the  Words  merely  convey  an  intimatioa 
fhat  ^'  there  remain  eight  working  days  for  unloading  in  London."  In 
Smith  V.  Sieveking,  4  Ellis  k  B.  945,  952  (E.  C.  L.  R.  vol.  82),  Lord 
Campbell,  in  delivering  the  judgment  of  the  Court  of  Queen's  Bench, 
says :  ^'  By  the  bill  of  lading,  the  goods  were  deliverable  to  the  defsnd^ 
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into,  they  ^  paying  fof  Ae  daid  godds  *a8  per  cfasrter-party/ 
Had  the  irords  b^eti '  paying  freight  for  th«  said  goods  as  per 
ekarter-party/  the  ac^on  could  not  have  been  maintained;  and  the 
feferenoe  to  the  charter-party  ninst  be  considered  merely  to  ascertain 
the  rate  of  freight.  The  expression  is  *  paying  for  the  said  goods:'  but; 
is  not  the  natural  meaning  of  the  words  so  used,  *  paying  for  the  carriage 
6f  the  goods  from  Memel  to  London  at  the  rate  mentioned  in  the  charter** 
party  V  Can  it  be  extended  to  a  payment  fbr  the  detention  of  the  ship 
at  Memel  by  the  shipper^  before  the  bills  of  lading  were  signed, — a  fact 
of  which  the  consignee  knew  nothing,  and  of  which  the  charter-party 
woald  not  inform  him  T  If  the'  consignee  is  to  be  held  liable  for  demurs 
rage  as  well  as  freight,  surely  the  bill  of  lading  should  contain  a  clear 
intimation  to  that  effect,  as  was  suggested  by  Lord  Tenterden  in  Evana 
e.  Forster,  1  B.  &  Ad.  118  (B.  a  L.  R.  vol.  20)."  And  the  same 
leat-ned  Judge,  in  Moeller  tt.  Young,  6  Ellis  h,  B.  7, 19  (E.  G.  L.  R.  vol. 
85),  says!  **  Where  the  bill  T>f  lading  makes  no  mention  of  demurrage^ 
the  assignee  will  make  himself  liable  to  nothing  beyond  the  flreigfat: 
but,  if  there  be  a  reference  to  the  charter-party,  he  by  demanding  under 
6Qch  a  bill  of  lading,  makes  himself  liable  to  pay  freight  at  the  rate 
whieh  the  charter-party  prescribes."  Here,  the  statement  of  the  num* 
ber  of  days  remaining  was  a  simple  memorandum  for  the  protection  of 
the  contracting  party.  [Btleb,  J.— The  memorandum  is  on  an  assign^ 
able  instrument.  If  your  construction  is  right,  it  would  be  more  natural 
th&t  the  memorandum  should  be  found  upon  the  document  which  binds 
the  pafty  contracting.]  To  put  it  upon  the  charter«party  would  convey 
no  information  to  the  assignee  of  the  bill  of  landing. 

Erle,  G.  J.-^-t  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  action  id  brought  by  the  master  *of  a  ship  against  the  ri|(OA<3 
assignees  of  a  bill  of  lading ;  and  the  former  contends  that  the  ^ 
latter  made  a  promise  to  pay  demurrage  for  the  ship's  detention  beyond 
eight  working  days,  as  well  as  freight*  The  question,  therefore,  is, 
whether  the  bill  of  lading  contains  any  evidence  that  the  defendants 
tnade  any  such  promise.  As  between  the  shipowner  and  the  shipper  of 
the  cargo,  there  was  a  charter-party :  and  the  bill  of  lading  was  made 
and  signed  by  the  master  acting  under  a  charter-party.  It  is  also  to 
be  observed  that  the  express  promise  here  is,  to  pay  freight  according 
to  the  charter-party ;  and  nothing  is  to  be  gathered  from  the  bill  of 
lading  itself  to  show  that  the  assignees  of  it  was  to  pay  any  sum  for  the 
detention  of  the  vessel  beyond  the  eight  working  days.  It  has  been 
contended  on  the  part  of  the  plaintiff  that  the  memorandum  in  the 
margin, — ^^  There  are  eight  working  days  for  unloading  in  London,"-^ 
Was  a  notice  to  any  person  to  whose  hands  the  document  should  com^ 
that  it  imposed  upon  him  an  obligation  to  pay  demurrage  if  the  vessel 
were  delayed  more  than  eight  days  in  unloading.  On  the  other  hand^ 
it  is  insisted  that  that  memorandum  has  not  the  effect  of  creating  a  pro* 
taise  to  pay  demurrage,  and,  at  all  events,  not  a  promise  to  pay  the 
demurrage  specified  in  the  charter-party.  I  am  of  opinion  that  the  de^ 
fendants'  contention  is  right.  I  quite  agree  with  the  cases  of  Stindt  v% 
Roberts,  17  Law  J.,  Q.  B.  166,  5  D.  &  L.  460,  Jesson  v.  Solly,  4  Taunt 
62,  and  Wegener  v.  Smith,  15  C.  B.  285  (E.  G.  L.  R.  vol.  80),  that,  if 
the  bill  of  lading  contains  a  promise  on  the  part  of  the  shipowner  t6 
deliver  the  goods  on  performance  of  a  condition,  if  the  assignee  fails  to 
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perform  his  duty  by  complying  with  the  condition,  he  is  not  entitled  t4 
the  goods ;  and  that  the  law  infers  a  promise  on  the  part  of  the  assignee 

*ftn<)1   '^  ^^^^  ^  ^^^^  ^^^^  ^^  ^^'^  ^^  ^'^  ^^^^  ^^^  "^''^  ^^  lading  sajs 
^   ^shall  be  done  by  him,  if  the  shipowner  parts  with  bis  lien.    In 

those  cases  the  construction  of  the  contract  was,  that  the  assignee  of 
the  bill  of  lading  was  to  pay  freight  and  demurrage  if  the  vessel  were 
detained  beyond  the  number  of  laying  days  stipulated  for.  That  was 
the  principle  upon  which  the  decision  in  Stindt  v.  Roberts  proceeded. 
In  Wegener  v.  Smith,  the  goods  were  by  the  bill  of  lading  made  deli- 
verable to  order  **  against  payment  of  the  agreed  freight  and  other  oon- 
ditions  as  per  charter-party.*'  One  of 'the  conditions  in  the  charter- 
party  was  the  payment  of  demurrage :  and  therefore  it  was  held  that 
the  acceptance  of  the  goods  under  that  bill  of  lading  was  an  implied 
undertaking  to  pay  demurrage.  So,  in  Jesson  v.  Solly,  there  was  a 
memorandum  at  the  foot  of  the  bill  of  lading  which  the  Court  construed 
to  amount  to  a  contract  on  the  part  of  the  assignee  to  pay  the  atipv- 
lated  demurrage.  I  distinguish  the  present  case  from  these,  on  the 
ground  that  I  cannot  gather  from  the  words  written  in  the  margin  of 
this  charter-party  that  it  was  the  intention  of  the  parties  that  the 
assignee  should  pay  the  demurrage  mentioned  in  *  the  charter-party. 
One  important  distinction  is,  that  here  no  sum  is  mentioned  in  the 
margin.  Passing  from  hand  to  hand,  as  these  documents  do,  it  is  im* 
portant  that  the  parties  receiving  them  should  be  able  at  once  to  leara 
the  extent  of  the  liability  they  incur  by  accepting  the  goods.  For  these 
reasons,  I  think  the  defendants  are  entitled  to  have  their  rule  made 
absolute. 

Williams,  J. — I  am  of  the  same  opinion.  I  ground  my  concurreaee 
on  this,  that,  in  this  particular  case,  the  memorandum  in  the  margin  of 
the  .bill  of  lading  is  not  to  be  taken  to  refer  to  the  charter-party,  and 
does  not  constitute  a  contract  between  the  master  and  the  assignee  of 
*8101  ^^^  ^'^^  ^^  lading  for  the  payment  of  ^demurrage  by  the  latter. 
-■  If  it  had  formed  part  of  the  contract,  I  see  no  reason  for  depart- 
ing from  the  principle  established  in  Jesson  v.  Solly,  that  the  consignee 
of  the  bill  of  lading  by  accepting  the  goods  becomes  bound  by  the  con- 
tract contained  in  the  instrument. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is  exceedingly  important 
that  we  should  adhere  to  the  known  rules  of  law  upon  this  subject, 
which  are  as  well  (or  perhaps  better)  known  in  the  city  of  London  ai 
they  are  in  Westminster  Hall.  One  of  those  rules  is,  that,  where  a 
charter-party  is  entered  into,  the  special  provisions  of  that  charter-party 
are  binding  only  as  between  the  charterer  and  the  shipowner :  and  that, 
if  a  bill  of  lading  is  signed  by  the  master,  and  that  bill  of  lading  cornea 
to  the  hands  of  an  assignee  for  value,  the  latter  is  entitled  to  have  the 
goods  delivered  to  him  on  the  terms .  mentioned  in  the  bill  of  lading, 
and  properly  speaking  he  is  not  bound  to  refer  to  the  charter-party  at 
all.  It  is  exceedingly  important  that  that  should  be  so,  and  that  haring 
paid  his  money  for  the  bill  of  lading,  he  shall  be  entitled  to  demand  the 
goods,  subject  only  to  the  payment  of  the  charges  mentioned  in  the  docn- 
ment.  Accordingly,  it  has  always  been  understood  under  ordinary  cir- 
cumstances that  the  assignee  of  a  bill  of  lading  is  not  liable  for  anything 
beyond  the  stipulated  freight.  It  may  be,  that,  for  shortness,  instead  of 
stating  the  sums  payable  in  respect  of  different  kinds  of  goods,  a  reference 
is  made  to  the  charter-party,  thus, — ^'  paying  freight  as  per  charte^ptr- 
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ty:*'  but  it  is  equally  well  established^  that,  even  in  that  case,  the  assigned 
of  the  bill  of  lading  is  only  bound  by  the  terms  of  the  charter-party 
quoad  the  freight.  It  may  be,  and  it  often  does  happen,  that  the  person 
who  receives  the  goods  intends  to  pay  all  the  charges  mentioned  in  the 
*charter-party.  But,  when  it  is  intended  that  such  an  obligation  r»oi i 
should  be  imposed  upon  him,  it  should  be  done  in  plain  words,  ^ 
as  was  done  in  Wegener  v.  Smith,  15  G.  B.  285  (E.  C.  L.  B.  vol.  80), 
and  other  cases,  where  by  the  terms  of  the  bill  of  lading  the  goods  were 
made  deliverable  to  order  '*  against  payment  of  the  agreed  freight 
and  other  conditions  as  per  charter-party."  In  that  case,  the  assignee 
of  the  bill  of  lading  is  properly  held  to  be  bound  to  look  to  the  terms 
of  the  charter-party,  and  to  perform  them  so  far  as  they  apply  to  the 
goods.  Another  class  of  cases  is,  where  there  is  an  express  contract 
apart  from  the  bill  of  lading.  The  person  receiving  the  goods  there  is 
bound  by  what  is  technically  speaking  a  new  contract.  There  is  also 
another  class  of  cases,  viz.,  where  there  is  no  charter-party  at  all.  To 
that  class  belong  the  cases  of  Jesson  v.  Solly,  4  Taunt.  52,  and  Stindt 
V.  Roberts,  17  Law  J.,  Q.  B.  166,  5  D.  &  L.  460,  where  the  bill  of 
lading  constituted  the  entire  contract.  The  person  who  receives  the 
goods  under  that  bill  of  lading,  if  demurrage  is  mentioned,  is  bound  to 
pay  demurrage,  because  it  is  provided  for  by  the  contract.  It  would  be 
inconvenient  to  make  a  distinction  between  that  which  appears  in  the 
margin  of  the  bill  of  lading  and  that  which  is  in  the  body  of  the  instru- 
ment. Indeed,  I  should  rather  be  disposed  to  give  greater  effect  to 
that  which  is  written  in  the  margin  or  at  the  foot.  The  class  of  cases 
last  mentioned  is  one  standing  entirely  by  itself.  In  each  there  must 
be  a  plain  indication  of  intention  that  the  consignee  or  assignee  shall  pay 
freight,  otherwise  he  is  not  liable.  Apply  that  rule  here.  There  is  in 
the  charter-party  a  contract  between  the  charterer  and  the  owner  that 
sixteen  days  should  be  allowed  for  loading  and  unloading,  and  that  the 
charterer  should  pay  demurrage  at  the  rate  of  21.  per  day  for  any 
detention  of  the  ship  beyond  that  number  of  days.  By  the  bill  of 
^lading  the  cargo  is  made  deliverable  to  the  consignees  in  Lon-  r*oio 
don,  on  payment  of  freight  according  to  the  charter-party.  The  ^ 
memorandum  in  the  margin  does  not  refer  to  any  sum  to  be  paid  for 
demurrage.  It  is  simply  this, — ^'  There  are  eight  working  days  for 
unloading  in  London.*'  The  statement  of  that  fact  is  quite  as  consist- 
ent with  the  owner's  looking  t^  the  charterer  for  payment  of  demurrage 
as  to  the  consignee.  Although  I  have  drawn  a  distinction  between  cases 
where  there  is  and  where  there  is  not  a  charter-party,  I  do  not  say  that 
there  is  any  real  distinction  between  the  two.  There  must  in  either 
case  be  a  plain  intention  expressed  that  the  consignee  of  the  bill  of 
'^  lading  is  to  pay  demurrage,  before  he  can  be  charged  with  it.  This  is 
an  established  rule,  to  which,  as  I  before  observed,  it  is  highly  impor- 
tant to  adhere. 

Byles,  J. — I  also  think  this  rule  should  be  made  absolute.  By  the 
charter-party  it  is  provided  that  sixteen  days  shall  be  allowed  for  load- 
ing and  unloading  the  cargo,  and  that  for  any  detention  of  the  ship 
beyond  that  time  the  charterer  shall  pay  demurrage  at  the  rate  of  2L 
per  day.  What  are  the  obligations  as  between  the  charterer  and  the 
shipowner,  therefore,  is  clear.  The  bill  of  lading  makes  the  cargo 
deliverable  to  the  consignees  or  order^  '*  he  or  they  paying  freight  as 
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feet  chafter-Barty/*  Bttittlj  speakilng,  thie  {ntymetit  of  freight  ia  k  eoli* 
dition  preceaent  to  the  right  to  detnand  the  goods,  though  in  practieift 
it  is  made  a  condition  subaeqneni.  In  the  present  case,  the  paytneat 
of  demurrage  is  not  made  part  of  that  which  becomes  la  condition  nu\h 
iequent.  t  feel  bound  to  say  that  the  only  condition  here  is,  to  pay  the 
freight.  I  must,  however,  say,  that,  if  the  words  written  in  the  margia 
of  tnis  bill  of  lading  had  been  in  the  body  of  the  instrument,  I  for  otts 
*j^l^1  ^^^^'^  ^^^  htLVe  *been  disposed  to  ptit  this  construction  upon  it; 
^  nor  do  I  say  that  I  should  have  come  to  the  same  conclusion  if 
there  had  been  no  charter-party.  It  mav  well  be  that  the  memorandtim 
Was  inserted  in  the  margin  of  the  bill  oi  ladina  for  the  information  and 
guidance  of  all  the  parties  concerned.  Upon  these  grounds,  I  think  wtf 
cannot  consistently  with  the  cases  hold  the  plaintiff  to  be  entitled  te 
retain  his  verdict.  Rule  absolute. 


flOWLETT  V.  TARTE.    June  20. 

To  ah  aetion  for  rent  (or  a  ihhi  in  git»t)  nadef  %  building  agroemeal  dated  the  29th  of  S^ 
tember,  1853,  the  defendant  pleaded,  that,  after  the  making  of  that  agreem«nt,  il  was  ^rtti 
between  the  parties  thai  a  tenahcy  fh>tai  yeai-  to  yeair  should  be  ci^ated  ia  rabstitnUoa  lor  tbi 
former  tenancy  ander  the  agreemchit;  that  liotice  to  qaH  was  da)y  giT%n,  wfaieh  netkeex'' 

<  |)lrsd  at  Michaelmas,  1868;  that  the  defendant  qaUted  aceordingly;  and  that  aoreatefW 
beeame  due  from  the  defendant  to  the  plaintiff  ih  respect  of  the  premises  ofUr  the  last  wwi* 
tioned  day. 

^0  this  plea,  the  plaintiff  replied,  by  way  of  6ito|>pel,  that  be  t>rought  ah  hfction  against  \U 
defendant  fbr  the  reeotery  of  iMt  as  bavitog  aootaed  doe  trtm  the  defendant  «>  the  pbiniif 
tinder  the  agreement  In  the  deetatratioa  la  t^is  canaA  mentioned  altar  th«  SStk  of  Sc^temta) 
1868;  that  the  defendant,  being  andtor  terms  to  plead  issoably)  pleaded  to  thai  aetaoa  ptosi 

,  which  were  not  issnable  (but  not  the  defence  now  set  up) ;  and  that  the  pliuntiff  thcicapea 
signed  judgment,  and  thereby  recorercd  the  rent  sued  for  in  that  action : — 

keld,  that  the  replication  was  bhd,-^tbe  defendant  not  being  estiopped  by  his  omtssioh  to  ssl  tt 
ap  on  the  former  ocoaaioa,  from  availing  hilnihif  of  tha  defence  alleged  in  hb  plekb 

The  declaration  stated  that  theretofore,  to  wit,  on  the  29th  of  S^ 
tember,  1853,  it  was  agreed  between  the  plaintiff  and  the  defendant  al 
follows,  that  is  to  sav,  the  plaintiff  in  consideration  of  the  eitpense  ta 
be  incurred  in  the  buildings  thereinafter  mentioned,  ahd  of  the  rent 
and  covenants  thereinafter  stipulated  fbr,  did  aeree  to  grant  a  lease  of 
demise  unto  the  defendant,  his  executory,  adtninistrators,  and  ^ssi^ 
(as  thereinafter  mentioned),  of  a  piece  Or  plot  of  ground  in  the  parish 
of  Putney,  part  of  two  larger  estates,  one  then  lately  known  as  th^ 
Cedars,  and  the  other  then  lately  Occupied  by  the  college  of  ciril  engl- 
^Rldl  ^^^^^9  ^^^  therein  '^more  fully  mentioned  and  referred  to,  To 
J  bold  unto  the  defendant,  hts  executors,  &c.,  from  the  29th  ot 
Beptember  then  instant,  for  the  term  of  ninety-nine  years,  at  the  reat 
of  a  peppercorn  for  the  first  year  of  the  said  term,  and  at  the  yearly 
rent  of  IL  lOs.  for  the  remainder  of  the  said  term,  payable  half-yearly, 
clear  of  all  tithe  rent-charges,  taxes,  sewerS-rate,  and  all  other  rated, 
assessments,  and  deductions  whatsoever ;  the  first  payment  of  rent  to 
be  made  on  the  25th  of  March,  1855,  whether  the  lease  should  hire 
heen  executed  or  not  \  but  the  said  agreement  should  not  be  coilsidered 
a  lease :  And  the  defendant  thereby  agreed  that  he  should  and  woald. 
on  or  before  the-  26th  of  September,  1855,  at  his  expense  build  m 
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oofljiplelely  finisl^  fit  {bf>  haibitatioa,  midtr  the  directioii  or  with  the 
ftpprabatioa  of  the  aurvejor  f^r  the  tiiat  being  of  the  plaintiff,  his  heirs 
ev  assignsy  oae  (and  not  inore  than  o^e)  laesaiiage  or  dwelling^bonse  in 
a  sahstantial  aad  workmaAlike>  manaer,  of  Doi.  ksa  talue  Ihaa  TOO/.,  i? itb 
fpoi  aftd  proper  materiaU^  of  an  uniform  design  with  the  adjoining 
honses,  and  acoordiag  te<  the  speeiflcatioa  staged  or  referred  to  in  the 
Bckednle  to  the  said  agreement ;  and  that  ha  the  defendant  should  and 
voold  pay  and  eontribnte  a  proportionate  share  of  the  expense  inourred 
ev  to  he  in««rred  in  (peepbg  in  good  repair  all  roads,  foot-paths,  drains^ 
and  sewers  then  made  or  thereafter  to  be  made  upon  or  for  the  use  of 
the  prenises  thereby  agreed  to  be  demised,  in  eommen  witli  other  pro- 
perty on  the  said  estates  then  lately  called  the  Cedars  and  coHege  of 
eivil  engbeevB,  and  otherwise,  under  the  eovenanta  contained  in  a  eept 
tain  kidjeoture  dated  the  12tb  of  August,  1853,  therein  described,  in 
exoaeration  of  the  plaintiff  from  the  obligation  of  such  covenants  in  the 
sud  indenture  last  mentioned  contained :  and  also  should  and  would  al 
his  expense,  at  of  before  the  tine  of  roofing  ia  the  *same,  insure  r^ois 
and  keep  insured  the  said  messnage  or  dwelling-house,  and  all  ^ 
erections  and  buildings  that  should  be  erected  and  built  on  the  ground 
diereby  agreed  to  be  demised,  in  the  joint  names  of  the  defendant  and 
the  phuntiff,  ia  such  office  or  offices  for  insurance  from  fire  as  the  plain- 
tiff should  nominate  and  approve,  in  a  snm  of  550^.  at  least,  and  pro* 
dace  the  receipts  for  the  premiums  and  duty  to  the  plaintiff  when  required 
so  to  do :  And  the  defendant  did  thereby  declare  that  he  was  satisfied 
with  the  title  of  the  plaintiff  to  the  premises  thereby  agreed  to  be 
demised,  anct  should  not  call  f6r  any  evidence  thereof,  or  make  any 
objection  thereto  or  inqniry  thereon:  And  the  plaintiff  did  thereby 
agree  with  the  defendant,  that  when  and  so  soon  as  the  defendant  should 
have  roofed  in  the  said  messuage  or  dwelling-house  so  to  be  erected  and 
blilt  by  him  as  aforesaid,  then  the  plaintiff,  his  heirs  and  assigns,  should 
aad  would  demise  to  the  defendant,  his  exeoutors,  &o.,  the  said  messui^e 
er  dweUing-house  so  ta  be  erected  and  built,  together  with  the  plot  or 
parcel  of  ground  belong-tng  thereto^  for  the  term  of  years  and  at  the 
yearly  rent  thereinbefore  mention^ :  And  it  was  agreed  that  the  said 
lease  shoold  contain  all  sncb  covenants,  clauses,  and  provisoes,  as  were 
usually  inserted  in  metropolitan  building-leases,  and  also  all  such  of  the 
eondttions  contained  in  the  schedule  to  an  indenture  dated  the  12th  o£ 
August,  1853,  as  were  applicable  to  the  premises  thereby  agreed  to  be 
demised ;  and  that  such  lease,  with  &  couaterpurt,  shoukl  be  prepared 
by  Messrs*  H.  ft  L.  at  the  coets  and  charges^  of  the  said  defendant : 
provided  always,  aad  it  was  thereby  declared,  that,  if  the  rent  should 
be  in  arrear  for  twenty-one  days,  and,  being  demanded  before  or  after 
the  twenty-one  days,  shoukl  not  be  paid  when  demanded,  or  if  the  said 
intended  erections  and  buildings,  or  any  of  them,  ^should  not  r4rgjg 
be  commenced  within  eighteen  months  from  and  after  the  day  of  ^ 
the  date  of  the  ssid  agreement,  <»*,  if  commenced,  should  not  be  regu* 
hirly  proceeded  with,  after  notice  in  writing  to  proceed  therewith  should 
have  been  given,  or  should  not  be  completely  built  and  finished  within 
six  calendar*  months  »fter  the  said  29th  of  September,  1855,  and  after 
notice  in  writing  to  complete  and  finish  the  same  should  have  been  given 
as  aforesaid,  it  should  be  lawful  for  the  pbiatiff  to  re-enter  upon  and 
take  possession  of  the  groui^d  thereby  agreed  to  be  demised  as  to  which 


816  HOWLETT  v.  TARTE.    T.  T  1861. 


ftny  such  default  should*  be  made,  and  the  building  erelsted  thereupon 
and  to  put  an  end  to  that  agreement  accordingly :  Averment,  that  the 
said  agreement  was  still  in  full  force,  and  that  the  said  lease  had  not 
been  granted,  and  that  the  defendant  had  not  yet  become  entitled  to 
have  the  same  granted,  and  that,  before  suit,  a  large  sum  of  money,  to 
Tfit,  1502.,  of  the  rent  aforesaid,  became  and  was  due  and  payable; 
yet,  although  before  suit  all  things  existed  and  had  happened  which  it 
was  necessary  should  exist  and  happen  in  order  to  entitle  the  plaintiff 
to  payment  by  the  defendant  of  the  said  rent,  no  part  thereof  had  been^ 


Second  plea,  to  the  first  count  of  the  declaration, — that  the  said  rent 
therein  sought  to  be  recovered  was  and  is  rent  claimed  by  the  plaintiff 
as  having  accrued  due  to  him  after  the  29th  of  September,  1858,  and 
the  causes  of  action  in  that  count  mentioned  respectively  first  accrued 
due  after  that  day  and  not  before ;  that,  after  the  making  of  the  agree- 
ment in  the  first  count  mentioned,  and  before  the  giving  of  the  notiee 
to  quit  thereinafter  mentioned,  the  defendant,  with  the  privity  and  assent 
of  the  plaintiff,  entered  into  and  upon  the  said  premises,  with  the  appur- 
tenances, and  became  and  was  possessed  thereof  as  tenant  thereof,  to 
*8171  ^^^'  *^^  tenant  at  will  thereof,  to  the  plaintiff,  and  that  after- 
•'  wards,  and  before  the  giving  of  the  said  notice,  and  before  the 
accruing  of  the  causes  of  action  therein  pleaded  to,  the  plaintiff  and  the 
defendant  agreed  together,  that,  by  way  of  substitution  for  the  defend- 
ant's interest  in  the  said  premises  under  the  said  agreement,  the  plaintiff 
should  demise  to  the  defendant  the  said  premises,  to  have  and  to  hold 
the  same  to  the  defendant  from  the  day  of  the  making  of  the  said 
demise  for  one  whole  year  then  next  following  and  fully  to  be  complete 
and  ended,  and  so  on  from  year  to  year  so  long  as  the  plaintiff  and  the 
defendant  should  respectively  please,  and  on  the  terms  of  the  said  agree- 
ment as  to  the  payment  and  time  of  payment  of  rent  for  the  same  and 
otherwise,  so  far  as  such  terms  were  or  could  be  consistent  with  the 
tenancy  last  aforesaid ;  and  the  said  demise  was  accordingly  made,  and 
on  the  terms  aforesaid,  and  the  defendant's  estate  and  interest  there- 
under became  and  were  substituted  for  any  relationship  between  the 
plaintiff  and  the  defendant  as  to  the  enjoyment  of  the  said  premises  and 

Eayment  of  rent  for  the  same  which  theretofore  had  existed  under  and 
y  virtue  of  the  said  agreement ;  and  the  said  agreement,  except  as  to 
the  terms  aforesaid  which  so  became  terms  of  the  said  demise,  became 
and  was  rescinded  by  the  plaintiff  and  the  defendant  respectively;  and 
that,  after  the  making  of  the  said  demise,  and  whilst  the  defendant  wu 
possessed  of  the  said  premises  thereunder  as  such  tenant  as  last  afore> 
said,  and  half  a  year  next  before  the  29th  of  September,  1858,  the  said 
29th  of  September,  1858,  being  the  day  of  the  expiration  of  the  then 
current  year  of  the  said  tenancy,  the  defendant  gave  due  notice  to  the 
plaintiff  that  he  the  defendant  would  quit  and  deliver  up  to  the  plaintiff 
possession  of  the  said  premises  on  the  said  29th  of  September  then  next 
*8181  *^^^^^^^°g9  ^^^  ^^^  defendant,  on  the  said  day,  and  before  the 
-*  suit,  and  before  the  accruing  of  the  causes  of  action  therein 
pleaded  to,  did  quit  and  deliver  up  possession  as  aforesaid  accordingly; 
whereby  the  said  tenancy  was  ended  and  determined,  and  no  rent  ever 
became  due  or  payable  by  the  defendant  to  the  plaintiff  in  respect  of 
the  said  premises  after  the  said  29th  of  September,  1858. 
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Replication  %o  the  second  plea, — that  the  defendant  ought  not  to  be 
admitted  to  plead  the  said  plea,  because  the  plaintiff  said,  that,  before 
this  suit,  he  the  plaintiff  impleaded  the  defendant  in  an  action  against 
the  defendant  in  this  Court  for  the  recovery  of  rent  as  having  accrued 
due  from  the  defendant  to  the  plaintiff  upon  and  by  virtue  of  the  agree- 
ment in  the  declaration  in  this  cause  mentioned,  after  the  said  29th  of 
September,  1858,  and  the  plaintiff  afterwards  declared  in  the  said  action 
Hpon  the  said  agreement ;  and  such  declaration  was  and  is  as  follows 
[setting  oat  the  declaration]:  That,  afterwards,  the  defendant  duly 
applied  for  time  to  plead  to  the  same  action,  and  the  same  was  granted 
to  him  upon  his  undertaking  to  plead  issuably  to  the  said  declaration; 
and  afterwards  the  defendant  pleaded  to  the  said  declaration  only  pleas 
which  are  as  follows, — ^first,  as  to  the  sum  in  the  declaration  described 
to  be  payable  as  rent  on  the  25th  of  March,  1855,  payment  into  Court 
of  8/.  15«., — secondly,  as  to  the  remainder  of  the  declaration,  that  no 
messuage  or  dwelling-house  or  building  had  ever  been  erected  or  built 
or  roofed  in  upon  the  said  premises,  nor  had  any  such  dwelling-house  or 
building  ever  been  commenced;  that,  thereupon,  the  said  pleas  being 
non-issuable,  and  in  breach  of  the  said  undertaking,  the  plaintiff  treated 
the  same  as  null  and  void,  and  duly  signed  judgment  against  the  de- 
fendant in  the  said  action  as  for  want  of  a  plea  thereto ;  and  the  plain- 
tiff thus  recovered  by  the  ^judgment  of  the  said  Court  in  the  r^Q-iq 
said  action  the  said  rent  in  that  action  sued  for ;  and  that  the  '- 
defendant  afterwards,  having  notice  of  all  the  premises,  submitted  to 
and  acquiesced  in  the  said  judgment,  and  duly  satisfied  and  discharged 
the  plaintiff's  claim  thereunder;  that  the  defence  in  the  second  plea  in 
this  action  set  forth  and  relied  on,  existed,  if  at  all,  before  and  at  the 
time  of  the  commencement  of  the  said  first-mentioned  action,  as  the 
defendant  then  well  knew ;  wherefore  tho  plaintiff  prayed  judgment  if 
the  defendant  ought  now  to  be  permitted  to  plead  the  said  second  plea 
in  this  aotion. 

To  this  replication,  the  defendant  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  '^  that  the  facts  set  forth  in  this  said  replica- 
tion do  not  show  any  estoppel."     Joinder. 

Marshall^  in  support  of  the  demurrer.(a) — The  plaintiff  sues  upon  an 
agreement  of  the  29th  of  September,  1853.  The  defendant  pleads, 
that,  after  the  making  of  that  agreement,  it  was  agreed  between  the 
parties  that  a  tenancy  from  year  to  year  should  be  created  in  substitu- 
tion for  the  former  tenancy  under  the  agreement,  that  notice  to  quit  was 
duly  given,  and  that  no  rent  *was  due*  until  after  that  tenancy  thooa 
had  ended.  To  this  the  plaintiff  replies  by  way  of  estoppel,  that  ^ 
he  brought  an  action  for  rent  accruing  due  under  the  agreement  in  the 
declaration  mentioned  after  the  day  on  which  the  defendant  alleged  the 
tenancy  to  have  been  determined,  to  which  action  the  defendant  did  not 

(ff)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  followt : — 

*'l.  That  the  facta  set  forth  and  diaclosed  on  the  face  of  the  replication  do  not  show  an  estop- 
pel to  this  aoMsn : 

"2.  That  the  replication,  heing  hy  way  of  estoppel,  must  he  certain  in  erery  pwticnlar,  and 
that  it  is  consistent  therewith  that  the  pleas  to  the  former  action  were  pleaded  by  inadyertence, 
and  that  the  sabmission  to  the  said  judgment  was  ooDipulsory  and  against  the  defendant's  will 
and  efforts  to  the  contrary : 

"3.  That  it  is  also  consistent  that  the  rent  in  the  replication  mentioned  was  the  same  as  that 
aow  sved  foi^  in  which  case  the  replieatioa  shows  at  to  hare  been  satisfied." 
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Mt  up  the  defenee  now  urged,  and  tbst  in  tbat  action  tlie  plvttiff 
obtained  judgment  as  for  want  of  a  niea.  It  is  submkted  tbat  this  is  % 
bad  replication,  and  that  the  dootnne  of  estoppel  does  not  apply  to 
sacb  a  case.  It  has  never  jet  been  held  that  a  defendant  is  coneludcd 
and  estopped  by  a  jadgment  by  default  in  an  action  for  former  arrears. 
The  whole  doctrine  is  fully  discussed  in  the  notes  to  the  Duchess  of 
Kingston*8  Case,  2  Smith's  Leading  Casea»  4th  edit.  61Q,  where  it  is 
said  that  an  estoppel  does  not  operate  conclusiTely  ^^  where  the  thing 
averred  is  consistent  with  the  record."  Now,  here  it  is  perfectly  cob* 
sistent  with  the  record  m  the  former  action  that  there  should  be  a  good 
answer  to  a  claim  for  subsequent  arrears,  and  tbat  the  substitntioa  of 
the  tenancy  from  year  to  year  for  the  oriiginal  agreement  may  be  tr«e. 
So,  '^  where  the  allegation  in  the  record  is  uncertain ;  for,  an  estoppel^ 
not  being  favoured  by  the  law,  ought  to  be  certain  to  every  intent :  Co. 
Litt.  352  b,  853  a :  and  therefore,  ^  if  a  thing  be  not  directly  and  pre* 
cisely  alleged,  it  shall  be  no  estoppel '/  Co.  Litt.  852  b."  It  does  not 
appear  from  the  record  in  the  former  action  at  what  date  the  rent 
accrued.  ^^  Or  is  not  traversable  or  material :  see  Attorney-General  i^ 
King,  5  Price  195 :  and  see  Co.  Litt.  352  b.  As,  for  instance,  the  day 
in  an  indictment.  On  this  principle,  too,  seema  to  have  proceeded 
Skipwith  9.  Green,  1  Stra.  610,  8  Mod.  311,  where  the  tenant  was  held 
not  to  be  estopped  by  the  description  of  the  nature  of  the  htnd  in  the 
*f?2n  ^^*^®' '     [Williams,  J. — The  next  preceding  ^paragraph  is 

J  rather  against  your  argument, — ^**  The  words  used  by  Lord  Coke 
are,  '  matters  alleged  by  way  of  supposal  in  counts  shall  not  condude 
after  nonsuit.  Otherwise  it  is  after  judgment  given.  And,  after  non- 
suit, albeit  the  supposal  in  the  count  shall  not  conclude,  yet  the  barrei 
title,  replication,  or  other  pleading  .of  cither  party  which  is  precisely 
alleged  shall  conclude  after  nonsuit ;  and  hereby  are  the  books  reeon* 
ciled:'  Co.  Litt.  352  b."  Willes,  J.— This  which  is  called  a  '*reny* 
is  a  sum  in  gross.  The  original  agreement  was  the  ordinar j  building 
agreement :  The  Marquis  of  Camden  v,  Batterbury,  7  C.  B.  N.  S.  864 
(E.  C.  L.  R.  vol.  97).]  In  Seddon  v.  Tutop,  6  T.  R.  607,  the  plaintiff 
in  a  former  action  declared  on  a  promissory  note,  and  for  goods  sold; 
but,  upon  executing  a  writ  of  inquiry  after  judgment  by  default,  gave  no 
evidence  on  the  count  for  goods  sold,  and  took  his  damages  for  the 
amount  of  the  promissory  note  only :  and  it  was  held  that  the  judgment 
thereupon  was  no  bar  to  his  recovering  in  a  subsequent  action  for  the 
goods  sold.  In  Godson  v.  Smith,  2  J.  B.  Moore  157,  in  an  action  of 
assumpsit  brought  against  an  administratrix,  she  pleaded  in  abatement 
that  others  were  jointly  liable,,  which  she  failed  to  prove,  in  consequence 
of  which  the  plaintiflf  recovered  a  verdict  with  la.  damages;  and  it  was 
held  that  such  verdict  did  not  amount  to  satisfaction,  so  as  to  estop  the 
plaintiff  from  recovering  against  the  other  contractors.  [Willums,  J. 
— Suppose  a  defendant  in  an  action  for  an  instalment  due  on  a  bond, 
set  up  a  release  or  coverture,  and  issue  taken  upon  it,  and  found  against 
the  defendant,  the  doctrine  of  estoppel  would  prevent  that  defence  being 
set  up  in  an  action  for  a  second  instalment.  But,  suppose  the  defend- 
ant neglected  to  set  up  the  defence  in  the  first  action,  would  she  be 
precluded  from  relying  on  it  in  the  second  action?]  Clearly  not. 
*8^1  ^^^^PP^^  *^J  record  rest  upon  the  same  ground  as  admissions; 

^  and  admissions  must  be  voluntary.   A  default  is  not  to  be  treated 
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as  in  admission.  A  bad  plea  is  no  estoppel :  Lanrpen  v.  Kedgewin,  1 
Hod.  207.  North,  G.  J.,  there  says :  ^^  Suppose  a  declaration  be  faulty, 
and  the  defendant  take  no  advantage  of  it,  but  pleads  a  plea  in  bar,  and 
the  plaintiff  takes  issue,  and  the  right  of  the  matter  is  found  for  the  de- 
fendant,— I  hold,  that,  in  this  case,  the  plaintiff  shall  never  bring  his 
action  about  again,  for,  he  is  estopped  by  the  verdict :  or,  suppose  such 
a  plaintiff  demur  to  the  plea  in  bar,  there,  by  his  demurrer  he  confesseth 
the  fact,  if  well  pleaded,  and  this  estops  him  as  much  as  a  verdict  would ; 
but,  if  the  plea  were  not  good,  then  there  is  no  estoppel."  Estoppels 
mast  be  certain  in  every  particular :  this  is  not  certain :  there  is  no 
averment  of  the  identity  of  the  two  causes  of  action.  [Willes,  J. — 
Has  it  ever  been  held,  that,  where  there  has  been  a  demurrer  to  the 
declaration,  the  defendant  is  estopped  by  his  admission  of  the  allega- 
tions in  the  declaration  7j  No.  To  constitute  an  estoppel,  the  point  in 
dispute  must  be  the  same.  In  Garter  v,  James,  13  M.  &  W.  137,t 
vhere  to  an  action  of  debt  on  an  indenture  whereby  the  defendant  cove- 
nanted to  pay  600/.,  the  defendant  pleaded  by  way  of  estoppel  a  former 
action  by  the  plaintiff  upon  a  bond  conditioned  to  secure  the  same  sum, 
and  that  to  a  plea  in  that  action  alleging  a  usurious  agreement  and  that 
the  bond  had  been  given  in  pursuance  thereof,  the  plaintiff  had  replied, 
traversing  that  the  bond  was  given  in  pursuance  of  the  said  agreement, 
which  had  been  found  against  him,  upon  demurrer  the  plea  was  held 
bad,  as  the  fact  of  a  usurious  agreement  was  not  directly  in  issue  in  the 
former  action,  but  only  the  question  whether  the  bond  had  been  givea 
in  pursuance  of  the  agreement  alleged  in  the  plea.  [Byles,  J. — What 
was  the  use  of  taking  a  material  allegation  with  a  protestando  ?  Was 
*it  not  to  prevent  the  party's  being  estopped  by  an  admission  on  r^co^o 
the  record  ?]  It  may  be  that  the  doctrine  of  estoppel  was  more  ^  ** 
figid  when  the  pleadings  were  single.  In  Barrs  v.  Jackson,  1  Y.  & 
Coll.  C.  C.  585,t  Vice- Chancellor  Knight  Bruce  lays  down  the  princi- 
ples which  govern  estoppels :  and  in  the  course  of  his  elaborate  judg- 
ment, says:  ^'It  is,  I  think,  to  be  collected,  that  the  rule  against 
reagitating  matter  adjudicated  is  subject  generally  to  this  restriction^ 
that,  however  essential  the  establishment  of  particular  facts  may  be  to 
the  soundness  of  a  judicial  decision,  however  it  may  proceed  on  them  as 
^tablished,  and  however  binding  and  conclusive  the  decision  may  as  to 
its  immediate  and  direct  object  be,  those  facts  are  not  at  all  necessarily 
established  conclusively  between  the  parties,  and  that  either  may  again 
litigate  them  for  any  other  purpose  as  to  which  they  may  come  in  ques- 
tion ;  provided  the  immediate  subject  of  the  decision  be  not  attempted 
to  be  withdrawn  from  its  operation,  so  as  to  defeat  its  direct  object. 
This  limitation  to  the  rule  appears  to  me,  generally  speaking,  to  be 
consistent  with  reason  and  convenience,  and  not  opposed  to  authority.'* 
l>owde9wellj  contra.(a) — Where  the  plaintiff's  right  to  bring  the  action 

(a)  The  points  marked  for  arjpiraeiit  on  the  part  of  the  plaintiff  were  as  followi : — 

"That,  by  the  Judgment  recovered  against  him  in  the  former  action,  the  defendant  is  ••toppe4 
from  setting  np  the  matter  of  defence  contained  in  his  second  plea: 

**  That  the  Talidity  of  the  declaration  depends  npon  the  existence  or  non-ezistenee  of  th* 
contract  disclosed  by  it : 

"That  the  intention  of  the  second  plea  is,  to  show  that  such  contract  had  been  detemined  at 
A  time  prior  to  the  action  in  the  replieatioa  to  that  plea  pleaded : 

**  That  the  defendant,  by  permitting  jadgment  to  pass  against  him  vnder  the  cironmstaaee* 
nsntiooed  in  the  replication,  and  by  paying  the  rent  claimed  in  the  first  action,  admitted  th« 
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0ooA-\  lias  been  once  solemnly  confessed  *on  record,  the  defendant  is 
J  for  ever  estopped  from  denying  it.  This  proposition  is  fully  borne 
ont  by  the  anthorities  referred  to  in  the  learned  notes  to  The  Dochess 
of  Kingston's  Case.  In  Ferrer's  Case,  6  Co.  Rep.  7  a,  "Between 
Ferrer  and  Arden  these  points  were  resolved :  1.  When  one  is  barred 
in  any  action  real  or  personal  by  judgment  or  [on]  demurrer,  confession, 
verdict,  &c.,  he  is  barred  as  to  that  or  the  like  action  of  the  like  nature 
for  tho  same  thing  for  ever :  for,  expedit  reipublicse  ut  sit  finis  litium. 
But  there  is  a  difference  between  real  actions  and  personal  actions ;  for, 
in  a  personal  action,  as,  debt,  accompt,  &c.,  the  bar  is  perpetual,  for  the 
plaintiff  cannot  have  an  action  of  a  higher  nature,  and  therefore  in  such 
case  he  has  no  remedy  but  by  error  or  attaint.  But,  if  the  demandant 
be  barred  in  a  real  action  by  judgment  on  a  verdict,  demurrer,  confes- 
sion, &c.,  yet  he  may  have  an  action  of  a  higher  nature,  and  try  the 
same  right  again,  because  it  concerns  his  freehold  and  inheritance." 
The  omission  of  the  protestando  here  barred  the  defendant  in  any  future 
action.  [Williams,  J. — The  plea  is  not  a  denial  of  the  agreement,  but 
merely  sets  up  a  discharge  by  matter  ex  post  facto :  nor  is  it  an  omission 
to  traverse  a  matter  which  was  traversable.]  The  tenant  in  a  recovery 
never  could  set  up  a  claim  contrary  to  the  right  he  admitted  on  that 
occasion.  In  the  case  of  Outram  v.  Morewood,  3  East  346, — where 
^'  the  principles  and  authorities  on  which  this  part  of  the  law  of  estoppel 
depends  are  stated  with  great  force,  learning,  and  clearness  by  the  Lord 
^Qtycrx  Chief  ♦Justice," — it  is  laid  down,  that,  if  a  verdict  be  found  on 
^  any  fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass, 
such  verdict  may  be  pleaded  by  way  of  estoppel  in  another  action  be- 
tween the  same  parties  or  their  privies  in  respect  of  the  same  fact  or 
title.  One  who  submits  to  a  distress  is  for  ever  afterwards  estopped 
from  denying  that  he  was  tenant  of  the  premises  at  the  time  of  such 
distress,  or  that  the  distrainor  was  his  landlord.  So,  an  executor  who 
omits  to  plead  plene  administravit  is  estopped  from  denying  the  posses- 
sion of  assets.     In  The  Queen  v.  The  Mayor,  &c.,  of  Sandwich,  10  Q. 

B.  568,  571  (E.  C.  L.  R.  vol.  59),  it  was  held  that  an  assessment  of 
compensation  under  the  5  &  6  W.  4,  c.  76,  to  the  prosecutor  in  respect 
of  certain  offices  of  profit  which  he  had  held  under  the  old  corporation, 
under  a  mandamus,  was  held  to  estop  the  corporation  from  denying  in 
a  subsequent  proceeding  in  relation  to  the  same  matter  that  the  prose- 
cutor had  held  the  offices  in  question.     So,  in  Todd  v.  Maxfield,  6  B.  i^ 

C.  105  (E.  C.  L.  R.  vol.  13),  it  was  held,  that,  where  a  person  who  bad 
become  bankrupt  was  sued  for  a  cause  of  action  accruing  before  his 
bankruptcy,  and  pending  the  suit  and  before  trial  obtained  his  certifi- 
cate,  he  must  plead  it  puis  darrien  continuance ;  and,  if  he  neglects  to 
do  so,  and  judgment  is  obtained  against  him,  he  cannot  plead  his  cer- 
tificate to  an  action  on  such  judgment. 

Marshall  was  heard  in  reply. 

Williams,  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
defendant  upon  this  demurrer.  Without  adopting  the  old  maxim  that 
estoppels  are  odious,  it  is  enough  to  say  that  the  doctrine  is  not  to  be 
extended  beyond  what  there  is  authority  for.     Now,  I  think  it  is  quite 

eziatenee  and  yalidifcy  to  the  contract  after  the  period  fixed  hj  the  lecond  plea  for  iti  detomi* 
nation ;  and  that  each  admisiioB  preclttdei  hii  b«w  contending  that  the  agreement  wai  k  u* 
tacedonUj  pat  an  end  to." 
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plain  that  there  is  no  anthority  expressly  in  point  to  sustain  the  doctrine 
for  which  Mr.  *Dowde»ivell  has  contended,  viz.,  that,  if  there  r»oof» 
had  been  a  previous  action  between  the  same  parties  founded  ^ 
upon  the  same  contract,  and  the  defendant  had  suffered  judgment  by 
default  in  that  action,  he  is  precluded  from  setting  up  in  a  subsequent 
action  any  defence  which  he  could  have  pleaded  in  bar  to  the  former, 
notwithstanding  the  defence  is  in  confession  and  avoidance  of  the  agree- 
ment which  is  the  foundation  for  the  action.  I  think  it  is  quite  clear 
upon  the  authorities  to  which  our  attention  has  been  called,  and  upon 
principle,  that,  if  the  defendant  attempted  to  put  upon  the  record  a  plea 
which  was  inconsistent  with  any  traversable  allegation  in  the  former 
declaration,  there  would  be  an  estoppel.  But  the  defence  set  up  here  is 
quite  consistent  with  every  allegation  in  the  former  action.  The  plea 
admits  the  agreement,  but  shows  by  matter  ez  post  facto  that  it  is  not 
binding  upon  the  defendant. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  alleged  estoppel  here 
comes  within  the  exception  stated  in  the  note  to  The  Duchess  of  Kings* 
ton's  Case,  viz.,  ^'  where  the  thing  averred  is  consistent  with  the  record.'* 
The  defence  is  good,  if  true.  It  is  quite  consistent  with  the  allegations 
on  the  record  in  the  former  action  that  this  new  matter  is  true.  The 
defendant  omitted  to  set  it  up  on  the  former  occasion :  and  the  question 
is,  whether,  by  allowing  judgment  to  go  by  default,  he  is  estopped  as  to 
that  matter  in  every  subsequent  action  at  the  suit  of  the  plaintiff.  It 
is  an  entirely  novel  proposition.  I  can  well  understand  the  propriety 
of  the  doctrine  laid  down  by  Lord  Wensleydale  in  Boilean  v,  Butlin,  2 
Exch.  665,  681,t — '*  The  facts  actually  decided  by  an  issue  in  any  suit 
cannot  be  again  litigated  between  the  same  parties,  and  are  evidence 
between  them,  and  that  conclusive,  upon  a  different  ^principle, .  r:^oo7 
and  for  the  purpose  of  terminating  litigation ;  and  so  are  the  ^ 
material  facts  alleged  by  one  party,  which  are  directly  admitted  by  the 
opposite  party,  or  indirectly  admitted  by  taking  a  traverse  on  some  other 
facts,  but  only  if  the  traverse  is  found  against  the  party  making  it.  But 
the  statements  of  a  party  in  a  declaration  or  plea,  though,  for  the  pur- 
poses of  the  cause,  he  is  bound  by  those  that  are  material,  and  the  evi* 
dence  must  be  confined  to  them  upon  an  issue,  ought  not,  it  should  seem, 
to  be  treated  as  confessions  of  the  truths  of  the  facts  stated."  It  is 
quite  right  that  a  defendant  should  be  estopped  from  setting  up  in  the 
same  action  a  defence  which  he  might  have  pleaded  but  has  chosen  te 
let  the  proper  time  ^o  by.  But  nobody  ever  heard  of  a  defendant  beinsr 
precluded  from  settmg  up  a  defence  in  a  second  action  because  he  did 
not  avail  himself  of  the  opportunity  of  setting  it  up  in  the  first  action. 
Mr.  Doufdeswell  has  been  unable  to  find  an  authority  for  such  a  proposi- 
tion :  and  I  have  only  found  one  case  where  it  has  been  distinctly  raised ; 
but  there  it  was  raised  by  way  of  objection  to  a  party  pleading  to  a 
matter  which  he  had  confessed  by  demurring.  It  is  to  be  found  in  RoL  * 
Abr.  Estoppel  (D),  pi.  14,  Yin.  Abr.  Estoppel  (D  2),  pi.  14,  and  is  as 
follows : — '*•  If  a  prior  prays  in  aid  because  he  is  presentable,  and  de- 
fendant says  that  he  has  covent  and  common  seal,  if  he  does  not  deny 
this,  but  demurs,  by  which  he  is  ousted  of  the  aid,  he  shall  after  be 
estopped  to  say  in  the  same  plea  that  he  has  not  covent  nor  common 
•eal,  for  this  is  confessed  by  nient  dedire/' — referring  to  11  H.  4,  fo. 
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69;    i  think  we  should  do  wrong  to  faToor  the  iatrodaction  of  this  new 
device  into  the  law. 

BtL£8,  J. — ^It  is  pbiin  that  there  ia  no  aathority  for  saying  that  the 
^^oQ-1  defendant  is  precluded  from  setting  up  '^'this  defence.  It  was 
•^  hard  enough,  in  actions  at  common  law,  where  the  defendant 
could  only  plead  one  plea :  but,  to  extend  the  rule  to  the  case  of  an 
allegation  not  upon  the  record  would  increase  the  hardship  tenfold. 
Suppose  an  action  of  covenant :  the  defendant  had  two  defences, — ^per- 
formance and  release:  he  could  not  plead  both:  he  elected  to  plead 
performance.  Suppose  that  plea  found  against  him.  He  could  not  in 
a  subsequent  action  plead  non  eat  factum.  But,  what  authority  is  there 
for  saying  that  he  could  not  plead  the  release  ?  Estoppels  are  not  to 
be  extended  without  authority. 

Keating,  J. — I  concur  with  my  Lord  and  my  learned  Brothers  in 
thinking  there  should  in  this  case  be  judgment  for  the  defendant.  This 
is  an  attempt  on  the  part  of  the  plaintiff  to  extend  the  doctrine  of 
estoppel  far  beyond  what  any  of  the  authorities  warrant. 

Judgment  for  the  defendant. 


♦829]  ♦REW  V.  HUTCHINS  and  Othenfc    May  4. 

It  is  so  objeetion  to  interrogatories  under  the  51st  section  of  the  Common  Law  Procedure  Ar^ 
1854|  that  they  seek  to  obtain  from  the  plaintiff  admissions  of  oonTcrsations  relating  to  the 
smbjoot-matter  ef  the  action  with  a  serraat  or  agant  of  the  defendants. 

Interrogatories  eross*examining  the  plaintiff  upon  the  terms  and  conditions  ef  Tarioos  prier 
transactions  between  the  same  parties,  and  not  conneeted  directl/  with  the  contract  sotd. 
upon,  not  allowed. 

Iftor  ae  to*  the  terms  of  any  contract  between  the  plaintiff  and  other  persons. 

Kor,  in  crosa-examinatien  of  the  plaintiff,  to  disprove  a  custom  on  which  the  defendant  sap- 
poses  the  plaintiff  will  rely. 

Interrogatories  asliing  whether  the  plaintiff  has  had  a  eonreepondence  relating  to  the  salgcets 
in  dispute,  and  asking  for  the  dates  and  names  of  the  places  and  the  correspondents,  will  be 
allowed. 

Thb  defendants  were  sued  as  three  of  the  directors  of  the  Rbymney 
Iron  Company.  The  particulars  of  the  plaintiff's  demand  were  as  fot 
lows: — 

^'  This  action  is  brought  to  recover  commission  on  the  price  of  20,000 
tons  of  iron  rails  purchased  of  the  Bhymney  Iron  Company  (of  which 
the  defendants  are  directora  and  members)  by  Messrs.  Girona,  Brothers, 
of  Barcelona^  at  IL  per  ton,  and  rails  or  other  articles  to  the  amount 
of  about  2000  tons  more,  being  necessary  to  or  connected  with  the  said 
20,000  tons.  The  order  or  contract  for  such  20,000  tons  was  obtained 
or  entered  into,  or  the  purchase  thereof  agreed  on,  in  or  about  the 
months  of  May  and  November,  1859 ;  and  the  plaintiff  claims  2  per 
cent,  on  the  whole  price,  which,  reckoning  the  whole  quantity  at  22,000 
tons,  costing  154,0002.,  amounts  to  30802." 

Watkin  Willtam$  moved  for  leave  to  deliver  interrogatories  to  the 
plaintiff,  under  the  51st  section  of  the  Common  Law  Procedure  Act, 
1854,  17  k  18  Vict.  c.  125. — The  plaintiff  is  a  merchant  in  London, 
and  has  acted  as  the  agent  in  London  of  Girona,  Brothers,  of  Barce- 
lona ;  and,  in  that  capacity,  has  for  some  years  past  been  in  the  habit 
of  giving  orders  on  behalf  of  his  principals  to  the  Bhymney  Iron  Com 
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Emj  for  iron  rails  and  plant.  In  August,  1858,  the  plaintiff  gave  the 
hymoey  Iron  Company  a  large  order  for  iron  for  Girona,  Brothers ; 
an(i,  upon  the  occasion  of  so  doing,  had  interviews  with  Scudamore,  the 
secretary  of  the  Company.  This  contract  was  carried  out ;  and,  after- 
wards, Girona,  Brothers,  opened  a  communication  directly  with  the  de* 
fendants  (the  Rhymney  *Iron  Company),  requesting  them  to  r^oon 
qaote  a  price  for  20,000  tons  of  iron  rails  and  other  plant  for  *• 
the  Saragosa  Railway,  and  stating  that  they  negotiated  directly  with 
the  defendants  in  order  to  save  the  heavy  commission  they  had  to  pay. 
This  negotiation  resulted  in  a  contract.  The  plaintiff  in  no  way  inter« 
vened  or  took  part  in  this  transaction.  The  plaintiff  claims  from  the 
defendants  a  commission  upon  this  contract,  upon  the  ground,  it  is  sup- 
posed, that  -it  resulted  from  his  introduction  or  arose  out  of  the  contract 
of  1858,  and  that,  by  the  custom  and  usage  of  .brokers,  he  is  entitled 
to  a  commission.  The  proposed  interrogatories  are  divisible  into  several 
classes.  The  first  is  directed  to  show,  that,  in  the  earlier  transactions, 
before  1858,  the  plaintiff  was  paid  by  Girona,  Brothers,  and  did  not  act 
as  middleman  or  broker,  so  as  to  entitle  him  to  be  paid  a  commission  by 
the  seller,  according  to  the  well-known  usage  in  London.  The  second 
is  directed  to  prove  communications  with  the  defendant's  secretary  as 
to  the  terms  of  the  contract  of  1858,  and  the  fact  of  the  plaintiff  having 
been  paid  for  his  services  by  Girona,  Brothers,  and  not  by  the  defend* 
ants.  The  third  is  directed  to  show,  that,  upon  other  orders  given  by 
the  plaintiff  to  the  defendants  for  different  parties,  the  plaintiff  was  not 
paid  by  the  defendants.  The  fourth  is  directed  to  show  that  there  is  up 
nsage  or  eustom  applicable  to  the  plaintiff's  claim.  The  fifth  relates  t^ 
inquiries  whether  the  plaintiff  has  had  a  correspondence  on  the  subject 
of  the  matters  in  dispute,  and  asking  for  the  dates  of  the  letters  and 
the  persona  from  and  to  whom,  and  the  places  te  or  from  which,  the 
eorrespondenoe  passed,  sufficiently  to  identify  the  letters,  but  without 
disclosing  their  contents.  The  sixth  is  addressed  to  subsequent  conduct 
smountiag  to  or  being  evidence  of  an  admission  by  the  plaintiff  that  he 
had  no  claim  against  the  defendants.  The  seventh  is  addressed  to 
inquiries  *jts  to  a  contract  or  arrangement  between  the  plaintiff  rj^ooi 
And  third  parties  relating  to  the  subiects  in  dispute,  inconsistent  ^ 
with  the  position  now  talen  up  by  the  plaintiff. 

The  proposed  interrogatories  were  as  follows,-H>mitting  the  words 
vithin  braekets  :— 

'*  1.  Are  you  a  merchant  carrying  on  business  in  London  ? 

^'  2.  Have  you  occasionally,  for  several  years  past,  and  as  far  back  ai 
1852,  or  for  wliat  time,  acted  as  mercantile  agent  in  London,  for  the 
firm  of  Girona,  Brothers,  merchants  of  Barcelona  ? 

^'  3.  Previomly  to  Auguity  1858,  Aa<2  you  given  orders  to  the  Bhym- 
^ty  Iron  Company^  who  are  the  defendante  in  thu  action^  on  behalf  of 
the  eaii  Meesrs.  Q-irona^  Broihere^  for  ironf  and  were  you  paid  for 
your  eervicee  in  reepeet  of  thou  orders  exclusively  by  Messrs*  Girona^ 
Brothers  f 

^  ^^  4.  In  or  about  August,  1858,  had  yom  communications  with  Mr. 
oeudamore,  the  secretary  of  the  Rhymney  Iron  Company,  upon  the 
Mbject  of  some  iron  rails  required  by  Messrs.  Girona,  Brothers,  of  Bar- 
^lona  ?  and  had  you  a  discussion  or  conversation  with  bim  respecting 
.^  price  required  by  the  Company  1 
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**'  5.  Did  you,  in  the  course  of  the  said  cotnmnnicatioDs,  state  to  the 
said  Mr.  Scudamore,  or  give  hirn  to  understandv  that  you  got  2  percent 
commi.^sion  from  Girona,  Brothers,  which  would  be  an  addition  to  the 
price  to  be  paid  by  Girona,  Brothers,  or  anything^  andy  if  $o,  what, 
upon  the  subject  f 

**  6.  Did  you,  on  or  about  the  80th  of  August,  1858,  on  behalf  of 
Girona,  Brothers,  of  Barcelona,  effect  a  contract  with  the  Rhymney 
Iron  Company  for  the  sale  of  iron  rails  and  other  iron  articles  ? 

^'  7.  Were  iron  railfl,  tie-bars,  saddles,  and  rivets,  from  time  to  time, 
and  at  many  different  times,  shipped  and  forwarded  under  this  contract 
from  Newport  and  Cardiff  to  Girona,  Brothers,  at  Barcelona? 
^«o9i  *''8.  Were  there  not  in  the  whole  about  12,500  tons  of  iron 
''-'  at  different  times  shipped  in  performance  of  the  said  contract? 
and  did  not  such  performance  of  the  said  contract  extend  over  nearly 
twelve  months? 

^'  9.  In  the  course  of  the  performance  of  the  said  contract,  bad  yon 
occaaion  at  different  times  to  communicate  with  the  Rhymney  Iron 
Company  respecting  their  performance  of  tho  said  contract?  and  did 
you  not  in  such  communications  act  for  and  on  behalf  of  the  said  Messrs. 
Girona,  Brothers? 

^'10.  Were  ^ou  in  May^  1859,  acting  a$  agent  in  London  of  the 
Grenollen  Oerona  Railway  Company  f 

^Ml.  Did  you  on  or  about  the  2Qth  of  May ^  1859,  effect  a  contrad 
on  behalf  of  the  QrenoUes  Oerona  Railway  Company  with  ike  Rhymney 
Iron  Company  for  iron  rails  f 

.   *'  12.  In  that  case  were  you  not  paid  for  your  serviee9  exclusively  by 
the  said  Qrenolles  Oerona  Railway  Company  f 

**13.  Did  you  in  the  course  of  November,  1859,  or  otherwistyhzxt 
an  interview  with  Mr.  Scudamore,  the  secretary  of  the  Rhymney  Iron 
Company?  and  had  you  then  a  conversation  with  him  respecting  the 
contract  for  sale  of  the  20,000  tons  of  iron  by  the  Company  to  Gironi, 
Brothers,  mentioned  in  the  particulars  of  demand  in. this  action? 

^^  14.  Did  you  upon  that  or  any  other  and  what  occaision  mention  to 
Mr.  Scudamore  that  you  had  heard  that  the  Rhymney  Iron  Company 
had  sold  20,000  tons  of  iron  to  Girona,  Brothers,  direct,  and  that  yoa 
could  hardly  believe  it,  or  words  to  that  effect,  or  otherwise?  and^  iftOf 
whit  upon  the  subject  f 

*'  15.  Did  you  also  say  to  Mr.  Scudamore,  that  of  course  the  Com- 
pany had  protected  you  in  the  way  of  commission,  or  to  that  effect? 
and  did  he  not  answer  that  they  had  not  done  so,  or  to  that  effect! 
*8331  ^^^  ^^'  *that  all  that  passed  on  that  occasion  f    If  net^  wkd 
^  else  passed? 

'*  16.  Previously  to  the  above-mentioned  interview,  bad  you  any  com- 
munication with  the  Rhymney  Iron  Company  [or  with  any  one  on  their 
beh>ilfj  upon  the  subject  of  the  sale  by  them  of  the  said  iron  or  the 
contract  for  20,000  tons  of  iron  mentioned  in  the  particulars  of  demand! 
If  so^  state  when^  with  whom^  and  to  what  effect. 

*'  17.  Beyond  the  12,500  tons  of  iron  supplied  by  the  Rhymney  Iron 
Company  to  Messrs.  Girona,  Brothers,  under  the  contract  of  the  30th 
of  August,  1858,  as  before  inquired  after,  had  you  after  the  date  of  the 
last-inentioned  contract,  and  before  the  date  of  the  contract  for  20,000 
tons  mentioned  in  the  particulars  of  demand,  any  commanications  with 
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the  Rhyinney  Iron  Company  respecting  the  supply  by  the  Company  to 
Messrs.  Girona,  Brothers,  of  any  farther  iron  ?  Andj  if  you  uay  ye«, 
utate  tohen^  with  whom^  and  to  what  effect. 

'^  18.  Had  you  any  personal  communications  with  Messrs.  Girona, 
Brothers,  upon  the  subject  of  the  contract  for  the  purchase  by  them  of 
the  20,000  tons  of  iron  from  the  Rhymney  Iron  Company,  mentioned 
in  the  particulars  of  demand  [relating  to  your  remuneration  or  commis- 
sion upon  that  sale]  ?     And,  if  so,  state  when,  and  to  what  effect. 

'*  19.  Had  you  another  interview  with  Mr.  Scudamore  on  a  subsequent 
occasion  to  that  above  referred  to  in  interrogatory  18,  upon  the  subject 
of  the  said  sale  of  20,000  tons  of  iroh  ?  And  did  you  then  say  that 
you  felt  quite  sure  that  the  Company  must  have  provided  for  you.? 
And  did  you  then  produce  an  account  of  your  claim  for  commission? 
and  did  Mr.  Scudamore  then  say  that  you  must  know  you  had  no  claim 
against  the  Company,  that  Messrs.  Girona  had  *come  direct  to  r«QQ4 
the  Company,  and  that  they  had  done  so  in  order  to  save  the  ^ 
commission  which  they  would  have  had  to  pay  ?  and  did  he  advise  you  to 
withdraw  that  account  and  claim,  or  to  the  above  effect  ?  or^  if  not^  what 
do  you  $ay  passed? 

*^20.  Did  you  upon  the  occasion  last  mentioned  take  your  said 
account  back  with  you?  and  did  you  afterwards  address  a  letter  oa 
the  subject  to  the  said  Company,  dated  the  29th  of  November,  1859  ? 

**21.  Do  you  know  of  any  instance  of  a  London  merchant  acting  a9 
a  mercantile  agent  for  a  foreign  housCj  successfully  claiming  commission 
from  other  merchants^  to  whom  he  had  given  orders^  or  with  whom  he 
had  effected  contracts  on  behalf  of  his  foreign  principal^  except  where 
there  had  been  a' bargain  or  promise  to  pay  such  commission?  ffyes^ 
state  what  instances  you  know  of 

'^  22.  Have  you  ever  known  any  instance  in  which  either  a  broker  or 
merchant  has  successfully  claimed  commission  in  respect  of  a  contract j 
where  he  had  originally  introduced  the  parties  to  one  another  upon  a 
former  contract^  but  without  having  taken  any  part  in  or  in  any  way 
been  engaged  in  the  initiation  or  negotiation  of  or  bargaining  for  the 
subsequent  contract  upon  which  he  claims  the  commission^  except  where 
there  has  been  a  bargain  or  promise  to  pay  such  commission  f  If  so^ 
itate  any  instances. 

'^  23.  Has  any  correspondence  or  communication  passed  between  you 
and  Messrs.  Girona,  Brothers,  of  Barcelona,  or  with  any  one  on  their 
behalf,  either  by  letters  or  telegrams  upon  the  subject  of  your  under- 
taking  the  transaction  of  business  for  them  in  this  country y  and  in  par^ 
ticular  as  to  the  giving  orders  or  effecting  contracts  by  you  for  them  for 
the  purchase  of  iron,  and  as  to  the  mode  of  remuneration  to  you  for 
such  services,  or  upon  the  subject  of  the  contracts  effected  *by  r^ooe 
them  through  you  with  the  Rhymney  Iron  Company^  or  upon  the  ^ 
iubject  of  the  contract  for  20,000  tons  of  iron  mentioned  in  the  parti^ 
culars  of  demand  [which  would  be  applicable  to  the  relation  in  which 
you  stood  with  them  in  the  years  1858  and  1859  upon  the  above  sub* 
jects]  ?  And,  if  so,  state  the  respective  dates  of  the  same,  and  by  and 
to  whom  the  same  were  senty  and  [to  or]  from  what  places  [the  same 
Were  sent,  sufficiently  to  identify  them]. 

^*  24.  Was  there  at  any  time  any  written  contract  between  you  and 
the  said  Messrs.  Girona  upon  the  subject  mentioned  in  the  first  part  of 
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the  latt  interrogatory  [upon  the  subject  of  the  last  interrogatorj  and 
extending  to  the  same  period]  ?  If  so,  state  when,  and  who  the  parties 
to  the  same  were,  and  where  the  same  now  is. 

^  25.  Have  yon  since  the  date  of  the  contract  for  20,000  tons  of  iron 
mentioned  in  the  particulars  of  demand  given  the  Rhymney  Iron  Com- 

{any  an  order  for  a  large  quantity  of  iron  for  the  said  Messrs.  Girona, 
brothers  ?  And  was  not  the  said  order  accepted  and  executed  ?  And, 
were  you  not  remunerated  exclusively  by  Messrs.  Girona,  Brothers,  for 
your  services  in  this  transaction  ?  And,  is  it  not  true  that  nothing  was 
ever  said  by  you  to,  nor  any  claim  made  upon,  the  Rhymney  Iron  Com- 
pany for  commission  or  other  remuneration  ? 

^*26.  Was  it  not  agreed  or  understood  between  you  and  Messrs. 
Girona,  Brothers,  that  you  were  to  receive  no  commission  or  remunera- 
tion from  the  parties  with  whom  you  dealt  on  their  account,  and  that 
you  were  to  look  to  them,  Messrs.  Girona,  BrotherSy  for  your  remunera- 
tion or  commission  ?" 

[Erle,  G.  J.*— Have  you  a  right  to  ask  for  the  correspondence  ?  Is 
*8S61  ^^  ^^^  obtaining  the  contents  of  *written  documents  ?J  No.  We 
•I  do  not  ask  for  the  contents ;  only  the  dates  and  the  places  and 
the  names  of  the  correspondents :  and  we  only  refer  to  the  subject  of 
the  letters  sufficiently  to  identify  and  point  to  them.  The  answers  will 
not  show  what  is  written  upon  the  subject  referred  to ;  only  that  there 
was  something  written  upon  the  subject :  and  this  is  not  within  the  mle 
which  excludes  evidence  as  to  the  contents  of  writings.  [Willes,  J.— 
Ought  not  the  application  for  discovery  of  documents  to  be  made  by 
summons  under  the  50th  section,  which  relates  expressly  to  the  sab- 
Ject  ?]  The  discovery  under  that  section  is  far  wider  than  these  inter- 
rogatories :  it  relates  to  a  discovery  of  all  documents  relating  to  the 
matters  in  dispute ;  and  discovery  by  way  of  interrogatory  as  to  any 
particular  document  or  class  of  documents,  is  in  some  cases  necessary, 
where  the  party  is  not  in  a  condition  to  support  a  summons  for  general 
discovery  of  documents  under  the  50tb  section,  as  it  is  necessary  to 
support  such  summons  by  a  distinct  affidavit  that  the  opposite  party  has 
in  his  possession  or  power  some  particular  document  to  the  production 
•f  which  the  applicant  is  entitled,  and  an  interrogatory  is  admissible  in 
order  to  give  the  party  putting  it  the  necessary  information  to  enable 
liim  to  make  the  affidavit  in  support  of  the  summons  for  general  disco- 
very. No  doubt)  an  interrogatory  extending  to  such  a  general  discovery 
of  documents  as  that  granted  under  the  50th  section  would  practically 
be  an  evasion  of  the  statute,  which  does  not  (in  s.  51)  require  the  same 
affidavit  in  support  of  interrogatories  as  in  support  of  such  discovexy. 
But,  in  the  present  ease,  it  is  submitted,  the  information  required  is  a 
proper  subject  for  an  interrogatory. 

Itew  showed  cause  in  the  first  instance. — The  proposed  interrogate- 
*8S71  ^^^^  ^^^  objectionable  individually,  as  *weU  as  on  principle. 
•J  They  seek  to  rake  up  all  the  correspondence  and  dealings  be- 
tween the  plaintiff  and  Girona,  Brothers,  for  the  last  nine  years. 
[WiLLES,  J.— In  HoUingham  v.  Head,  4  0.  B.  N.  S.  388  (E.  0.  L.  R.  vol. 
98),  this  Court  held  that  it  was.  not  competent  to  the  defendant  in  au 
action  for  goods  sold  and  delivered, — ^the  question  being  whether  the 
sale  was  absolute  or  subject  to  a  condition, — to  call  witnesses  to  provt 
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ihst  the  plamtilF  had  made  contracts  with  other  persons  subject  to  the 
condition  suggested.  Erlb,  C.  J. — Do  yon  object  to  be  interrogated  as 
to  the  contracts  of  1858  and  1859  ?]  For  the  sake  of  peace,  the  plain- 
tiff would  consent  to  answer  those :  but  all  that  has  reference  to  earlier 
transactions  should  be  excluded.  Then,  the  questions  as  to  alleged 
conrersations  with  Scudamore,  the  agent  or  servant  of  the  defendants, 
are  clearly  objectionable.  If  these  are  matters  in  dispute,  Scudamore 
may  be  called  as  a  witness.  In  Bird  v.  Malzy,  1  C.  B.  N.  S.  808  (E 
G.  L.  R.  vol.  87),  this  Court  refused  to  allow  interrogatories  for  the 
purpose  of  obtaining  from  the  plaintiff  information  which  the  defendant 
has  the  means  of  obtaining  from  his  own  agents.  [Erle,  G.  J. — ^No 
general  principle  was  laid  down  in  that  case.  I  think  the  conversa- 
tions with  Scudamore  may  be  allowed,  limited  to  the  transactions  of 
1858  and  1859.  Williams,  J. — And  striking  out  the  general  words.] 
The  21st  interrogatory  is  clearly  improper.  [Erls,  C.  J. — I  think 
it  is.] 

Per  Curiam. — ^With  the  intimations  we  have  thrown  out,  the  Judge 
at  Chambers  will  be  able  to  settle  the  interrogatories  between  the 
parties. 

The  interrogatories  were  afterwards  settled  before  Keating,  J.,  at 
Chambers,  by  striking  out  the  parts  printed  above  in  italics,  and  adding 
the  words  within  brackets. 
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Tb«  Court  win  allow  mnj  interrogatories  to  be  admioietered  under  the  6 lit  eeotion  of  the  Coa- 
mon  Law  Proeedare  Act,  1854,  wbioh  are  relevant  to  tbo  matter  in  Imuo,  and  wbkh  tbe  part/ 
interroi^ted  would  be  bound  to  answer  if  in  tbe  iritnesa-box. 

This  was  an  aetion  for  a  malicious  prosecution  of  the  plaintiff  by 
the  defendants  upon  a  charge  of  having  obtained  a  sum  of  4002.  from 
the  defendant  Maltby  by  false  and  fraudulent  pretences.  The  alleffed 
false  pretences  consisted  of  representations  made  by  the  plaintiff  that 
he  had  disbursed  sums  to  that  amount  for  Mr.  Maltby's  wife  and  daugh- 
ters at  Rome  and  at  Paris. 

Merewetker^  for  the  defendants,  moved  for  leave  to  interrogate  the 
plaintiff  under  the  51  st  section  of  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125,  as  to  certain  circumstances  upon  which  the 
defendants  intended  to  rely  as  grounds  of  reasonable  and  probable 
cause  for  the  prosecution.  The  proposed  interrogatories  were  as  fol* 
lows : — 

''  1.  Did  you,  in  or  about  the  month  of  Maroh,  1860,  at  Rome,  be- 
tome  acquainted  with  Mrs.  Maltby,  the  wife  of  the  above-named  defend- 
ant, the  Rev.  H.  Muitby,  and  bis  two  daughters? 

^  2.  Did  you  at  any  time,  and  when,  at  Rome,  receive  from  the  said 
Mrs.  Maicby  the  sum  of  1000  Roman  scudi,  or  some  other  and  what 
•urn  ?  and,  if  yea,  for  what  purpose  or  purposea  did  you  receive  sueh 
money  ? 
'    *'  3.  Did  you  at  the  time  when  you  received  such  money  from  her,  or  at 
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any  other  time,  know  that  Cardinal  Antonelli  had  lent  her  a  sam  of 
1000  scudi,  or  some  other  and  what  sam  ? 

*^  4.  Did  you  receive  snch  money  from  her  for  the  purpose  of  pajiae 
for  her  or  on  her  accounts  debts  contracted  or  owing  by  her  at  Rome  I 
^oGQ-y  *^^  5*  Did  you  pay  any  and  what  sum  or  sums  of  money  at 
^  Rome,  for  or  on  account  of  the  said  Mrs.  Maltby  ?  and,  if  so, 
atate  particularly  all  the  sums  which  yon  so  paid,  and  to  whom  respect- 
ively, and  when. 

^*  6.  Did  you  at  any  time,  and  when,  pay  a  sum  of  152  scudi,  or  some 
other  and  what  sum,  for  or  on  account  of  the  said  Mrs.  Maltby,  to  the 
Brothers  Spillman,  confectioners  at  Rome  ? 

*'  7.  How  much  money  in  all  did  you  pay  for  or  on  account  of  the  said 
Mrs.  Maltby  at  Rome  7  and,  if  on  any  other  account  than  in  payment 
of  the  debts  specified  by  you  in  answer  to  the  fifth  interrogatory,  on 
what  account  or  accounts,  and  to  what  amount,  and  in  what  sums,  and 
to  whom  paid  7 

^'  8.  Did  you  receive  at  Rome  from  the  said  Mrs.  Maltby  and  her 
daughters,  or  from  any  or  either  of  them,  a  sum  of  840  francs  or  there- 
abouts for  the  purpose  of  the  same  being  deposited  by  you  on  their 
account  or  the  account  of  any  of  them  in  the  Monte  di  Pi<>ta  or  some 
bank  at  Rome  7  If  yea,  did  you  so  deposit  the  said  sum  7  and,  if  so,  ia 
what  name  did  you  so  deposit  it  7  and,  if  you  did  not  so  deposit  it,  what 
did  you  do  with  such  money  7 

*'9.  Did  you  receive  from  or  on  account  of  the  said  Mrs.  Maltby,  at 
Pari?,  in  or  about  July  1860,  the  following  sums,  or  any  and  which  of 
them, — viz.,  the  sum  of  15/.  from  Mr.  Massey,  17/.  from  the  proeeeds 
of  the  sale  of  some  jewellery,  25/.  from  Mr.  Maltby,  7/.  from  Mrs.  Maltby, 
and,  in  September,  1860,  60/.  from  Mrs.  Maltby,  or  some  other  and 
what  sum  or  sums  from  the  said  persons  respectively,  or  any  and  which 
of  them? 

*'  10.  Did  you  make  any  and  what  payment  or  payments  for  or  on 
account  of  the  said  Mrs.  Maltby  at  Paris,  or  on  the  journey  from  Roma 
to  Paris,  or  on  the  journey  from  Paris  to  England  7    And,  if  so,  state 

*8401  *P^^^i<^uI&f^y  ^h®  ^^^  ^^  sums  you  so  paid,  and  on  what  account, 
-'   and  when. 

^^  11.  Did  you  at  any  time  and  when,  in  1860  or  1861,  remit  fron 
Paris  to  one  Koll,  a  banker  at  Rome,  or  to  any  other  and  what  person 
at  Rome,  #  sum  of  4000  francs,  or  any  other  and  what  sum,  for  the 
purpose  of  paying  debts  contracted  and  owing  by  the  said  Mrs.  Maltby 
at  Rome? 

'^12.  Were  you  ever,  and  when,  a  captain  in  the  cavalij  guards,  or 
the  guards,  of  Alexander  the  Second,  Emperor  of  Russia  r  And,  did 
'  you  ever  hold  any  and  what  rank  or  ever  serve  in  the  Russian  army? 
And,  did  you  ever  represent  to  Mrs.  Maltby  and  her  daughters,  or  any 
of  them,  that  you  had  been  or  were  a  captain  in  the  cavaihry  guards^  or 
the  guards,  of  the  said  Emperor  of  Russia  7 

^'  13.  Are  you,  and  when  did  you  become,  a  knight  or  chevalier  of 
any  and  what  order  or  orders  7  And,  did  you  ever  represent  to  Mn. 
Maltby  and  her  daughters,  or  any  of  them,  that  you  were  a  knight  or 
chevalier  of  any  order  or  orders? 

*^  14.  Did  you  ever  serve  in  the  Russian  army,  or  in  any  other  and 
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what  army,  in  the  Crimea,  doring  the  siege  of  Sebastopol  ?  And  were 
you  wounded  whilst  in  the  Crimea?  And  did  you  ever  make  any 
representation  or  representations  to  that  or  the  like  effect  to  Mrs.  Maltby, 
and  her  daughters,  or  any  of  them  ? 

**  15.  Did  you  ever,  and  when,  serve  in  the  Prussian  army  tis  a  volun- 
teer or  otherwise?  and  when  and  for  what  reason  and  under  whut  cir- 
cumstances did  you  leave  such  army  ?  Were  you  not,  and  were  you  not 
adjudged  to  be,  a  deserter  from  the  Prussian  army  ? 

^^  16.  Had  you  on  or  about  the  18th  of  September,  1860,  an  inter- 
view at  Nottingham  with  the  defendants  and  others?  and  did  you  on 
that  occasion  bring  a  person  with  you  who  acted  as  interpreter  between 

Son  and  *the  defendants,  or  between  you  and  the  defendant  U.  r«o4^ 
L  Campbell  on  that  occasion  ?  Was  that  person  then  in  your  ^ 
employ  or  service  as  your  secretary  or  otherwise  ?  and  is  he  so  »till  ? 
Or,  if  not,  when  did  he  cease  to  be  your  secretary  or  servant  ?  What 
is  his  name,  and  where  is  he  now,  and  when  last  did  you  8ee  him,  and 
when  last  did  you  hear  from  or  of  him,  and  where  was  he  when  you  last 
saw  him  and  last  heard  from  or  of  him  ? 

*M7.  Was  the  said  person  with  you  in  the  Crimea  during  the  siege 
of  Sebastopol  ?  and,  had  his  father  been  secretary  to  your  father  ?  and, 
did  you  authorize  the  said  person  to  make,  or  did  he  with  your  know- 
ledge and  consent  make,  a  representation  to  that  effect  at  the  said  inter- 
view at  Nottingham  ? 

**18.  Did  you  at  that  interview  state  or  represent  that  you. had 
advanced  to  and  for  Mrs.  Mai  thy  moneys  to  the  value  or  amount  of 
400/.  or  thereabouts  ? 

**  19.  Did  tfoUj  in  or  about  the  Spring  of  1860,  or  at  tome  other  and 
what  time  before  leaving  Rome^  receive  from  or  on  account  of  the  said 
Mm.  Maltbjf  a  box  of  platCy  for  the  purpose  of  the  same  being  delivered 
to  and  left  in  the  care  of  Mr,  Shea^  or  for  some  other  and  what  pur- 
pose  f  Or^  had  you  anything  and  what  to  do  with  the  said  box  of  plate  f 
Andy  was  the  same  ever  delivered  to  Mr,  Sheaf  Andy  who  was  Mr. 
Shea^  and  what  office  did  he  hold  at  Rome  f 

^*  20.  Was  this  box  of  plate  pledged  at  the  Monte  di  Pieta  at  Rome 
for  any  and  what  sum,  and  by  whom  and  on  whose  account  was  the 
same  pledged^  and  who  received  the  money  for  which  it  was  pledged? 

^*  21.  Did  you  at  any  time^  and  when^  authorize  the  said  Mr.  Shea  to 
sell  the  said  box  of  plate  f  Andy  did  you  or  any  person  on  your  account 
or  behalf  receive  from  the  said  Mr,  Shea^  or  from  any  other  person  or 
persons^  any  and  what  sum  or  sums  of  money,  or  draft  *or  r«o^4> 
drafts  or  other  security  or  securities  for  money y  as  for  or  on  ^ 
account  of  the  proceeds  of  the  sale  of  the  said  box  of  plate  ?  Were  not 
the  same  remitted  to  your  agenty  Mr,  Simpson,  of  Paris,  and. paid  over 
to  you  f  Andy  did  not  some,  and  whaty  proceeds  of  the  said  salcy  come 
to  your  hands  f" 

The  learned  counsel  submitted  that  the  defendant  had  a  right  to  put 
such  questions  to  the  plaintiff  by  way  of  interrogatory  as  he  would  be 
compellable  to  answer  if  in  the  witness-box ;  that  it  was  material  for 
the  defendants  to  show  that  the  plaintiff  had  received  moneys  from  Mrs, 
Maltby,  and  from  other  persons  on  her  account,  for  the  purpose  of  pay- 
ing the  debts  which  he  alleged  he  had  paid  at  Rome  and  in  Paris,  and 
also  to  show  under  what  circumstances  he  bad  introduced  himself  to  the 
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wife  and  daughters  of  the  defendant  Maltby ;  and  that  all  the  inter* 
rogatories  were  relevant,  as  forming  part  of  the  history  of  his  trans- 
actions with  them.  He  referred  to  Chester  v.  Wortley,  17  G.  B.  410 
(E.  C.  L.  R.  vol.  84). 

A.  WiU9  showed  canse  in  the  first  instance. — ^The  object  of  these 
interrogatories  is,  not  so  much  to  found  the  defence  to  the  action  as  to 
prevent  the  necessity  of  the  defendants'  putting  Mrs.  Maltby  into  the 
witness-box.  Many  of  them  are  manifestly  irrelevant:  the  inquiries  as 
to  the  plaintiff's  military  service,  for  instance,  can  have  no  possible 
reference  to  the  alleged  false  pretences.  Then,  the  questions  as  to  the 
box  of  plate  and  the  money  suggested  to  have  been  raised  upon  it  at 
the  Monte  di  Pieta  at  Rome,  are  still  more  remote  from  the  matter  in 
hand.  In  Tupling  v.  Ward,  6  Hurlst.  k  N.  749,t  in  an  action  for  a  libel 
imputing  an  offence  to  the  plaintiff,  the  Court  refused  to  allow  him  to 
administer  interrogatories   directed   to   extract   from    the  defendant 

*8431  ^^^^^^^  ^  ^^  ^^^  author  or  ^publisher  of  the  alleged  libel. 
-^  The  Court  there  say,  that,  in  the  exercise  of  the  discretion  given 
them  by  the  statute,  they  did  not  think  it  fair  to  submit  to  the  defendant 
questions  which  he  clearly  was  not  bound  to  answer,  merely  for  the  par- 
pose  of  creating  a  prejudice  against  him  from  his  refusal  to  answer 
them. 

Erlk,  C.  J. — I  see  no  objection  to  any  of  these  interrogatories  except 
those  which  relate  to  the  box  of  plate.  These  do  not  seem  to  me  to  be 
St  all  relevant:  but  all  the  rest,  I  think,  may  be  allowed  to  stand. 

Merewether  agreed  to  abandon  the  questions  printed  above  in  italics. 

Per  Curiam.  Rule  ab8olute.(<i) 

(a)  See  May  v.  Hawkini,  11  Ezoh.  610,f  and  the  oues  eoUeeted  in  Day's  Common  Law  Pro- 
•ednre  Acts,  pp.  S26  ot  wq. 
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Upon  a  treaty  for  tba  tale  of  bops  (by  sample),  the  propose  1  bayer  asked  tbe  teller  If  any  f«l- 
phnr  bad  been  ased  in  the  growth  or  treatment  of  them,  adding  that  be  woold  not  ask  the 
price  if  snipbur  had  been  nsed.  The  seller  thereupon  asserted  that  no  salpbnr  had  been  mtd. 
After  the  hops  bad  been  inspeetedi  weighed,  and  delirered,  the  bnyer  discoTcred  that  snlpbsr 
had  been  nsed  In  the  eoltiratioa  of  a  portion  of  the  hops, — 6  acres  ont  of  SM.    The  whols 

'  growth,  howoTor,  was  so  mijLod  up  together  that  it  was  impossible  to  separate  the  snlphaied 
from  tbe  nnsnlphnred  hops. 

The  Jury  having  foand  that  the  representation  had  been  made,  and  was  false  (but  witboot 
frand),  and  that  the  buyer  had  entered  into  the  contract  entirely  on  the  fhith  of  that  npre- 
■entation : — Held,  that  the  representation  amonnted  to  a  eoadition,  and  therefore  that  the 
buyer  was  entitled  to  jrepndiate  the  eontraet. 

This  was  an  action  brought  to  recover  tbe  sum  of  83501.  16«.,  being 
a  moiety  of  the  price  of  certain  hops  sold  and  delivered  bj  the  plaintiff 
to  the  defendants. 

The  defendants  pleaded, — first,  that  the  defendants  were  induced  to 
huy  by  the  false  and  fraudulent  representation  of  the  plaintiff  at  die 
time  of  the  sale  that  no  sulphur  had  been  used  in  the  growth  of  tbe 
liops, — secondly,  that  they  did  not  promise  as  alleged. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  at 
Maidstone,  when  the  following  facts  appeared  in  evidence : — The  plain* 
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tiff  is  a  well-known  hop-grower  in  the  county  of  Kent ;  the  defendants 
are  hop  merchants  in  London.  A  few  years  ago,  sulphur  had  been  used 
to  a  great  extent  in  the  cultivation  of  hops ;  and  in  1854  the  Burton 
brewers,  becoming  impressed  with  a  notion  that  the  quality  of  their  beec 
had  become  thereby  deteriorated^  refused  to  buy  any  more  hops  which 
had  been  so  treated.  The  hop  merchants  thereupon  sent  a  circular 
roond  to  the  growers,  giving  them  notice  of  this  objection,  and  stating 
that  they  would  not  in  future  purchase  any  hops  without  a  guarantee 
that  no  sulphur  had  been  applied  to  them.  With  a  knowledge  of  this 
fa(;t,  the  plaintiff,  in  October,  1860,  offered  the  defendants  his  growth 
of  that  year, — the  defendants  havine  been  the  purchasers  of  that  of  the 
preceding  year.  Samples  were  produced  in  the  usual  way  at  the  fac- 
tor's in  London,  and,  before  the  price  was  mentioned,  the  defendants 
ioquired  of  the  plaintiff  if  any  sulphur  had  *been  used  in  the  rutoAtt 
treatment  of  the  hops  that  year.  To  this  the  plaintiff,  according  *- 
to  the  evidence  of  the  defendants'  witnesses,  answered  '*  No ;"  and  the 
defendant  White  added  that  he  would  not  even  ask  the  price  if  any 
Bulphur  had  been  used.  The  evidence  of  the  plaintiff's  witnesses  upon 
this  point  was,  that  the  plaintiff,  when  asked  if  any  sulphur  had  been 
used,  said  that  *'  there  was  no  mould  this  year,  and  therefore  no  occa« 
sion  to  use  any  sulphur:"  but  they  did  not  recollect  hearing  the  defend- 
ant White  say  that  he  would  not  ask  the  price  if  any  sulphur  had  been 
used.  The  parties  then  proceeded  to  discuss  the  price ;  and  ultimately 
the  defendants  agreed  to  buy  the  hops,  the  price  to  be  paid,  one-half 
on  the  first  of  February,  the  other  on  the  1st  of  March  following. 

At  the  time  of  the  purchase,  the  plaintiff  gave  the  defendants  the 
following  guarantee: — "I  hereby  guaranty  Messrs.  Wigan,  White  & 
Wigans  against  any  loss  by  my  1860  hops  through  the  mode  of  treat- 
ment on  the  poles  or  curing,  and  hold  myself  liable  to  pay  them  any 
damage  caused  them  thereby." 

The  hops,  which  corresponded  with  the  samples,  were  accordingly 
sent  to  the  defendants'  warehouse  on  the  24th  of  October,  and  were 
weighed  on  the  26th  in  the  presence  of  the  seller  and  of  the  buyers^ — 
the  amount  agreed  to  between  them  being  16,7012.  12s. 

The  defendants,  having  subsequently  discovered  that  sulphur  had 
been  applied  to  a  portion  of  the  hops,  wrote  to  the  plaintiff  on  the  4th 
of  December  repudiating  the  contract.  It  was  proved  that  sulphur  had 
been  used  to  about  five  acres  of  the  hops,  the  whole  growth  being  three 
hundred  acres,  and  that  the  whole  of  the  hops,  both  sulphured  and 
unsulphured,  had  been  mixed  together.  It  appeared  that  the  plaintiff, 
having  purchased  a  new  machine  called  a  sulpburater,  had  been  desirous 
of  trying  it,  and  so  had  used  a  small  ^portion  of  sulphur  to  the  rmoAa 
five  acres  whilst  the  hops  were  under  cultivation.  This  circnm-  ^ 
stance  he  had  forgotten,  or  had  thought  unimportant  when  discussing 
the  terms  of  the  contract  with  the  defendants. 

On  the  part  of  the  defendants,  it  was* submitted  that  the  absence  of 
the  use  of  sulphur  was  expressly  made  by  them  a  condition  of  their 
entering  in(o  the  contract. 

For  the  plaintiff,  it  was  insisted  that  the  affirmation  that  no  sulphur 
had  been  used  was  no  part  of  the  contract,  but  a  mere  representation, 
^t  wilfully  false,  and  not  amounting  to  a  warranty ;  and  that,  the  con- 
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tract  being  for  the  purchase  of  a  specific  article,  in  the  absence  of  a 
warranty  or  fraud,  the  buyers  were  bound. 

Two  questions  were  left  to  the  jury, — first,  irhether  the  plaintiff  had 
wilfully  made  a  false  representation  at  the  time  of  the  contract,  that  no 
sulphur  had  been  used, — secondly,  whether  the  affirmation  that  no  sul- 
phur had  been  used  in  the  growth  of  the  hops  was  understood  and 
intendcfi  by  the  parties  to  be  a  part  of  the  contract,  and  a  warranty  to 
that  effect. 

The  jury  answered  the  first  question  in  the  negative,  and  the  second 
in  the  affirmative:  and  they  assessed  the  deterioration  in  market  value 
of  the  hops  by  reason  of  the  use  of  the  sulphur  at  4000/. 

The  learned  Judge  thereupon  directed  a  verdict  to  be  entered  for  the 
defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  it  for  him 
for  6350/.  16«.  if  the  Court  should  be  of  opinion  that  the  representa- 
tion above  mentioned  was  no  part  of  the  contract. 

Lurshj  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly; 
on  the  ground  that  the  stipulation  that  no  sulphur  bad  been  used  in  the 

*M71  g^<>^^^  ^^  ^^^  ^ops  di<^  ^^^  amount  to  a  condition  that  the  hops 
-'  *might  be  rejected  if  sulphur  had  been  used.  He  referred  to 
Street  v.  Blay,  '2  B.  &  Ad.  456  (E.  G.  L.  R.  vol.  22),  and  the  notes  to 
Gutter  V.  Powell,  2  Smith's  Leading  Gases,  4th  edit,  28.  He  also 
submitted,  that  it  was  too  late  to  repudiate  the  contract  after  the  pro- 
perty in  the  hops  had  passed  to  the  defendants ;  and  that,  at  all  events, 
*the  defendants  were  not  warranted  in  keeping  the  hops  so  long  hi  they 
did  before  taking  the  objection.  [Erle,  G.  J. — If  the  question  had 
been  put  to  the  jury,  they  would  have  found  that  the  repudiation  was 
within  a  reasonable  time.] 

Bovill^  Q.  G.,  Hawkins^  Q.  G.,  and  Kay^  in  Trinity  Term,  ehowed 
cause. — It  being  a  condition  of  the  contract  that  the  hops  bad  not  ia 
any  way  been  treated  with  sulphur,  the  defendants  were  justified,  when 
they  discovered  that  the  article  delivered  to  them  was  not  that  which 
they  had  agreed  to  buy,  in  declining  to  keep  it.  What  the  defendants 
contracted  to  buy  was  a  parcel  of  unsulphured  hops :  that  which  was 
delivered  was  an  article  with  which  the  defendants  expressly  declined  to 
deal.  The  authorities  upon  the  subject  are  distinct  and  clear.  In 
Young  V.  Gole,  8  N.  G.  724  (E.  G.  L.  R.  vol.  82),  4  Scott  489,  the 
defendant  placed  in  the  hands  of  the  plaintifi*  certain  instruments  called 
Guatemala  bonds.  The  plaintiff  sold  them  to  one  B.,  who  paid  him  the 
market  price,  which  he  handed  over  to  the  defendant.  A  few  days  after 
the  sale,  B.  returned  the  bonds  to  the  plaintiff,  he  having  discovered 
that  they  would  not  be  recognised  by  tne  government  by  whom  they 
purported  to  have  been  issued,  by  reason  of  their  not  being  stamped. 
The  plaintiff  thereupon  refunded  to  B.  the  sum  B.  had  paid  for  then. 
It  appeared  that  Guatemala  bonds  on  the  Stock  Exchange  were  under- 
stood to  mean  bonds  duly  stamped,  and  that  unstamped  bonds  were 
*8481  ^^^^^^7  *worthless.  It  further  appeared  that  a  stock-broker 
-'  dealing  in  foreign  stocks  is  treated  with  as  a  principal.  It  was 
held,  that,  under  these  circumstances,  the  plaintiff  was  entitled  to  recover 
against  the  defendant  as  for  money  paid  to  his  use  the  amount  repaid 
by  the  former  to  B.  Tindal,  G.  J.,  there  says :  "  The  money  the  plain- 
tiff delivered  to  the  defendant  was  his  owii  money,  he  having  sold  the 
bonds  as  a  principal  to  Bryant,  and  being  subject  to  all  the  responsibili- 
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lies  of  a  principal.  That  money  was  delivered  npon  the  faith  and  under- 
standing that  the  bonds  the  plaintiff  bad  received  from  the  defendant 
▼ere  genuine  and  available  Guatemala  bonds,  and  saleable  on  the  Stock 
Exchange.  It  seems,  therefore,  that  the  consideration  on  which  the 
money  was  paid  has  failed  as  completely  as  if  the  defendant  had  con- 
tracted to  sell  foreign  gold  coin,  and  had  handed  over  counters  instead. 
This  is  not  a  case  of  warranty :  but  the  question  is,  whether  the  defend- 
ant has  not  delivered  something  which,  though  resembling  the  article 
contracted  to  be  sold,  is  of  no  value.  I  am  of  opinion  that  he  has." 
There,  both  parties  were  ignorant,  at  the  time  of  the  contract,  that  a 
stamp  was  necessary,  which  makes  :the  case  much  stronger  than  the 
present.  In  Dawson  v.  Collis,  10  C.  B.  523,  630  (E.  C.  L.  R.  vol.  70), 
Williams,  J.,  refers  to  that  case  as  taking  the  distinction  (upon  which 
the  defendants  rely  here)  between  a  warranty  and  a  condition.  Young 
V,  Cole  is  again  referred  to  in  Gompertz  v.  Bartlett,  2  Ellis  k  B.  849 
(E.  C.  L.  R.  vol.  75).  There,  an  unstamped  bill  of  exchange,  endorsed 
in  blank,  purporting  to  be  a  foreign  bill,  was  sold  (without  recourse)  by 
the  holder,  who  was  not  a  party  to  the  bill.  It  proved  to  have  been 
drawn  in  this  country,  and  was  therefore  unavailable  for  want  of  a 
stamp,  and  could  not  be  enforced  against  the  parties.  The  vendor  and 
purchaser  at  the  time  of  the  sale  were  both  alike  ignorant  of  this  defect. 
It  ^was  held  that  the  purchaser  was  entitled  to  recover  back  the  ^41040 
price  from  the  vendor,  on  the  ground  that  the  article  9old  ai  a  ^ 
foreign  bill  did  not  answer  the  description  by  which  it  was  sold^ — though 
it  would  have  been  otherwise  (the  sale  being  without  any  warranty,  and 
there  being  no  fraud),  had  the  latent  defect  been  one  consistent  with 
the  article  being  a  foreign  bill.  Lord  Campbell  says :  "  Young  v.  Cole 
is  indeed  a  very  strong  case ;  for,  the  things  there  sold  as  Guatemala 
bonds  were  in  one  sense  of  the  words  Guatemala  bonds ;  but  they  were 
not  what  was  professed  to  be  sold,  viz.,  bonds  binding  on  the  Guatemala 
government.  The  case  is  precisely  as  if  a  bar  was  sold  as  gold,  but  was 
in  fact  brass,  the  vendor  being  innocent.  In  such  a  case,  the  purchaser 
may  recover."  In  Gardiner  v.  Gray,  4  Campb.  144,  it  was  ruled  by 
Lord  EUenborough,  that,  where  before  or  at  the  time  of  sale  a  specimen 
of  the  goods  is  exhibited  to  the  buyer,  if  there  be  a  written  contract 
which  merely  describes  the  goods  as  of  a  particular  denomination,  this 
is  not  a  sale  by  sample ;  but  there  is  an  implied  warranty  that  the  goods 
shall  be  of  a  merchantable  quality  of  the  denomination  mentioned  in  the 
contract.  In  his  summing  up,  his  Lordship  said :  ^^  This  was  not  a  sale 
by  sample.  The  sample  was  not  produced  as  a  warranty  that  the  bulk 
corresponded  with  it,  but  to  enable  the  purchaser  to  form  a  reasonable 
judgment  of  the  commodity.  I  am  of  opinion,  however,  that,  under 
such  circumstances,  the  purchaser  has  a  right  to  expect  a  saleable 
article  answering  the  description  in  the  contract.  Without  any  particu- 
lar warranty,  this  is  an  implied  term  in  every  such  contract."  So,  here, 
the  defendants  had  a  right  to  expect  hops  which  bad  not  been  sulphured. 
In  the  well-known  case  of  Bridge  v.  Wain,  1  Stark.  N.  P.  G.  504  (E. 
G.  L.  R.  vol.  2),  goods  sold  were  described  in  the  invoice  as  ''  scarlet 
cuttings,"  and  it  '''was  held  that  a  warranty  was  to  be  inferred  r^co^Q 
that  the  goods  answered  the  known  mercantile  description  of  *- 
scarlet  cuttings.  A  warranty  is  not  the  less  a  warranty  because  it  is  a 
condition.    [Williams,  J. — In  marine  insurances,  a  warranty  is  also  a 
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condition.     Willbs,  J. — So,  in  the  case  of  a  charter-party,  in  which 
the  vessel  was  represented  to  be  *^  now  at  sea,  having  sailed  three  weeks 
ago  :*'  Ollive  v.  Booker,  1  Exch.  416,  423,t  per  Parke,  B.]     So,  in  the 
case  of  life  insurance :  Anderson  v.  Fitzgerald,  4  House  of  Lords  Cases 
484.     The  test  is,  as  Parke,  B.,  says  in  Ollive  v,  Booker,  whether  the 
untruth  of  the  representation  goes  to  defeat  the  whole  object  of  the  con* 
tract.  In  Nichol  v.  Godts,  10  Exch.  191,t  it  was  held  that  an  agreement 
for  the  sale  and  delivery  of  oil  described  as  '^  foreign  refined  rape  oil 
warranted  only  equal  to  samples,"  is  not  complied  with  by  the  tender  of 
oil  which  is  not  ^'foreign  refined  rape  oil,"  although  it  be  equal  to  the 
quality  of  the  samples.    '^  The  warranty,"  says  Parke,  B.,  ''  affects  only 
the  quality,  but  not  the  nature  of  the  article  itself."     A  warranty  is  a 
collateral  undertaking  that  the  thing  sold  shall  be  of  a  particular  quality 
or  description,  not  part  of  the  substance  of  the  contract  itself,  as  the 
representation  here  was.     [Byles,  J. — Would  not  the  argument  apply 
to  the  sale  of  a  horse  ?    No  man  wants  to  buy  an  unsound  horse.]    The 
case  of  a  horse  de]>ends  upon  a  different  consideration :  it  is  not  like 
the  sale  of  a  manufactured  article.     That  distinction  is  taken  in  Jones 
V,  Bright,  5  Bingh.  633  (E.  C.  L.  R.  vol.  16),  3  M.  &  P.  155,  Brown  r. 
Edgington,  2  M.  &  G.  279  (E.  C.  L.  R.  vol.  40),  2  Scott  N.  R.  496, 
and  Shepherd  v.  Pybus,  4  Scott  N.  R.  434,  3  M.  &  G.  868  (E.  C.  L.  R. 
vol.  42).     In  Chanter  v.  Hopkins^  4  M.  &.  W.  399, 404,t  Lord  Abinger 
says :  '^  A  good  deal  of  confusion  has  arisen  in  many  of  the  cases  on 
this  subject,  from  the  unfortunate  use  made  of  the  word  ^  warranty.' 
ittORI-t  Two  ^things  have  been  confounded  together.     A  warranty  is  an 
^  express  or  implied  statement  of  something  which  the  party  un* 
dertakes  shall  be  part  of  a  contract ;  and,  though  part  of  the  contract, 
yet  collateral  to  the  express  object  of  it.     But,  in  many  of  the  cases, 
some  of  which  have  been  referred  to,  the  circumstance  of  a  party  selling 
a  particular  thing  by  its  proper  description  has  been  called  a  warranty, 
and  the  breach  of  such  contract  a  breach  of  warranty :  but  it  would  be 
better  to  distinguish  such  cases  as  a  non-compliance  with  a  contract 
which  a  party  has  engaged  to  fulfil ;  as,  if  a  man  offers  to  buy  peai  of 
another,  and  he  sends  him  beanSy  he  does  not  perform  his  contract;  bnt 
that  is  not  a  warranty :  there  is  no  warranty  that  he  should  sell  him 
peas ;  the  contract  is  to  sell  peas,  and,  if  he  sends  him  anything  else  in 
their  stead,  it  is  a  non-performance  of  it."     That  is  precisely  this  case. 
In  Flight  V.  Booth,  1  N.  C.  370  (E.  C.  L.  R.  vol.  27),  1  Scott  190,  the 
particulars  of  sale  of  certain  leasehold   property  in   Covent  Garden 
stated,  that,  under  the  original  lease,  '^no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises  could  not  be  let  to  a  coffiee-hoose 
keeper  or  working  hatter."     The  original  lease,  when  produced,  ap- 
peared to  prohibit  the  businesses  of  brewer,  baker,  sugar-baker,  vintner, 
victualler,  butcher,  tripe-seller,  poulterer,  cheese-seller, /rutf^rer,  herb- 
seller,  coffee-house  keeper,  working  hatter,  and  many  others,  and  the 
sale  of  coals,  potatoes,  or  any  provisions :  and  it,  was  held  that  there  iras 
such  a  material  discrepancy  between  the  particulars  and  the  lease  as  to 
entitle  the  purchaser  to  rescind   his   contract.     In  giving  judgment, 
Tindal,  C.  J.,  says :  ^'  We  think  it  is  a  safe  rule  to  adopt,  that,  where  the 
misdirection,  though  not  proceeding  from  fraud,  is  in  a  material  and 
substantial  point,  so  far  affecting  the  subject-matter  of  the  contract  that 
it  may  reasonably  be  supposed,  that,  but  for  such  misdescription,  the 
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parchascr  might  never  have  entered  *into  the  contract  at  all,  in  r^oro 
such  case  the  contract  is  avoided  altogether,  and  the  purchaser  ^  ^ 
is  not  boand  to  resort  to  the  clause  of  compensation.  Under  such  a 
state  of  facts,  the  purchaser  may  be  considered  as  not  having  purchased 
the.  thing  which  was  really  the  subject  of  the  sale ;  as  in  Jones  v.  Edney, 
3  Campb.  285,  where  the  subject-matter  of  the  sale  was  described  to  be 
a  ^  free  public-house,'  while  the  lease  contained  a  proviso  that  the  lessee 
and  his  assigns  should  take  all  their  beer  from  a  particular  brewery ;  in 
which  case  the  misdescription  was  held  to  be  fatal/'  [Williams,  J. — 
In  the  case  of  a  sale  of  a  lease  nothing  passes  until  the  conveyance  is 
executed ;  the  objection  comes  by  way  of  excuse  for  not  completing.] 
The  correspondence  with  sample  and  the  absence  of  the  application  of 
sulphur  in  the  cultivation  of  the  hops,  were  both  conditions.  In  Street 
V,  Blay,  2  B.  &  Ad.  456,  the  contract  was  for  a  specific  chattel.  Poulton 
V.  Lattimore,  9  B.  &  C.  259  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  208, 
Toulmin  v.  Hedley,  2  Car.  &  K.  157  (E.  C.  L.  R.  vol.  61),  Lucy  v. 
Mouflet,  5  Hurlst.  &  N.  229,t  and  Hopkins  v.  Tanqueray,  15  C.  B. 
130  (E.  C.  L.  R.  vol.  80),  were  also  referred  to. 

Lu%hy  Q.  C,  and  Hannen^  in  support  of  the  rule. — In  the  case  of  a 
sale  of  a  specific  chattel,  where  the  property  has  passed,  the  buyer  can- 
not afterwards  repudiate  the  contract  on  the  ground  that  the  article  does 
not  correspond  with  the  representation  or  warranty.  Here,  the  defend- 
ants bought  all  the  plaintiff's  hops  of  the  growth  of  1860,  consisting  of 
549  pockets,  by  a  sample  drawn  from  each  pocket.  The  seller  could 
only  perform  that  contract  by  delivering  the  very  hops  that  were  grown 
upon  his  land.  And  the  moment  they  were  inspected,  weighed,  and 
delivered,  the  property  in  them  passed  to  the  buyers.  The  rule  upon 
this  subject  is  clearly  and  accurately  stated  in  the  notes  to  Cutter  v. 
Powell,  2  Smith's  Leading  Cases,  4th  edit.  22,  *23,— "It  is  .^r.^^ 
settled  by  Street  v.  Blay,  2  B.  &  Ad.  456  (E.  C.  L.  R.  vol.  22),  L  ®^^ 
and  Poulton  v.  Lattimore,  9  B.  &  C.  249  (E.  C.  L.  R.  vol.  17),  4  M.  & 
R.  208,  that,  where  an  article  is  warranted,  and  the  warranty  is  not 
complied  with,  the  vendee  has  three  courses,  any  one  of  which  he  may 
pursue.  1.  He  may  refuse  to  receive  the  article  at  all :  the  power  to 
pursue  the  first  course,  however,  not  extending  to  cases  where  there  has 
been  a  warranty  upon  the  sale  of  a  specific  chattel^  and  where,  the  pro- 
perty passing  by  the  contract,  it  is  not  competent  to  the  vendee  to 
rescind  it  without  the  consent  of  the  vendor,  or  a  stipulation  to  that 
effect.  See  the  observations  of  the  Judges  in  the  case  of  Dawson  vi. 
CoUis,  10  C.  B.  523  (E.  C.  L.  R.  vol.  70) ;  also  Parsons  v.  Sexton,  4  C. 
B.  899  (E.  C.  L.  R.  vol.  56).  2.  He  may  receive  it,  and  bring  a  cross- 
action  for  the  breach  of  the  warranty.  Or,  3.  He  may,  without  bring- 
ing a  cross-action,  use  the  breach  of  warranty  in  reduction  of  the 
damages,  in  an  action  brought  by  the  vendor  for  the  price ;  t.  e.,  to  the 
extent  of  the  difference  between  the  agreed  price  or  alleged  value  and 
the  real  value  at  the  time  of  delivery  as  reduced  by  the  breach  of  con- 
tract :  but,  if  there  be  any  further  damage  besides  that  so  allowed  in 
abatement  of  the  price,  he  must  bring  a  cross-action :  Mondel  v.  Steel, 
8  M.  &  W.  858  :t  and  see  Rigge  v.  Burbidge,  15  M.  &  W.  598.t  It 
was  once  thought,  and  indeed  laid  down  by  Lord  Eldon  in  Curtis  v. 
Hannay,  3  Esp.  N.  P.  .C.  82,  that  the  vepdee  might,  on  discovering  the 
breach  of  warranty,  rescind  the  contract,  return  the  chattel^  and,  if  he 
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liad  paid  th6  price,  recover  it  back.  This  doctrine,  whicli  va«  opposed 
to  Weston  v.  Downes,  Doiigl.  28,  is,  however,  overruled  by  Street  t. 
Blaj  and  Gompertz  v.  Denton,  1  C.  ft  M.  207,t  &  Tjrwh.  282 ;  and  it 
is  clear,  that,  though  the  non-compliance  with  the  warranty  may  jastify 
him  in  refusing  to  ri^ceive  the  chattel,  it  will  not  justify  him  in  retam- 
^8541  ^"^  ^^'  ^^^  suing  to  recover  back  the  price ;  unless,  ^indeed,  be 

^  return  it,  having  kept  it  (as  he  had  a  right  to  do,  se^  Lorymer 
b.  Smith,  1  B.  ft  C.  1  (E.  C.  L.  R.  vol.  8),  2  D.  ft  R.  23  (E.  C.  L  B. 
Tol.  16))  such  a  time  only  as  was  necessary  for  a  fair  examination,  in 
which  case  he  cannot  be  considered  as  having  received  it  at  all :  see 
Okell  V.  Smith,  1  Stork.  N.  P.  C.  107  (E.  C.  L.  B.  vol.  2) ;  Jordan  r. 
Norton,  4  M.  ft  W.  155;t  Street  v.  Blay,  2  B.  ft  Ad.  456  (B.  C.  L.  H. 
vol.  22) ;  Young  v.  Cofe,  8  N.  C.  724  (B.  C.  L.  R.  vol.  82),  4  Scott  489, 
where  a  distinction  was  drawn  between  the  effect  of  a  breach  of  warranty 
and  that  of  a  total  failure  of  consideration.  And  probably  the  distinc- 
tion between  a  condition  and  a  warranty ^  as  pointed  out  by  Williams,  J., 
in  Dawson  v.  Gollis,  10  C.  B.  530  (E.  G.  L.  R.  vol.  70),  will  be  found  to 
obviate  any  difficulty  that  may  be  supposed  to  exist,  in  deciding  what 
are  the  cases  in  which  a  vendee  can  refuse  to  accept,  or  can  return  the 
article,  and  either  resist  payment  of  the  price,  or  recover  it  back  if  paid. 
A  warranty,  properly  s6  called,  can  only  exist  where  the  subject-matter 
of  the  sale  is  ascertained  and  existing  so  as  to  be  capable  of  being  in- 
spected at  the  time  of  the  contract,  and  is  a  collateral  engagement  that 
the  specific  thing  so  sold  possesses  certain  qualities ;  but  the  property 
passing  by  the  contract  of  sale,  a  breach  of  the  warranty  cannot  entitle 
the  vendee  to  rescind  the  contract,  and  revest  the  property  in  the  vendor, 
without  his  consent;  the  vendee  must  therefore  resort  to  an  action  for 
such  breach,  or  give  it  in  evidence  in  reduction  of  the  price,  or  as  an 
answer  to  the  action  if  the  breach  renders  the  article  wholly  worthless." 
Here,  everything  is  specific  and  defined*  The  distinction  in  Young  r. 
Cole  between  a  condition  and  a  warranty,  and  the  observations  thereon 
in  Dawson  t^.  Gollis,  apply  to  every  one  of  the  cases  cited  for  the 
defendants.  In  Young  v.  Gole,  the  contract  was  for  one  thing,  and  the 
seller  delivered  another.  The  same  remark  will  apply  to  Gardiner  p. 
Gray  and  Nichol  v.  Godts.  Here,  the  seller  delivered  what  he  Contracted 
*8551  *^^  deliver,  and  the  buyer  received  what  be  contracted  to  boj: 

-1  the  warranty  as  to  sulphur  was  altogether  collateral.  Lucj  v. 
Mouflet,  5  Hurlst.  ft  N.  229,t  was  also  a  sale  of  an  ascertained  chattel. 
Gompertz  v.  Bartlett,  2  Ellis  ft  B.  849  (E.  0.  L.  R.  vol.  75),  is  similir 
to  Young  r.  Cole.  [WitLBS,  J. — The  property  does  not  pass  by  the 
contract  of  sale ;  but  only  upon  acceptance,  after  inspection  and  weigh- 
ing. Our  law  is  peculiar  in  that  respect.  Is  there  any  case  in  which 
it  has  been  held  that  the  seller  can  put  the  property  on  the  buyer  against 
his  will,  if  he  repudiates  the  contract  before  the  seller  has  done  all  that 
he  has  to  do  to  the  goods  ?]  The  buyer  is  not  bound  to  accept  som^ 
thing  only  colourably  answering  the  description  of  the  thing  sold. 
Here,  the  bops  were  in  the  defendants'  own  warehouse ;  and  the  moment 
they  were  examined  and  weighed,  everything  had  been  done  on  the 
seller's  part  to  vest  the  property  in  them  in  the  defendants :  Simmons 
V.  Swift,  5  B.  ft  G.  857  (E.  G.  L.  R.  vol.  11),  8  D.  ft  R.  693  (E.  C.  L 
R.  vol.  16).  The  reasoning  in  Street  t;.  Blay  has  always  been  accepted 
as  conclusive.     In  Gompertz  v.  Denton,  1  G.  ft  M.  207,1  ^^  ^7°^ 
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Inrst  says :  ^  The  case  of  Stiefitft  ¥.  Btay  seems  to  hate  Veen  Very  m^ch 
ooDsidered.  That  case  ehews  that  yon  cannot  treat  a  eontrnet  as 
rescinded  en  the  ground  of  the  bteach  of  warranty,  exeept  therid  was  wk 
original  agreement  that  die  party  should  be  at  liberty  to  rescind  in  such 
ease,  or  unless  both  parties  have  consented  tn  rescind  it.*'  That  has 
always  been  followed  down  to  the  present  time ;  and  the  principle  df  it 
is  entirely  applicable  here.  In  Parsons  if.  Sexton,  4  0.  B.  907  (B.  0» 
L.  R.  vol.  56),  Wilde,  C*  J.,  says :  "  It  is  now  settled  that  the  breach 
of  a  warranty  is  no  answer  to  an  action  for  the  prit^e  of  a  sp(&cific  chattel  . 
sold,  although  it  tnay  be  used  in  reduction  of  the  price,  er  made  the 
subject-matter  of  a  cross-action."  And  in  Pateshall  e.  Trantei^,  8  Ad. 
4  £.  103  (E.  0.  L.  R.  vol.  80),  4  N.  ft  M.  640  (B.  C.  h.  R.  vol.  80), 
*Parke,  J.,  says :  ^*  According  to  the  judgment  of  this  Court  iA  t^a^^ 
Street  o.  Blay,  the  purchaser  of  a  specific  chattel,  having  accepted  ^ 
it,  not  only  ia  not  bound  to  return  it  on  a  failure  of  warranty,  but  cannot 
do  80."  The  subject  has  also  been  fully  considered  in  the  Ameriea& 
Courts,  and  the  same  conclusion  arrived  at.  In  Thornton  if.  Wtnn,  12 
Wheaton  183^ — which  was  decided  four  years  before  Street  tK  Blay, — 
it  was  held,  that,  if  the  sale  (with  a  warranty)  be  absolute,  and  there  b^ 
no  subsequent  consent  to  take  back  the  article,  the  contract  remains 
open,  and  the  vendee  must  resort  to  his  action  upon  the  warranty,  unless 
it  be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  article, 
and  the  yendor  tendered  a  return  of  it  within  a  reasonable  time.  In 
the  subsequent  case  of  Voorhees  v.  Barl,  2  Hill  288,  it  was  held,  that, 
where  there  is  a  warranty  as  to  quality  on  the  sale  of  goods,  but  ne 
fraud,  and  no  stipulation  that  the  goods  may  be  returned,  though  the 
warranty  be  broken,  the  vendee  cannot  rescind  the  contract  without  thi^ 
consent  of  the  vendor.  Cowen,  J.,  there  says :  ^'  Where  there  is  a  wat^ 
ranty  on  a  sale  of  goods,  without  fraud,  and  no  stipulation  in  the  con« 
tract  that  the  goods  may  be  returned,  the  vendee  has  no  right  to  anAul 
the  contract  without  the  consent  of  the  vendor.  The  only  remedy  i^ 
by  an  action  on  the  warranty.  Such,  after  much  fluctuation,  appears  tf^ 
be  the  doctrine  of  Westminster  Hall :  Street  t.  Blay,  2  B.  ft  Ad.  456 
(B.  0.  L.  R.  vol.  22).  In  this  case.  Lord  Tenterden  examined  tht6 
question  both  on  the  nature  of  the  contract  and  the  weight  of  authority; 
and,  on  going  through  with  his  argument,  it  is  difficult,  and  I  think  im^ 
possible,  to  resist  the  conclusion  to  which  he  came.  Of  course  he  dis- 
tinguishes between  a  sale  and  an  executory  contract,  in  which  lattei^ 
case  the  goods  may  generally  be  returned  as  soon  as  they  are  found  not 
to  satisfy  the  contract,  if  the  purchaser  *have  done  nothing  in  r*ga<r 
the  mean  time  beyond  what  is  necessary  to  give  them  a  fair  trial.  ^ 
That  case  was  followed  by  the  Court  of  Exchequer  in  Gompertz  v.  Den^ 
ton,  1  G.  ft  M.  207,t  and  substantially  by  the  K.  B.  in  Pateshall  v. 
Tranter,  8  Ad.  ft  E.  103  (E.  C.  L.  R.  vol.  80),  4  N.  ft  M.  649  (E.  C.  L.  ^ 
R.  vol.  80).  See  also  Freeman  v.  Baker,  6  C.  ft  P.  475  ^.  C.  L.  R.  ' 
vol.  24).  The  question  was  also  very  ably  examined  by  Washington, 
J.,  in  Thornton  v.  Wynn,  12  Wheaton  183,  who  came  to  the  same  result, 
in  which  he  was  sustained  by  the  Supreme  Court  of  the  United  Stated. 
This  decision  was  acted  on  bv  the  Court  of  Appeals  in  Kentucky,  in 
Lightbum  v.  Cooper,  1  Dana  278.  I  am  not  aware  of  any  case  in  this 
Court  which  conflicts  with  those  I  have  referred  to." 

Oitr.  €kI«.  vnft. 
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Erle,  G.  J.,  now  delivered  the  jadgment  of  the  Court  :{a) 

In  this  case  the  plaintiff  obtained  a  rule  to  set  aside  the  verdict  for 
the  defendants,  and  enter  it  for  the  plaintiff,  on  the  ground  that  the 
stipulation  that  no  sulphur  had  been  used  in  the  growth  of  the  hops  did 
not  amount  to  a  condition  that  the  hops  might  be  rejected  if  sulphur  had 
been  used.  The  plaintiff  argued  that  the  contract  must  be  so  construed 
because  it  related  to  a  specifically  ascertained  chattel ;  and  for  this  he 
cited  some  expressions  in  the  judgment  of  Street  v.  Blaj,  2  B.  &  Ad 
456  (E.  G.  L.  R.  vol.  22).  The  defendants,  on  the  other  hand,  con- 
tended, that  the  contract  here  in  question  was  an  executory  contract ; 
that  the  intention  of  the  parties  governs  in  all  contracts  whatsoever; 
that,  upon  the  evidence,  it  was  clear  that  the  stipulation  in  question  was 
*R581  ^^^^^^^  ^7  these  parties  to  be  a  ^condition ;  and  that  the  case 
-'  of  Street  v.  Blaj  had  no  application. 

We  propose  to  state  the  evidence  in  some  detail,  so  as  to  show  the 
meaning  of  the  finding  of  the  jury. 

At  the  close  of  the  trial,  the  jury  were  requested  to  give  specific 
answers  to  certain  questions.  Those  questions  comprised  all  that  was 
in  contest  between  the  parties,  and  cannot  be  properly  understood  with- 
out taking  them  in  combination  with  all  that  was  uncontested,  and  keep- 
ing present  to  the  mind  the  issue  to  which  they  relate. 

The  action  was  for  hops  sold  and  delivered.  The  first  plea  was,  in 
effect,  fraud,  viz.  that  the  plaintiff  induced  the  defendants  to  buy  by 
making  a  false  representation  that  no  sulphur  had  been  used,  and  so 
forth.  The  second  plea  was  non  assumpsit.  The  evidence  in  support 
of  the  first  plea  consisted  of  these  facts, — that,  in  1854,  sulphur  had 
been  used  in  the  growth  of  hops,  and  the  brewers  affirmed  that  the  hopi 
had  been  injured  thereby  and  their  beer  spoiled ;  and  the  hop  merchants 
had  given  notice  to  the  hop  growers  of  their  objection  to  buy  hops  in 
the  growth  of  which  any  sulphur  had  been  used :  and  the  plaintiff  and 
defendants,  each  knowing  these  facts,  met  and  treated  for  the  contraet 
in  question,  the  samples  being  produced.  There  was  no  substantial 
variance  in  the  account  given  of  that  which  passed  at  the  interview 
when  the  contract  was  made.  There  were  six  witnesses  present.  All 
agreed,  that,  before  the  price  was  asked,  the  defendant  inquired  if  sul- 
phur had  been  used  in  the  growth.  The  three  witnesses  for  the  defend- 
ants stated  that  the  plaintiff  answered  distinctly  "  no,"  and  that  the 
defendants  said  they  would  not  ask  the  price  if  sulphur  had  been  used. 
The  plaintiff's  witnesses  did  not  contradict  them,  but  said  the  answer 
^Qcq-i  was,  ^'  There  was  no  mould  this  year,  *and  no  occasion  to  use 
y  ^  -J  any  sulphur,"  and  did  not  remember  that  the  defendants  bad  said 
they  would  not  ask  the  price  if  any  sulphur  had  been  used.  The  treatj 
then  went  on,  and  eventuated  in  a  contract  to  sell  and  deliver  the  balk 
in  accordance  with  the  samples  after  some  days  should  have  elapsed. 
The  hops  were  accordingly  sent,  and  corresponded  with  sample,  and  were 
weighed  and  delivered  into  the  defendants'  possession.  Afterwards, 
the  defendants  repudiated  the  hops,  and  proved  that  sulphur  had  been 
used. 

The  uncontroverted  facts  were,  that  sulphur  had  been  used  on  fire 
acres  out  of  three  hundred ;  that  these  sulphured  hops  were  so  mixed 
with  the  unsulphured  as  to  be  un distinguishable ;  that  the  plaintiff  re- 

.    (a)  The  jcase  was  argaed  before  Erie,  C.  J.,  WiUiams,  J.,  WUlea,  J.,  and  Byka,  J. 
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presented  that  no  sulphur  had  1>een  used ;  that 'the  defendants  would  not 
have  bought  the  hops  if  they  had  known  that  fact,  and  could  not  sell 
them  as  they  were,  in  the  ordinary  course  of  their  dealings  with  their 
easterners. 

The  counsel  agreed  with  the  Judge  that  there  were  two  principal 
qnestions  for  the  jury.  On  the  first,  the  contest  was  in  substance  con- 
fined to  the  point  whether  the  representation  was  wilfully  false :  and  this 
question  was  answered  by  the  jury  in  the  negative.  The  second  ques- 
tion 'then  became  material ;  and  it  was  framed  with  reference  to  the  -> 
same  evidence,  and  on  the  assumption  that  the  same  facts  were  undis- 
puted,— the  term  "  afiSrmation"  being  substituted  for  "  representation,*' 
as  more  appropriate  to  a  matter  of  contract,  to  the  minds  of  all  con- 
cerned in  the  trial. 

Thus,  the  question  was, — "  Was  the  affirmation  that  no  sulphur  ha4 
been  used  intended  between  the  parties  to  be  part  of  the  contract  of 
sale,  and  a  warranty  by  the  plaintiif  7" 

As  to  this,  it  was  contended  on  one  side  that  the  conversation  relating 
to  the  sulphur  was  preliminary  *to  entering  on  the  contract,  and  rmgaQ 
no  part  thereof,  both  from  the  form  of  expression  and  also  from  ^ 
the  written  guarantee  which  was  shown  to  have  been  given.  On  the 
other  side  it  was  contended  that  the  whole  interview  was  one  transaction, 
that  the  intention  of  the  parties  was  alone  to  be  regarded,  that  the  de- 
fendants had  declared  the  importance  they  attached  to  the  inquiry,  and 
that  the  plaintiff  must  have  known  it.  And  the  jury  answered  this 
question  in  the  affirmative. 

The  effect  of  this  finding  of  the  jury,  taken  with  the  evidence,  is  now 
to  be  considered.  We  avoid  the  term  '^  warranty,"  because  it  is  used  in 
two  senses,  and  the  term  '*  condition,"  because  the  question  is  whether 
that  term  is  applicable.  Then,  the  effect  is  that  the  defendants  reouired, 
and  that  the  plaintiff  gave  his  undertaking,  that  no  sulphur  had  been 
used.  This  undertaking  was  a  preliminary  stipulation ;  and,  if  it  ^ad 
not  been  given,  the  defendants  would  not  have  gone  on  with  the  treaty 
which  resulted  in  the  sale.  In  this  sense  it  was  the  condition  upon  which 
the  defendants  contracted ;  and  it  would  be  contrary  to  the  intention 
expressed  by  this  stipulation  that  the  contract  should  remain  valid  if 
fiulphtir  had  been  used. 

The  intention  of  the  parties  governs  in  the  making  and  in  the  con- 
struction of  all  contracts.  If  the  parties  so  intend,  the  sale  may  be 
absolute,  with  a  warranty  superadded ;  or  the  sale  may  be  conditional, 
to  be  null  if  the  warranty  is  broken.  And,  upon  this  statement  of  facts, 
we  think  that  the  intention  appears  that  the  contract  should  be  null  if 
sulphur  had  been  used :  and  upon  this  ground  we  agree  that  the  rule 
ihould  be  discharged.  Rule  discharged. 
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tfbere  one  of  two  ootitraetiDg  p»rti«a  so  eondnots  bimBalf  as  to  binder  the  yitotpumcs  sf  dw 
eoutniot  by  the  other,  or  to  snlijeet  the  latter  to  an  action  at  the  salt  o'  tfose  third  penoi  if 
be  dulj  perfoffB  tbe  eontraet,  no  action  will  lie  for  the  non-perforaianee. 

tlfben  a  h^i\of  moFtfugfi  the  oh|ittf  1  bailed,  and  tbe  isKirtg^gee  has  a  right  to  dasMad  poeianoa 
(ro(|i  tl^e  bailee  iind  dope  depi^nd  it,  tbe  bailee  nay  refuse  to  give  the  ebattel  np  to  the  Iwilor. 

^e  piaintiffip  delirered  a  ship  to  tbe  defendants  under  a  contract,  wfaleh  provided,  ameaf  etbtf 
tbiogs,  that  tbo  defendants  should  daring  the  continnanee  of  tbe  oonlraet  and  while  th«  skip 
remained  ia  tbe  poasessloa  and  Qse  of  tba  defendants,  pay  and  disobsrge  eertaia  eltiBf 
wbic^  vfoald  arise  against  the  nwners  of  the  ship  for  its  expenses,  and  npon  the  deteneiastioa 
thereof  re-delirer  |be  ship  to  tbe  plaintiffs.  The  pUintiSs  afterwards  mortgaged  tfaeibip^ 
and  certain  ezpeoses  were  inonnred  within  tbe  abov»*  proTision,  and  after  that  tbe  mottgtgM 
demanded  possession  nnder  their  mortgage : — Held,  hrst^  that  sneb  mortgage  and  dwiKJ 
trore  an  answer  to  the  olaim  of  the  plaiatiffs  to  have  the  ship  ndeliTefed  ta  tibaa ;  VsV 
s^eaQdlji  werp  no  answer  to  (heir  c^aini  to  haTo  the  expenses  pidd. 

First  count,  that  the  plaintiffs,  at  the  request  of  the  defendants,  de- 
livered to  the  defendunts,  and  allowed  them  to  hare  the  poasessiiMi  and 
use  of  a  certain  ship  or  vessel,  belonging  to  the  plaintiffs,  and  called  th« 
Aaatr^lasian,  under  a  certain  agreement,  upoa  the  terms,  among  other 
things,  that  tbe  defendants  should,  during  the  oontinaanoe  of  the  ssid 
agreement  and  while  the  said  ship  reraaiped  in  the  possession  and  vm 
of  the  defendantSi  bear,  pay,  and  disohiirge  all  tbe  salary  and  wattes  ef 
the  officers,  sailors,  and  crew  of  the  said  ship,  and  all  lawful  claiibs  sad 
demands  of  such  officers,  sailors,  and  crew  against  the  owners  for  the 
time  being  of  the  said  ship,  and  also  that  the  defendants  should  npoD 
the  determination  of  the  said  agreement  deliver  back  and  give  up  the 
possession  of  the  said  ship  to  the  plaintiffs,  or  their  agents,  and  tbe  d^ 
fondants  accepted  the  said  ship,  and  had  the  possession  and  use  thereof 
under  the  said  agreement,  and  upon  the  terms  aforesaid.  That  after- 
wards the  said  agreement  was  determined,  and  the   plaintifi  did  sll 

(a)  so  L.  J.  N.  &  247;  S  Jar.  N.  &  U6b 

(860) 
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things  OB  their  part  to  h»  done,  and  s^Il  things  bl^ppened  to  entitle  i\\^i^ 
to  h«ve  the  &«td  ship  dfelivered  back  and  givep  pp  b^  the  defendants  t^ 
th^  plaii^tiSt)  or  their  agents.  First  breiMrh,  that  the  defendants  did  not 
80  delive?  back  and  give  ub  the  said  ship,  but  dets^ined  the  said  ship 
ai^d  retained  possessioo  of  the  same  without  the  )eaye  or  permission  of 
the  pUii2tiSs  and  against  their  will,  for  «  long  tipoe,  and  duripg  all  th^( 
tiqie  employed  and  mi^d/s  use  of  the  ship  on  th^ir  own  accpi^pi  and  fo^ 
their  own  benefit,  Seoond  bre^xsh,  thaj;  ;^.U)ipugh  the  defendants  d}4 
afterwards  and  after  suph  detention  as  in  tb^  wd  ^rst  breach  mention^c]^ 
quit  and  relinquish  possession  of  the  said  sl^ip*  »nd  although  the  plaip^ 
tlflfa  did  all  thijogs  on  their  part  tg  be  dpue^  and  all  things  happened  \p 
entptle  the  plaintiffs  to  fa^ve  the  salary,  w^ges,  cliQkiois,  and  demands  pf 
the  said  o$cers  ai^d  «rew  borne,  paid,  and  diseharged  by  the  defendant! 
during  the  time  that  the  said  ship  remanded  in  tpe  possession  and  ^^i 
of  the  defendants,  and  up  to  the  time  of  siich  quitting  and  relinqui§hr 
il9ent  of  possession,  yet  the  defendants  did  not  pay  or  discharge  suc)^ 
salary,  wages,  claims,  or  demand^,  either  for  or  in  respeict  pf  seryicef 
rendered  and  matters  and  things  happening  and  arising  during  the  eoQ* 
tinuance  of  the  #aid  agreement  or  afterwards,  and  during  the  time  the 
defendants  so  detained  and  retained  possession  of  the  said  ship,  as  in 
the  said  first  breach  mentioned  and  at  the  time  when  the  defendants  so 
quitteil  and  relinquished  possession  of  the  said  ship  as  aforesaid,  a  largo 
auua  of  money  was  due  and  owing  to  Quch  officers,  sailors,  and  crew,  re- 
spectively, for  or  in  respect  of  such  salary,  wages,  claims,  and  deroandSj 
^D<|  sycb  sum  of  money  was  not,  nor  was  any  part  thereof,  ever  borne, 
paid,  or  dischar^d  1)y  the  de£endj|nts.  The  fourth  and  seventh  counta 
were  similar  to  the  above,  and  applied  to  two  other  vessels,  the  European 
^pd  the  Columbian, 

Fifth  plea,  to  the  first  count,  so  fjor  as  it  rehttes  to  the  first  breach, 
Ihat  the  said  agreement  was  and  is  an  agi*eement  in  writing  in  the  words 
following,  that  ia  to  say»-^.Memoran<).t|m  of  agreement  between  the  Royal 
l^ail  Sleain-Pa^ket  Coo^pany,  of  the  x>.ne  part,  an4  the  European  and 
Aostraliau  Royal  Mail  Company  (liimited),  of  the  other  part,  as  fol* 
lows : — In  anticipation  of  the  amalgau^ation  of  the  two  companies  above 
Banned,  and  in  the  view  of  their  being  in  the  mean  tin)e  wprked  on  terms 
of  the  basis  of  amalgamation  approved  of  by  the  said  companies  respec- 
tively, it  is  agreed — First,  that  the  Royal  Mail  Company  shall  under* 
take  the  fulfilment  of  the  contracts  existing  between  the  ]^uropean  and 
Australian  Company  and  Her  Majesty *s  government  for  the  conveyance 
of  mails  between  the  United  Kingdom  and  Australia  and  India. 
Secondly,  that  the  vessels  required  for  this  service  shall  be  furnished  by 
the  European  and  Australian  Con^pany  to  the  extent  of  their  existing 
stock  of  vessels,  which  ahall  continue  to  he  JJised  oo  far  as  required  in 
and  towards  performing  the  service  between  Suez,  Australia,  and  Indiay 
and  the  Royal  Mail  Company  shall  furnish  upon  charter,  at  a  rate  no( 
exceeding  37002.  per  month  in  all,  exclnsive  of  coals,  at  least  two  ves'* 
•els  suitable  for  performing  the  service  between  Southampton  and  Alex? 
andria  and  between  Marseilles  and  Malta^  ^nd  that  in  the  event  of  the 
jSoyal  Mail  Con^pany  having  any  other  vesisels  of  their  own  which  arp 
not  required  for  their  own  contract  service,  the  same  shall  be  chartered^ 
if  wauted,  by  the  joint  cominittee  after  mentioned  in  the  name  of  the 
European  and  Australian  Qompany,  nppn  such  tisrms  as  may  be  agree4 
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npoD,  any  other  vessels  reqaired  to  be  chartered  by  third  parties  to  the 
joint  committee  in  like  manner.     Secondly,  that  the  costs  of  all  vessels 
chartered  for  any  part  of  the  service  shall  be  considered  as  part  of  the 
working  expenses,  and  shall  be  met  by  the  Royal  Mail  Company  accord- 
ingly.    Thirdly,  that  in  carrying  oat  this  agreement,  and  for  the  pur- 
pose of  the  companies  being  worked  as  aforesaid,  a  committee  shall  be 
appointed,  consisting  of  six  directors  of  the  Royal  Mail  Company  and 
three  directors  of  the  European  and  Australian  Company,  any  three  of 
that  number  to  form  a  quorum,  provided  that  two  of  the  number  be 
directors  of  the  Royal  Mail  Company  and  one  at  least  of  the  European 
and  Australian  Company.     Fourthly,  that  the  accounts  of  receipts  and 
payments  in  connection  with  the  fulfilment  of  the  contracts  of  the 
European  and  Australian  Company  shall  be  kept  separate  from  the  ac- 
counts proper  of  the  Royal  Mail  Company.     Fourthly,  that  any  ques- 
tions that  may  arise  in  the  settlement  of  such  accounts  or  in  apportion- 
ing the  expenses  incident  to  the  services  of  both  companies  shall  in  the 
first  instance  be  left  to  the  decision  of  the  chairman  of  the  two  com- 
panies respectively,  or  in  case  of  their  not  agreeing  to  the  decision  of 
the  Hon.  Samuel  Cunard,  whom  failing,  the  decision  of  an  umpire,  to  be 
previously  named  by  the  two  chairmen.     Fifthly,  that  the  Royal  Mail 
Company  shall  provide  all  the  necessary  stores  and  all  other  matters 
required  in  the  employment  of  the  ships,  and  shall  receive  all  moneys 
payable  for  freight,  passengers,  or  otherwise  in  connection  with  the 
service ;  and  for  this  purpose  the  European  and  Australian  Company 
shall  give  an  order  to  Her  Majesty's  government  for,  the  payment  to  the 
Royal  Mail  Company  of  all  moneys  due  for  services  begun  and  performed 
under  the  contract  with  the  government,  from  and  after  the  30th  of 
June  last ;  during  the  subsistence  of  this  agreement  the  Royal  Mail 
Company  not  being  bound  to  provide  the  working  expenses  in  respect 
of  any  voyages  which  shall  have  been  commenced  prior  to  the  said  30th 
of  June.     Sixthly,  that  in  order  to  determine  what  matters  properly 
belong  to  the  working  accounts  of  the  two  companies  the  Royal  Mail 
Company  shall,  subject  to  the  express  provisions  of  this   agreement, 
adopt  as  a  model  the  working  accounts  of  the  Royal  Mail  Company  ex- 
hibited at  the  last  general  meeting  of  their  proprietors.     Seventhly,  that 
the  Royal  Mail  Company  shall  take  over  from  the  European  and  Austra- 
lian Company  all  such  stores,  coals,  and  other  matters  as  they  may  now 
possess,  and  which  may  be  required  for  the  working  of  the  vessels,  giving 
credit  to  the  European  and  Australian  Company  in  account  for  the  cost 
price  thereof,  and  making  payment  of  the  same  when  required ;  it  being 
understood  that  such  payment  may  be  made  by  bills  at  four  or  six 
months,  in  the  option  of  the  Royal  Mail  Company,  and  also  that  they 
are  not  to  be  in  cash  advanced  beyond  the  value  of  the  portion  of  the 
said  coals  and  other  stores  consumed  for  the  time  being,  and  that  soch 
coals  and  stores  shall  be  in  the  mean  time  insured  against  fire  by  and 
at  the  expense  of  the  European  and  Australian  Company.     Eighthly, 
that  the  working  accounts  shall  be  made  up  to  the  olst  of  December 
next  and  to  the  80th  of  June  following,  or  as  soon  as  may  be  practicable 
after  those  periods,  and  that  the  balance  (if  any)  appearing  to  the  credit 
of  such  working  accounts  shall  be  carried  to  a  reserved  fund  in  terms 
of  the  basis  of  amalgamation ;  but  if  the  balance  be  the  other  way,  the 
bame  shall  be  debited  to  the  European  and  Australian  Company,  it  being 
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understood  that,  in  the  c^yent  of  the  amalgamation  not  being  effected,  a 
balance  shall  be  struck  between  the  debits  and  credits  appearing  on 
Buch  accounts  respectively.  Ninthly,  that  the  Royal  Mail  Company 
shall  be  allowed  five  per  cent,  interest  upon  all  moneys  actually  advanced 
by  them  in  the  execution  of  this  agreement,  allowing  interest  in  like 
manner  upon  all  moneys  when  received  by  them.  Ninthly,  that  the 
Royal  Mail  Company  shall  not  be  liable  or  responsible,  as  between  them 
and  the  European  and  Australian  Company,  for  any  losses  or  damages, 
from  whatever  cause  arising,  which  may  be  sustained  during  the  con- 
tinuance of  this  agreement  in  the  fulfilment  or  execution  thereof;  it 
being  understood,  however,  that  as  regards  vessels  chartered  from  the 
Royal  Mail  Company,  that  Company  is  to  stand  in  the  same  position  as 
the  owners  of  other  chartered  vessels.  Tenthly,  that  application  shall 
be  made  to  parliament  in  the  ensuing  session  for  an  Act  to  enable  the 
Royal  Mail  Company  to  amalgamate  with  the  European  and  Australian 
Company,  upon  the  basis  already  agreed  to  by  the  shareholders  of  both 
companies  at  meetings  called  for  the  purpose ;  and  that  in  the  event  of 
such  Act  of  Parliament  being  obtained,  the  present  arrangement  shall 
be  considered  to  have  been  on  account  of  the  amalgamated  Company. 
Eleventhly,  that  in  the  event  of  the  failure  of  such  application  to  parlia- 
ment, the  present  arrangement  shall  notwithstanding  subsist  in  full  force, 
and  continue  to  be  acted  upon  for  the  period  of  nine  months  from  and 
after  such  failure,  and  that  then  the  European  and  Australian  Company 
shall  take  over  at  the  cost  price  the  coals  and  other  stores  then  remain- 
ing in  connection  with  the  said  service,  dated  the  9th  of  .September, 
1857.  Averment,  that  before  the  time  when,  according  to  the  said 
contract  in  that  behalf,  the  defendants  were  to  deliver  back  and  give  up 
possession  of  the  said  ship  to  the  plaintiffs  or  their  agents  had  elapsed, 
they,  the  plaintiffs,  assigned  the  said  ship  to  certain  third  parties,  by 
▼ay  of  mortgage,  for  a  certain  debt,  which  last-mentioned  parties  there- 
upon became  and  were,  as  such  mortgagees  as  aforesaid,  owners  of  the 
Baid  ship,  so  far  as  was  necessary  for  making  the  said  ship  available  aa 
a  security  for  the  said  mortgage-debt ;  and  that  afterwards  and  before 
the  time  had  elapsed  when,  according  to  the  said  contract,  the  defend- 
ants were  to  deliver  back,  and  to  give  up  possession  of  the  said  ship,  the 
Baid  mortgagees,  then  still  being  such  mortgagees  and  owners,  did,  as 
Buch,  at  the  request  of  the  plaintiffs,  and  against  the  will  of  the  defend- 
ants, and  in  order  to  make  the  spid  ship  available  as  a  security  for  the 
said  mortgage-debt,  which  was  then  due  and  unpaid,  take  the  said  ship 
out  of  the  possession  of  the  defendants,  and  never  again  suffer  the  de- 
fendants to  have  the  possession  or  use  of  the  same  ;  and  from  and  after 
the  time  when  the  mortgagees  so  took  possession  of  the  said  ship,  they, 
the  plaintiffs,  did  not  allow  the  defendants  to  have  the  possession  or  use. 
Eighth  plea  to  the  first  count,  so  far  as  it  relates  to  the  second  breach, 
the  defendants  repeat  all  the  allegations  in  the  fifth  plea  contained  ;  and 
the  defendants  say,  that  from  and  after  the  time  when  the  plaintiffs  so 
mortgaged  the  said  ship,  the  plaintiffs  did  not  allow  the  defendants  to 
Iiave  the  use  or  possession  thereof,  although  the  defendants,  in  fact,  had 
the  use  and  possession  thereof;  and  the  defendants  say,  that  all  the  said 
salary,  wages,  claims,  and  demands,  in  the  said  second  breach  mentioned, 
became  due  and  payable  after  the  plaintiffs  had  so  mortgaged  the  said 
sl^ip,  and  ceased  to  allow  the  defendants  to  have  the  possession  and  use 
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thereof,  and  before  the  mortgagees  ae  took  possession  thereof;  but  the 
defendants,  in  fact,  continued  to  have  the  possession  and  use  thereof 
when  the  same  salary,  wages,  elaims,  and  demands  respectively  became 
doe  and  payable,  though  not  leader  or  by  virtue  of  the  alleged  allowanoe 
of  the  plaintiifs. 

Nineteenth  plea  to  the  fourth  count,  \hp  same  iiUegations  as  the  six? 
teenth,  with  respect  to  the  European. 

>  Thirty-eighth  plea  to  the  first  eount,  as  far  as  it  relates  to  the  first 
blc'eaoh — That  the  said  agreement  was  and  is  the  agreement  in  writio| 
set  out  in  the  fifth  plea ;  % nd  the  defendants  say,  that  before  the  Ume 
when,  according  to  the  said  contract  in  that  behalf,  the  defendants  wer^ 
to  deliver  back  and  give  up  possession  of  the  said  ship  to  the  plaintiffi 
or  their  agents  had  elapsed,  they,  the  plaintiffs,  had  assigned  the  sai4 
ship  to  certain  third  parties,  by  way  of  mortgage,  for  a  certain  debt, 
which  last-mentioned  parties  thereupon  became  and  were,  as  such  mort- 
gagees as  aforesaid,  owners  of  the  said  ship,  so  far  as  was  necessary  for 
making  the  said  ship  available  as  a  security  for  the  said  mortgage-debt, 
which  last-mentioned  persons  before  and  at  the  time  when  the  defend- 
ants, according  to  the  said  contract,  were  to  deliver  back  and  give  up 
possession  of  the  said  ship,  under  and  by  virtue  of  the  said  mortgage, 
required  of  the  defendants  to  have  such  possession  from  the  defendants, 
and  such  possession  was  then  necessary  to  them  for  making  the  said 
ship  available  as  aforesaid  as  a  security  for  the  said  mortgage-debt, 
irhich  was  then  still  unpaid,  of  all  which  before  and  at  the  time  whes, 
according  to  the  said  contract,  the  defendants  were  to  deliver  back  an4 
give  up  possession  of  the  said  ship«  they,  the  defendants,  had  notice, 
wherefore  they  did  not  deliver  back  and  give  up  the  said  ship  to  th^ 
plaintiffs  or  their  agents. 

The  thirty-ninth  and  fortieth  pleas  were  similar  to  the  thirty-eightb, 
but  pleaded  to  the  fourth  and  seventh  counts  respectively. 

Demurrer  and  joinder. 

Montague  Smith  (</•  Brown  with  him),  for  the  plaintiffs. — ^As  to  the 
eighth  and  nineteenth  pleas,  neither  the  mortgage  nor  the  subsequent 
taking  possession  by  the  mortgagees  could  excuse  the  defendants  from 
the  payment  of  these  salaries  and  wages.  The  mortgagees  would  not 
be  entitled  to  any  of  the  earnings  of  the  vessel  before  taking  possession : 
Gardener  t^.  Cazenove,  1  H.  &  N.  423  ;t  s.  c.  26  Law  J.  Kep.  N.  S. 
Excb.  17,  and  Willis  v.  Palmer,  7  0.  B.  N.  S.  240  (E.  C.  L.  R.  vol.  97); 
8.  c.  29  Law  J.  Rep.  N.  S.  C.  P.  194.  Therefore,  it  is  plain  that  the 
mortgagees  could  not  claim  these  moneys.  The  defendants  had  the 
factual  possession  of  the  ship  during  this  time,  and  that  is  sufficient. 
[Ekle,  C.  J. — The  mortgagees  would  not  have  had  freisht  till  they  had 
actually  taken  possession.]  As  to  the  thirty-eighth,  thirty-ninth,  and 
sixtieth  pleas.  The  action  is  founded  ou  contract,  by  wnich  the  de> 
fendants  agreed  to  pay  certain  sums  to  the  plaintiffs  while  the  bailment 
lasted,  and  when  it  came  to  an  end  to  restore  the  ship.  Now,  the  pleas 
admit  that  the  bailment  is  at  an  end,  and  that  the  defendants  promised 
^  restore  on  that  event,  and  therefore  show  a  clear  cause  of  action  un- 
answered. Here  there  b  no  actual  transfer  of  the  ship,  and  unless  the 
piortgagees  enforced  their  security  against  the  defendants,  they  could  not 
be  excused  from  delivering  back  the  ship  as  they  promised.  A  mere 
threat  is  not  sufficient ;  there  must  be  an  actual  enforcement  of  rights 
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by  the  mortgagees.  The  law  is  luid  dowa  in  Storj  on  JJailments,  sSt 
108  and  266,  **If  a  bailor,  after  a  deposit,  trapsfers  to  another  person 
his  right  to  the  things  depositedi  the  latter  cannot  (it  is  said)  come  and 
get  a  delivery  of  it  to  himself;  but  the  bailee,  if  he  chooses,  tnaj  deliver 
It  to  the  person  to  whom  it  is  trant^ferred,  and  it  will  be  a  justification." 
Andy  '*  Even  if  the  lender  {a  not  the  owner  of  the  thing,  the  borrowei 
must  ordinarily  restore  it  to  him,  and  has  no  right  to  set  up  the  title  of 
a  mere  stranger  against  him,  for  the  lender  has,  by  his  contract,  a  right 
to  be  reinstated  in  his  possession.  However,  if  in  the  mean  time  a 
recovery  has  been  hud  against  the  borrower  withoat  his  default,  or  if 
the  thing  has  been  attached  in  his  hands  in  an  adverse  suit,  that  wiU 
institute  a  sufficient  excuse.'*  Here  there  is  an  express  contract  to  re* 
deliver,  and  a  breach  of  that  contract* 

Bavill  {Holland  with  him),  for  the  defendants. — As  to  the  thirty- 
eighth,  tbirty-nioth,  and  fortieth  pleas.  The  defendants  are  justified, 
for  they  show  that  the  plaintiffs  have  no  longer  any  title  to  the  posses^ 
sion  of  the  ship.  No  doubt,  upon  every  bailment  there  is  an  implie4 
contract  to  deliver  back  the  chattel ;  but  if  a  bailor  deprives  himself  of 
the  ownership  of  the  chattel  bailed,  the  implied  contract  is  at  an  end* 
Here  the  act  of  the  bailor  is  an  authority  to  the  mortgagees  to  require 
possession,  and  to  the  bailee  to  deliver  to  the  mortgagees ;  and  the  mortr 
gagees  have  required  possession,  and  after  that  the  defendants  would  be 
liable  to  an  action  by  the  mortgagees  if  they  delivered  up  possession  tQ 
the  plaintiffs.  A  tenant  cannot  dispute  his  landlord's  title,  but  he  may 
always  show  that  it  has  expired.  And  there  is  the  same  law  in  the  casp 
of  goods.  Unless  notice  has  been  given,  the^'u^  teriii  cannot  be  set  up  \ 
but  here  it  has  been  given.  In  Ogle  v.  Atkinson,  5  Taunt.  759  (E.  G. 
L.  R.  vol.  1),  it  was  held,  that  %  warehouseman  receiving  goods  from  a 
eonsignee,  who  has  had  actual  possession  of  them,  to  be  kept  for  hif 
nse,  may,  nevertheless,  refuse  to  redeliver  them  if  they  are  the  property 
of  another.  [Williams,  J. — And  demanded  by  him,  I  suppose.]  Tber^ 
there  was  only  a  notice  to  detain,  not  to  deliver  up.  [Willes,  J. — Alj 
the  cases  are  collected  in  Sheridan  v.  The  New  Quay  Company,  4  G,  B, 
B.  N.  S.  618  (E.  G.  L.  R.  vol.  93) ;  s.  c.  28  Law  J.  Bep.  N.  S.  G.  P. 
68.]  It  is  said  that  there  must  be  a  delivery  up,  but  in  nine  cases  ou^ 
of  ten  that  is  not  so.  He  must  defend  himself  against  one  or  the  other  ( 
if  he  delivers  up,  he  might  give  his  goods  to  the  wrong  person,  and  th^ 
only  right  course  is  for  the  bailee  to  bold  his  hand.  Phillips  v.  Robinson| 
4  Bing.  106  (E.  G.  L.  R.  vol.  13),  is  in  the  defendants'  favour;  ther^ 
the  plaintiff  claimed  the  title-deeds  of  an  estate,  of  which  he  had  levied 
9  fine  subsequently  to  the  bailment  of  the  deeds.  [Willes,  J. — On^ 
way  of  testing  it  is  to  see  whether  the  defendants  might  have  inter?* 
pleaded.  That  they  might  have  done,  as  the  title  of  the  third  person 
arises  from  the  plaintiffs.  Btles,  J.r-*Is  there  any  implied  obligation 
to  restore  to  the  bailor  at  all  events,  or  only  so  long  as  the  thing  bailee) 
is  his?]  That  is  the  distinction  for  which  the  defendants  contend. 
What  answer  would  thev  have  to  the  mortgagees  with  whom  they  hav^ 
been  dealing  by  the  authority  of  the  mortgagors  ?  Upon  this  point  hf 
also  cited  Yin.  Abr.  tit.  Detinue^  (C),  Nos.  2,  8,  Pothier,  PrSt  &  Usage| 
vol.  4,  p.  14,  cap.  2,  par*  SO,  Dupin's  edit,  of  1827,  Traits  du  D^pdt, 
ch.  5,  8.  55,  Gbeesman  v.  Exall,  6  Exoh.  S41,t  s.  o.  20  Law  J.  Rep.  N^ 
3.  EzcL  209,  Xhorne  v.  Tilbury,  8  H.  &  N.  534,t  6-  c.  27  Law  J.  Bep. 
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N.  S.  Exch.  407,  Wilson  v.  Anderton,  1  B.  &  Ad.  456  (E.  C.  L,  R.  vol. 
20),  Dixon  v.  Yates,  5  B..  &  Ad.  313  (E.  C.  L.  R.  vol.  27),  and  Frank- 
lin V.  Neate,  13  M.  &  W.  481,t  s.  c.  14  Law  J.  Rep.  N.  S.  Exch.  59. 
Secondly,  as  to  the  eighth  and  ninth  picas,  the  pleas  are  good.  The 
plaintiffs  say  they  have  paid  the  wages,  and  are  therefore  entitled  to  sae ; 
but  to  see  whether  that  is  so,  the  declaration  and  the  fifth  plea  must  be 
read  together,  and  they  amount  to  this,  that  the  defendants  were  to  pay 
the  wages  so  long  as  the  plaintiffs  allowed  them  to  have  possession  under 
the  agreement.  [Erle,  G.  J. — Suppose  the  mortgage  had  existed  prior 
to  the  agreement?]  Then  the  mortgagee  would  have  permitted  the 
mortgagor  to  have  possession.  [Erle,  C.  J. — So  he  does  in  any  case 
till  he  takes  possession.]  The  mortgagees  became  owners  of  the  ship 
by  virtue  of  the  mortgage  alone,  and  as  such  entitled  to  the  benefit  of 
these  payments :  Dickenson  v.  Kitchen,  8  E.  &  B.  789  (E.  C.  L.  R.  vol. 
92).  That  case  is  also  an  authority  on  the  other  point.  He  also  cited 
The  European  and  Australian  Royal  Mail  Company  (Limited)  v.  The 
Royal  Mail  Steam  Packet  Company,  4  Kay  &  John.  676,  and  De  Mattos 
v.  Gibson,  28  Law  J.  Rep.  N.  S.  Chanc.  165,  498.  The  plea  is,  in  fact, 
a  traverse  of  the  contract  sued  upon. 

Montague  Smithy  in  reply,  was  told  to  confine  himself  to  pleas  thirty- 
eight,  thirty-nine,  and  forty. — This  action  is  not  detinue,  but  in  contract, 
and  much  that  has  been  said  does  not  apply,  because  here  the  ship 
remains  in  the  possession  of  the  mortgagor  for  the  purposes  of  use.  He 
may  charter  the  ship  and  earn  freight :  Smith  v.  ibowles,  10  East  239. 
The  mortgagor  makes  an  agreement  which  is  equivalent  to  an  express 
condition  for  redelivery,  although  no  specific  mention  of  it  is  made. 
The  defendants  have  not  given  up  the  ship  to  the  plaintiffs  or  the  mort- 
gagees ;  if  they  had  delivered  up  to  the  mortgagees,  no  doubt  that  would 
have  been  an  answer ;  but  here  there  is  an  absolute  agreement  to  give 
up,  and  the  defendants  cannot  in  that  case  set  up  the  ju9  Urtii  while 
the  thing  is  in  their  hands  (per  Parke,  B.,  in  Cheesman  v.  Exall).  [Erle, 
C.  J. — Does  not  the  plea  show  that  all  that  the  mortgagees  were  required 
to  do,  to  take  possession,  has  been  done  ?  The  ship  may  have  been 
abroad.]  The  plea  does  not  show  that  the  mortgagees  are  acting 
hostilely  to  the  mortgagors.  [Byles,  J. — The  mortgagees  have  shown 
title  and  demanded  possession.]  Still  the  defendants  cannot  dispute  the 
title  of  the  plaintiffs :  Gosling  v.  Birnie,  7  Bing.  339  (E.  C.  L.  R.  vol. 
20) ;  s.  c.  9  Law  J.  Rep.  N.  S.  C.  P.  104.  The  cases  as  to  carriers  are  dis- 
tinguishable on  the  ground  of  their  being  compellable  to  receive  the  goods. 

Erle,  G.  J. — The  substance  of  the  eighth  plea  is  this,  that  after  this 
agreement  the  plaintiffs  mortgaged  the  ship,  and  the  mortgagees  became 
entitled  to  it,  and  the  plaintiffs  did  not  allow  the  defendants  to  have 
possession ;  meaning  it  in  this  sense,  that  after  the  mortgagees  had  the 
right  they  might  have  taken  possession;  and  we  are  to  try  the  point 
whether,  when  the  defendants  had  promised  to  pay  while  they  had  pos- 
session, it  is  any  answer  to  say  that  some  one  else  might,  have  taken 
possession  and  had  not  done  so.  They  have  had  actual  possession,  and 
the  promise  applies.  As  between  the  mortgagors  and  the  mortgagees, 
it  might  happen  that  the  defendants  were  taking  all  the  profits  of  the 
ahip,  and  not  paying  at  all.  I,  therefore,  think  that  the  eighth  plea  is 
bad.  The  nineteenth  is  pleaded  to  the  same  breach  in  respect  of  another 
ship,  and  the  same  judgment  applies.     The  thirty-eighth  is  pleaded  to 
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the  second  breach,  and  the  declaration  having  alleged  a  promise  that  the 
defendants  would  redeliver  the  ship  to  the  plaintiffs,  and  that  the  right 
of  possession  had  come  to  an  end,  jet  that  the  defendants  refused  to 
redeliver,  the  thirty-eighth  plea  says,  that  after  that  the  plaintiffs  mort- 
gaged the  ship,  and  the  mortgagees  gave  notice  thereof  to  the  defend- 
ants, and  required  of  the  defendants  to  have  possession  of  the  ship  from 
the  defendants,  and  such,  possession  was  then  necessary  to  them  for 
making  the  said  ship  available  as  a  security  for  the  mortgage-debt,  and 
80  they  bring  the  case  within  the  80th  section  of  the  Merchant  Shipping 
Act,  and  that  is  alleged  as  an  excuse.  That  is  a  good  plea.  The  owners 
put  the  defendants  in  possession  and  take  the  promise  stated,  and,  I 
think,  that  was  subject  to  the  condition,  which  applies  very  widely  in 
contracts,  that  where  performance  of  the  contract  is  required,  it  is  an 
excuse,  if  the  party  to  whom  it  is  made  has  hindered  the  performance 
of  it,  and  it  seems  to  me  that  the  plaintiffs  in  this  case  have  done  an  act 
which  hinders  the  performance  of  this  contract.  They  have  mortgaged 
the  ship,  and  the  mortgagees  have  defeated  their  title.  The  principle 
against  the  plaintiffs  on  this  point  is,  that  if  the  defendants  gave  back 
the  ship  they  would  be  liable  to  an  action  of  trover  by  the  mortgagees, 
and  the  plaintiffs,  to  whom  the  promise  was  made,  have  so  changed  their 
situation  as  to  make  it  an  actionable  wrong  done  by  the  defendants  if 
they  keep  their  promise.  That  is  an  excuse  by  reason  of  what  the  plain- 
tiffs have  done.  Sheridan  v.  The  New  Quay  Company  contains  a  collec- 
tion of  all  the  learning  on  the  subject,  as  to  the  transfer  of  rights  to 
goods  in  the  hands  of  a  bailee,  and  the  principle  of  the  judgment  is  that 
on  which  I  give  mine.  The  same  judgment  applies  to  the  twenty-ninth 
and  fortieth  pleas. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  sum  of  the  case  is,  that 
the  plaintiffs  have  oertain  vessels,  and  that  an  amalgamation  was  con- 
templated between  the  companies,  and  it  was  agreed  that  the  defendants 
should  receive  the  vessels  and  work  them,  and  that  they  should  pay  the 
expenses  during  the  period  agreed,  which  expenses  should  be  brought 
into  account  on  the  final  settlement  of  affairs  under  the  agreement,  and 
that  was  to  last  for  a  time,  at  the  expiration  of  which  the  vessels  were  to 
be  handed  back,  unless  there  was  a  new  arrangement.  The  defendants 
during  the  period  did  have  possession  of  the  vessels,  and  were  in  a  posi- 
tion to  fulfil  the  agreement  in  so  far  as  it  was  onerous  but  less  beneficial 
during  the  time  they  contracted  to  pay,  and  were  then  called  upon  to 
give  up  the  vessels.  Then  the  defendants,  as  an  excuse  for  not  perform- 
ing their  promise,  set  up  that  before  the  expenses  were  incurred  and  the 
time  for  giving  up  came,  the  plaintiffs  charged  the  vessels.  Now,  they 
have  had  the  use  of  the  vessels,  and  it  is  quite  clear  that  no  action  can 
be  brought  against  them  by  the  mortgagees  on  this  part  of  the  contract, 
und,  therefore,  they  have  no  excuse.  But  as  to  the  other  part,  a  very 
different  question  arises — a  question  of  property.  At  the  time  the  de- 
fendants entered  into  this  contract  the  plaintiffs  were  owners  of  the 
vessels,  and  the  contract  to  give  up  was  made  with  reference  to  that  rela- 
tion, and  on  the  faith  that  the  plaintiffs  would  be  the  persons  entitled, 
subject  to  this,  that  they  might  appoint  other  persons  to  receive,  or 
inight  interfere  so  as  to  prevent  the  defendants  from  giving  up  the  ship, 
or,  at  least,  Ttithout  peril  to  themselves.  On  this  ground,  I  think  that 
the  defendants  are  excused;  they  could  not  give  up  the  vessels  without 
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Babjecting  themselves  to  an  action,  and  that  is  not  what  they  contneted 
to  do ;  therefore,  on  this  point  tny  judgment  is  for  the  defendants. 
Btles,  J.,  and  Keating,  J.,  concurred. 

Judgment  for  the  plaintiffs  on  the  8th  and  19th  pleas,  and  {Mr 
the  defendants  on  the  88th,  S9th,  and  40th. 


GREEN  and  Another  v.  MULES.    April  24, 1861.(a) 

Tbe  defendant  employed  tbe  plaintiffs  to  find  a  purchaser  or  mortgagee  of  an  estate.  Tbereopot 
the  plaintiffs  went  down  to  the  estate,  rained  it,  put  it  in  their  books,  adTtrtited  It  in  Mr 
eironlars  and  in  aewtpapers,  and  took  some  journeys  and  had  eonmnnieatioDs  abont  it,  and 
ultimately,  while  negotiating  With  one  N.  upon  the  matter,  the  plaintiffs  and  the  defendant 
agreed  that  a  letter  should  be  written  by  the  plaintiffs  to  N.  and  that  if  such  letter  induced  H. 
to  become  purchaser  or  mortgagee  the  plaintiffs  should  be  paid  100^  N.  ultimately  became 
mortgagee,  but  denied  that  he  was  influenced  in  any  way  by  the  letter : — Hdd,  Ibat  Uie  plain- 
tiffs could  not  reooTer  on  a  quantum  meruit  on  the  oommon  eomits  for  work  and  labonr,  At, 
with  particulars  claiming  commission  as  agreed. 

SemhU — That  they  could  not  recoTor  at  all. 

The  declaration  contained  the  common  counts  for  work  and  labour,  tc 

Plea — Never  indebted. 

The  particulars  were  as  follows : — 

*'  1859,  May. — To  receiving  instructions  to  ocntinue  exertions  to  obtain  a 
parchaser  for  tbe  Dedham  Grove  estate,  failing  whioh  to  obtain  a  sum  of 
money  on  mortj^ge,  as  defendant  was  much  pressed  to  pajr  off  various 
mortgages  existing  on  the  said  property 

'' Journey  to  Dedham,  waiting  upon  aefendant,  acoompanying  him  over  flie 
property  and  conferring  with  nim  thereon        ...... 

*'  Paia  travelling  expenses 

**  Drawing  report  of  survey  and  laying  the  same  before  Messrs.  Cuddan  it 
Sons  and  various  parties 

**  To  interview  with  Mr.  Newman,  w*io  was  referred  by  defendant  to  plain- 
tiffs. Going  into  valuation  of  tbe  property  with  thai  gentleman,  and 
conference  with  him  thereon.  Interview  with  defendant  afterwards  and 
drawing  up  letter  to  Mr.  Newman,  recommending  tbe  advance,  when  the 
defendant  agreed  that  our  commission  should  be  100^  if  that  gentleman 
carried  out  the  matter,  which  he  ultimately  did,  and  advanced  the  de- 
fendant the  sum  of  13,0002.,  or  thereabouts,  secured  hy  mortgage  of  tbe 
Dedham  Grove  estate • 

"  To  commission  on  the  above  business  as  agreed XIOO." 

The  canse  was  tried,  at  the  Sittings  in  London  after  last  Hilarj 
Term,  before  Willes,  J.,  when  it  appeared  that  the  plaintiffs  were  ano- 
tioneers  and  estate  agents,  and  the  defendant  was  the  owner  of  an  estate 
at  Dedham,  which  he  desired  to  sell  or  mortgage,  and  for  that  pnrpose 
he  applied  to  the  plaintiffs,  who  went  down  to  the  estate  and  ndned  it, 
and  upon  their  return  inserted  it  in  their  printed  Monthly  Circular, 
advertised  it  in  several  newspapers,  and  corresponded  with  several  persons . 
on  the  subject,  and  among  the  latter  was  a  Mr.  Newman,  who  made 
several  propositions ;  but  the  negotiation  not  proceeding  rapidly  the 
plaintiffs  and  the  defendant  agreed  that  the  former  should  write  a  letter 
to  Newman,  and  that  if  he  should  make  an  advance  or  purchase  in  eon- 
sequence  of  that  letter  the  plaintiffs  should  have  100/.  Newman  did 
advance  the  sum  required  on  mortgage,  but  at  the  trial  denied  that  he 
was  at  all  influenced  by  the  letter.    The  defendant  thereupon  contended 

(a)  30.L.  J.,  C.  P.  343. 
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that  tbto  plaiiitiffl  fthould  bd  nonsoited,  but  thd  plaintiffs  claimed  to 
recover  upon  a  quantum  meruit  for  the  work  they  had  done.  The 
question  waa  left  to  the  jury,  but  leave  was  reserved  to  the  defendant  to 
move  to  entar  a  nonsuit.  The  jury  found  for  the  plaintiff:^,  damages  35/. 
A  rule  having  been  obtained  pursuant  to  the  leave  reserved,  and  also 
for  a  new  trial  on  the  ground  of  misdirection  in  leaving  the  matter  to 
the  jury, — 

Qarth  {Ia/lbIi  with  him)  now  showed  cause. — Either  the  advance  was 
obtained  by  the  letter,  or  the  matter  was  taken  out  of  the  hands  of  the 
plaintiffs.  It  is  not  disputed  that  the  plaintiffs  did  the  work  mentioned 
in  the  particulars ;  they  went  to  Dedham  and  incurred  expense  in  that 
and  other  ways,  which  would  have  been  covered  by  the  100/.  commission, 
and  if  they  do  not  haye  that,  they  ought,  at  least,  to  have  their  expenses. 
[Btles,  J. — You  say  that  the  contract  provides  for  payment  on  a  certain 
contingency  which  has  not  happened,  but  that  is  not  to  prevent  you  from 
having  pajrment  on  the  contingency  which  has  happened.]  Tes.  The 
particulars  set  out  all  that  has  been  done,  and  claim  lOOZ.  Why  should 
not  the  plaintiffs  recover  a  less  sum  ?  The  particulars  are  fuller  than 
usual,  and  set  out  all  that  has  been  paid  and  everything  that  has  been 
done.  [  WiLLBs,  J. — A  claim  upon  a  quantum  meruit  would  have  enabled 
the  defendant  to  get  proper  particulars  and  pay  money  into  Court,  but 
under  these  particulars  he  would  not  have  been  able  to  do  that.]  If  the 
trords  *'  as  agreed"  had  not  been  in  the  particulars  the  plaintiffs  would 
have  been  clearly  entitled.  Then,  is  the  insertion  of  those  words  to 
prevent  them  from  recovering  for  what  has  been  done  ?  Suppose  the 
particulars  had  been  for  the  price  of  seven  beasts  at  20/.,  as  agreed,  and 
everything  proved  except  the  agreement,  if  the  jury  thought  20/.  a 
reasonable  price  the  plaintiffs  might  have  recovered  it.  The  defendant 
must  have  known  what  his  own  case  was,  and  could  not  have  been  misled. 
The  particulars  are  in  the  same  form  as  in  Prickett  v.  Badger,  1  C.  B. 
N.  S.  296  (E.  C.  L.  R.  vol.  87),  s.  c.  26  Law  J.  Rep.  N.  S.  C.  P.  83, 
where  the  plaintiff  recovered  on  a  quantum  meruit,  failing  to  prove  his 
right  to  the  whole  commission.  He  also  cited  Kirkman  \f.  Jervis,  7 
Dowl.  P.  0.  678 ;  Lines  t^.  Rees,  1  Jut.  593 ;  Singleton  v.  Barnett,  2 
Gr.  k  J.  868 ;  and  Harris  v.  Montgomery,  11  0.  B.  893  (B.  G.  L.  B. 
vol.  73) ;  s.  c.  20  Law  J.  Rep.  N.  S.  C.  P.  221. 

Chambers  and  Philbricky  for  the  defendant,  were  stopped  by  the 
Court. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  defendant  was  owner  of  an  estate  which  he  was  seeking  to  sell  or 
mortgage,  and  he  communicated  with  the  plaintiffs  to  find  him  a  pur- 
chaser or  mortgagee,  and  the  evidence  relied  on  by  Mr.  Garth  of  what 
was  done  shows  tnat  ultimately  the  parties  came  to  an  agreement  that  a 
letter  should  be  written  by  the  plaintiffs,  and  that  if  that  letter  resulted 
in  business  the  plaintiffs  should  be  entitled  to  100/.,  and  I  think  that 
shows  the  ground  on  which  the  parties  meant  that  the  defendant  should 
be  liable  to  the  plaintiffs,  viz.  if  they  brought  Newman  to  the  point  the 
defendant  should  be  liable  to  them  for  100/.,  if  not  he  was  not  to  be 
liable  at  all.  It  is  clear  that  the  letter  did  not  find  the  purchaser,  but 
the  plaintiffs  came  into  Court  relying  on  that  agreement,  and  in  the 
fullest  expectation  that  Newman  would  say  that  the  letter  had  influenced 
him  in  becoming  mortgagee  \  but  he  proved  the  reverse,  and  therefore 
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that  the  defendant  had  obtained  what  he  desired  entirely  without  the  aid 
of  the  plaintiffs.  Down  to  this  point  Mr.  Garth  would  not  disagree,  but 
then  he  says  that  the  plaintiffs  have  a  claim  to  remuneration  for  patting 
the  matter  in  their  books,  advertising,  some  journeys  and  some  commu- 
nications. No  case  has  been  cited  bearing  on  the  particular  facts  of 
this  case.  Where  goods  have  been  delivered  they  must  be  paid  for 
according  to  their  value,  but  in  certain  cases  services  which  have  beeo 
performed  are  of  no  value,  and  this  is  one  of  those  cases.  Where  menial 
services  have  been  performed  there  is  value  for  a  time,  but  here  the 
services  are  such  that  the  defendant  has  bad  no  value  at  all.  In  a 
great  number  of  instances  house-agents  go  to  a  great  deal  of  trouble,  on 
the  terms  that  if  they  get  no  purchaser  they  shall  have  no  claim.  They 
claim  largely,  and  often  justly,  on  the  ground  that  they  are  obliged  to 
put  down  names  and  get  nothing.  Upon  the  facts  stated  by  the  learned 
Judge  the  defendant  came  into  Court,  believing  that  he  had  to  dbpute 
the  claim  for  100/.,  and  nothing  else;  then  the  plaintiffs  ought  to  bo 
nonsuited.  The  learned  Judge  thinks  this  was  the  effect  of  the  evidence, 
and  I  agree. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  plaintiffs  having  no 
claim  against  the  defendant,  the  latter  had  agreed  that  if  they  would 
write  the  letter,  and  Newman  should  act  on  it,  then,  although  the  de- 
fendant was  not  liable  to  pay  commission,  he  would  pay  100/.,  and  that 
was  considered  the  final  arrangement  between  them.  The  substance  of 
the  matter  was,  '^  If  the  letter  is  effectual,  I  (the  defendant)  will  pay 
you  100/.,  though  not  liable;  if  it  is  not  effectual,  I  will  pay  you  nothing." 
This  is  not  like  the  case  of  Prickett  v.  Badger,  where  the  plaintiff  had 
done  everything,  but  the  employer  took  the  matter  out  of  his  hands: 
for  here  the  employment  was  to  be  at  an  end  if  Newman  did  not  advance 
the  money ;  if  he  did,  the  plaintiffs  were  to  have  100/.  It  seems  to  me 
that  on  the  contingencies  which  happened  nothing  was  to  be  paid, 
therefore,  on  the  substance  of  the  matter,  and  on  the  view  taken  by  tho 
plaintiffs,  they  are  not  entitled  to  recover. 

BvLES,  J.,  concurred. 

Keating,  J. — It  is  clear  that  the  agreement  was  substituted  for  any 
contingent  claim  which  the  plaintiffs  had  before,  and  that  that  claim 
was  given  up  in  consideration  of  the  special  agreement  to  pay  100/. 

Rule  absolute. 
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KENZIE.(a)    Mar,  2,  1861. 

Where  a  person,  baring  possession  of  land  under  a  good  title,  became  tenant,  aad  paid  rant  Is 

a  stranger : 
neld,  that  be  was  not  estopped,  after  bis  tenancy  was  determined,  and  before  be  bad  gireo  vp 

possession  of  tho  premises,  from  setting  up  bis  own  prior  title  in  an  action  of  ejectment  bj 

bis  lessor. 

This  was  an  action  of  ejectment  for  offices  and  vaults  at  No.  6  Bank 
Buildings,  tried  at  Guildhall,  before  Byles,  J.    At  the  trial  it  was  proved 

(.1)  5  L.  T.,  N.  s.  20. 
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that  the  defendant  occupied  the  premises  in  question,  being  part  of  No. 
6  Bank  Buildings,  under  an  agreement  dated  the  20th  September,  1853, 
from  Messrs.  Maltby,  Robinson  &  Jackson,  lessees  of  the  whole  house 
under  the  Bank  of  England.  In  1858,  Messrs.  Maltbj  &  Go.  being  in 
difficulties,  the  plaintiffs  made  arrangements  for  taking  the  whole  of  the 
house  from  the  Bank,  but  took  no  assignment  of  the  term  from  Mesarsw 
Maltby  &  Co.  From  that  time  the  defendant  paid  rent  to  the  plaintiffs, 
and  submitted  to  a  distress  put  in  b;  them.  In  March,  1860,  the  plain- 
tiffs gave  notice  to  the  defendant  to  quit  on  the  29th  September,  which 
he  refused  to  do^  upon  which  the  plaintiffs  brought  the  present  action* 
Owing  to  the  evidence  of  the  plaintiffs,  the  jury  decided  that  there  had 
been  a  new  tenancy  of  the  defendant  to  the  plaintiffs  from  Michaelmas, 
1859,  upon  which  the  verdict  was  entered  for  the  plaintiffs,  with  leave 
for  the  defendant  to  move  for  a  nonsuit,  on  the  ground  that  the  legal 
estate  remained  in  the  defendant  under  the  original  demise  from  Maltby 
&  Go. ;  and  that  the  plaintiffs  never  had  any  estate  in  the  premises,  and 
that  the  defendant  was  estopped  from  disputing  the  plaintiffs'  title. 

A  rule  having  accordingly  been  obtained, 

J.  Brown  showed  cause  and  relied  on  a  passage  in  Goke  Litt.  47  b : 
— '^  If  a  man  take  a  lease  for  years  of  his  own  land  by  deed  indented, 
the  estoppel  doth  not  continue  after  the  term  ended ;  for  by  the  making 
of  the  lease  the  estoppel  determines."  He  also  cited  the  Duchess  of 
Kingston's  Gase,  2  Smith  L.  C.  651 ;  Fenner  v.  Dnplock,  2  B.  10 ;  Doe 
d.  Plevin  v.  Brown,  7  Ad.  &  E.  447  (B.  C.  L.  R.  vol.  34) ;  Delaney  v. 
Fox,  2  C.  B.  N.  S.  768  (E.  C.  L.  R.  vol.  89) ;  Gooper  v.  Blandy,  1 
Bing.  N.  G.  46  (E.  G.  L.  R.  vol.  27) ;  Doe  d.  Johnson  v.  Brytup,  3  Ad. 
&  E.  188  (E.  C.  L.  R.  vol.  80) ;  Doe  d.  Marlow  v.  Wiggins,  4  Q.  B. 
367  (E.  C.  L.  R.  vol.  46) ;  Doe  d.  Manton  v.  Austin,  9  Bing.  41  (E.  G. 
L.  R.  vol.  23). 

Watkin  WilliamSy  in  support  of  the  rule,  was  stopped  by  the  Gourt. 
r-IIe  cited  Gornish  v.  Searell,  8  B.  &  G.  471  (E.  G.  L.  R.  vol,  16). 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute 
on  the  point  of  law.  This  was  an  action  of  ejectment  for  premises  ta 
which  the  plaintiffs  had  no  title  whatever ;  and  the  defendant  having  a 
title,  the  parties  came  to  an  agreement  that  the  plaintiffs  should  demise 
to  the  defendant  what  he  already  had  a  good  title  to.  What  effect  this 
might  have  had  as  to  estopping  the  defendant  from  disputing  the  plain-^ 
tifiS*  title  during  the  continuance  of  the  demise,  we  are  not  called  upon 
to  determine.  Here  the  plaintiffs  put  an  end  to  the  tenancy  and  then 
brought  their  action  of  ejectment ;  and  now  they  strive  to  keep  their 
verdict,  on  the  ground  that  the  defendant  was  estopped  from  disputing 
their  title  until  he  had  restored  the  premises  into  their  possession.  If 
that  rule  applied  the  verdict  would  stand,  and  the  moment  after,  the 
defendant  might  be  plaintiff  in  another  action  of  ejectment,  and  recover 
the  same  premises.  I  am  fully  aware  of  the  salutary  effect  of  the  rule 
that  the  party  who  has  derived  possession  from  another  shall  not  dispute 
his  title  until  possession  has  been  restored.  I  quite  agree  with  Mr. 
Brown  as  to  the  effect  of  the  cases  he  has  cited,  where  one  party 
has  attorned  to  another;  and  I  entirely  adhere  to  the  principle  laid 
down  in  those  cases,  that  it  is  not  competent  to  set  up  the  title  of  a  third 
party  unless  there  has  been  fraud  or  misrepresentation.  But,  giving 
full  effect  to  the  general  principle,  I  can  find  no  authority  for  the  doc- 
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trine  that  a  person  taking  a  lease  o^  his  own  land  is  not  entitled  at  the 
expiration  of  the  term  to  dispute  the  title  of  his  lessor.  We  do  not 
overmle  any  authority ;  but,  on  the  contrary,  we  agree  with  the  passage 
cited  from  Co.  Litt. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  admit  the  importance  of 
the  rule  obliging  the  person  who  has  obtained  possession  of  property  as 
a  tenant  to  another  to  give  up  possession  to  his  landlord,  and  not  set 
up  the  title  of  a  third  party,  and  that  this  rule  is  binding.  But  this  is 
a  case  where  the  title  of  the  tenant  continuing  after  his  tenancy  expires, 
he  is  desired  to  give  up  possession  at  the  end  of  his  term.  If  the 
plaintiffs  were  to  recover  in  this  action  the  defendant  might  bring  eject- 
ment and  recover  the  same  premises  on  exactly  the  same  evidence  as 
has  been  given  in  this  action ;  or,  according  to  the  doctrine  laid  down 
by  the  dissenting  Judge  (Goltman,  J.)  in  Newton  v.  Hurland,  1  M.  &  6. 
644  (E.  G.  L.  R.  vol.  89),  he  might  have  entered. 

Byles,  J.,  concurred.  Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 

MERSEY  DOCKS  AND  HARBOUR  BOARD  v.  JONES  and  Others 
(Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of  Liver- 
pool).    May  13,  1861.(a) 

The  tmsteefl  of  certain  pablio  docks  were  by  ibelr  Locftl  Aote  empowered  to  take  tolU  fn» 
reeaels  entering  such  docks,  and  tbe  proceeds  were  to  be  applied  to  the  repair  and  midBteaaaee 
of  the  docks  and  barboar;  and  if  the  amonnt  so  raised  shonld  be  more  than  sufficient  for  saeh 
purpose,  then  the  tolls  were  to  be  lowered.  By  later  Acts  the  trustees  were  empowered  to 
raise  money  for  bailding  additional  warehouses,  and  to  lery  rates  for  payment  of  tiie  ex- 
penses, paying  interest  and  maintaining  the  buildings  so  erected ;  but  such  additional  waie- 
honses  were  to  be  rateable  to  the  poor  as  in  the  case  of  premises  of  which  there  was  a  bens- 
floial  occupation. 

A  ease,  known  as  the  Lirerpool  case,  reported  in  7  B.  A  C.  61,  was  decided  in  1827,  in  which 
the  parties  were  to  all  intents  and  purposes  the  same  as  in  the  present  ease,  and  the  cowt 
held  that  the  Dock  Company  were  not  rateable  in  respect  of  the  dock  does,  nor  of  the 
premises  used  for  the  purposes  of  the  dock,  no  indiridaal  baring  any  beneSeial  occupatioa 
of  the  premises : 

Held  in  the  present  case  (affirming  the  decision  of  the  Court  of  C.  B.),  that,  as  the  Legislatme, 
by  its  declaration  as  to  the  rateability  of  the  additional  warehouses  and  buildings  created 
under  the  authority  of  the  later  Aets,  had,  by  implication,  acquiesced  in  the  decision  in  the 
Lirerpool  case,  it  was  not  competent  to  this  Court  to  int«rfere  with  that  decision :  and  that 
therefore  this  particular  property  was  exempt  from  poor-rates. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Common 
Bench  upon  a  special  case.  By  a  rate  made  for  the  relief  of  the  poor 
of  Liverpool,  on  the  2d  June,  1858,  the  plaintiffs  were  assessed  it 
20,5802.  18s.  8(2.,  in  respect  of  the  dock  estates  within  the  parish.  The 
rate  was  not  appealed  against,  but  the  plaintiffs  did  not  pay,  conse- 
quently a  distress  was  levied  for  non-payment,  and  the  present  case  wis 
stated  in  an  action  of  replevin.  The  dock  estates  were  originally  vested 
in  the  corporation  of  the  borough,  as  trustees  under  several  statutes. 
Some  portion  of  those  estates  were  granted  Toluntarily  by  the  corpora- 
tion, other  portions  were  sold  by  them  to  the  trustees,  and  the  re 
mainder  were  bought  by  the  trustees  from  private  individualsy  under 
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certain  statutory  powers  contained  in  twenty-two  Acta  of  Parliament, 
from  1  Anne  to  21  Vict.,  the  material  clansea  of  which  will  be  found 
set  out  in  the  case  below,  reported  in  8  G.  B.,  N.  S.  144-145  (E  G.  L. 
R.  vol.  98).  The  question  for  the  consideration  of  this  Court  was, 
whether  the  Mersey  Docks  and  Harbour  Board  were  rateable  to  the 
poor  for  the  property  mentioned  in  the  assessment,  but  on  this  point  the 
Court  gave  no  decision,  but  alSrmed  the  decision  of  the  Court  below,  on 
the  ground  which  will  be  found  in  the  iudgroent. 

Bovillj  Q.  C.  [Metti$hj  Q.  C,  with  him)  appeared  for  the  church*  , 
wardens  and  overseers. — In  the  Birkenhead  Case,  2  E.  &  B.  148  (E.  C. 
L.  R.  vol.  75),  where  the  docks  were  under  the  same  trustees  as  here, 
the  premises  were  held  rateable,  and  many  early  and  late  cases,  not 
distinguishable  from  the  present,  are  to  the  same  effect,  and  the  princi- 
ples laid  down  in  that  case  should  be  affirmed.  [Crom PTON,  J. — If  yoa 
are  right  with  reference  to  the  Birkenhead  Case,  what  do  you  say  to  the 
Liverpool  Case  ?  Blackburn,  J. — Assuming  the  decision  in  that  case 
to  be  erroneous,  nevertheless  it  has  not  been  overruled,  but  has  been 
acted  upon  for  many  years.]  The  Liverpool  Docks  have  never  been 
rated,  and  eommunis  error  factt  Jus.  [Crompton,  J. — Where  legisla* 
lation  has  taken  place  with  reference  to  an  assumed  state  of  the  law,  it 
is  dangerous  to  disturb  it.]  No  reason  can  be  assigned  why  these,  of 
all  others,  should  be  exempt.  The  Liverpool  Case  proceeded  upon  that 
of  Salter's  Load  Sluice,  4  T.  R.  780 ;  but  in  R.  v.  Temple,  2  E.  &  B. 
168  (E.  C.  L.  R.  vol.  75),  Lord  Campbell  questions  the  propriety  of  the 
construction  put  upon  the  statute.     He  cited  the  West  Derby,  6  E.  & 

B.  711  (E.  G.  L.  R.  vol.  88);  the  Lea,  19  J.  P.  310;  the  Chirton,  28 
L.  J.  140,  M.  C. ;  the  St.  Luke's  Hospital,  2  Bur.  1058 ;  the  Exminster, 
12  A.  4  E.  2  (E.  C.  L.  R.  vol.  40) ;  Longwood,  13  Q.  B.  116  (E.  C.  L. 
R.  vol.  66) ;  Harrogate,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69) ;  Man- 
Chester,  17  Q.  B.  859  (E.  C.  L.  R.  vol.  70) ;  Badcock,  6  Q.  B.  787  (E. 

C.  L.  R.  vol.  51). 

Sir  F.  Kelly  {Parker  with  him),  contrft. — It  is  not  necessary  to  over- 
rule any  case  in  order  to  support  the  judgment  given  in  this ;  but  this 
judgment  could  not  be  reversed  without  upsetting  the  Liverpool  Case, 
and  other  decisions  founded  thereon.  Upder  the  statute  of  Elizabeth 
it  was  an  essential  condition  for  the  imposition  of  this  rate  that  there 
should  be  a  beneficial  occupation ;  but  from  the  time  of  Anne  till  now 
it  has  been  held  that  no  individual  had  any  beneficial  occupation,  but 
that  the  docks  were  for  public  purposes.  By  the  decision  in  the  Liver- 
pool Case,  tried  in  1827,  these  premises  were  exempted,  and  that  deci- 
sion has  been  recognised  by  the  local  Acts  referred  to  in  the  case,  4  &  5 
Vict.  c.  30,  s.  71;  9  &  10  Vict.  c.  109,  s.  34;  11  Vict.  c.  10,  s.  4;  18 
&  19  Vict.  0.  64,  s.  31.  Previous  decisions  ought  to  be  adhered  to,  and 
the  case  of  Crease  v.  Sawle,  2  Q.  B.  885  (E.  C.  L.  R.  vol.  42),  is  an  j 
authority  on  that  pqint.  [Blackburn,  J. — It  is  clear  that  when  the 
Legislature  passed  these  Acts  it  never  intended  to  upset  the  Liverpool 
Case.]     He  was  stopped. 

Crompton,  J. — If  it  were  necessary  to  decide  this  case  upon  an 
examination  of  the  Liverpool  Case  decided  in  1827,  and  the  cases  since 
that  time,  I  should  have  wished  to  have  heard  further  argument ;  but 
those  decisions  have  been  acquiesced  in,  the  Legislature  has  acted  upon 
them,  and  people  have  been  induced  to  advance  their  property  upon 
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ffAiji  in  them  and  the.i^ogmtion  of  them  by  tjie  Legislature,  and  I  tbink 
t^tprevioqp  d^oi^onp  upon  whiQh-  tbe  Legislature  baa  aoted  ought  to 
l)Q  adhered,  to ;  perhs^ps  those  deoisiona  are  right,  but  in  any  case  I 
agree  with,  the  observations;  made  by  Tindal,,0.  J.,  in  Crease  v.  Sa^wle^ 
when  speaking  of  the  importance  of  abiding  by  previous  decisions,  with 
nespect  to  the  rateability  of  property^  and  I:  am  disposed  to  act  upon 
them.   I  also  think  that  it  is  Y«ry  desirable  to  preserve  uniformity  of  deci- 
sion if  possible :  (R.  v.  Chirton,)     In.  the  present,  case,  however,  I  do 
not  propose  to  deal  with  any  other  property  than,  that  now  before  us. 
Although  from  tb^  time  of'  Queen  Anne  this  property  had  not  been 
rated,  an  attempt  to  impose  a  rate  upon  it  was  made  in  1808.     But  in 
1327  the  case  came  directly  before  the  Court  of  King's  Bench  at  about 
the  same  time  as  Bex  v*  The  Trustees  of  the  River  Weaver  Naviga- 
tion, 7  B.  &  C.  70,  (E.  C.  L.  R.  vol.  14),  and  that  Court  then  decided 
that  this  property  W:as  not  rateable.     Legislation,  with  respect  to  this 
property,  acqiiiescing  in  that  decision,  ha^  since  taken  place;  and  at  the 
present  time  many  n^illions  are  advanced:  on  the  faith  of  that  acquies- 
cence.    We  find  that  by  4  &  5  Vict.  c.  30,  s.  52,  the  trustees  are 
^powered  to  build  warehouses  on  the  quays  of  one  of  the  docks,  and 
tp  borrow  largely  on. the  property;  and  by  the  71st  section,  warehouses 
i^e  expressly  made  subject  to  all  parochial  and  other  rates.     That  sec- 
tion is  strong  to  show,  by  implication,  that  the  docks  themselves  were 
not  regarded  by  the  Legislature  as  property  which  was  beneficially  occu- 
j|ied  so  as.  to  be  subject  to  the  rate.     It  would  be  a  strange  construction 
qf  that  statute,  and  one  which  persons  who  hav.e  advanced  their  money 
upon,  faith  in  its  provisions  would  be  entitled  to  complain  of,  that  whea 
it  expressly  provides  that  the  new  works  are  to  be  rated,  the.  old  works 
if^renot  exempt.   In  9  &  10  Vict.  c.  109,  and  through  the  whole  course 
q('  this  legislation,  there  is  a  provision  running  in  effect — ^*  Mind  the 
iiewly-constructed  warehouses  are  to  be. rated;"  and,  to  my  mind^  the 
implication  raised  thereby  is,  that  the  docks  were  not  to  be  rated* 
Where  a  decision  has  been  thus  acquiesced  in  by  the  Legislature,  it  is 
]|ot  competent  to  a.  superior  Court  or  to  a  Court  of  error  to  interfere 
with  it.     If  it,  be  found  to  be  attended  with  any  hardship,  that  must  be 
left  to  the  Legislature  to  remedy.    I  confine  my  judgment  in  this. case 
entirely  to  this  particular  property. 
The  rest  of  the  Court  concurred.  Judgment  affirmed. 
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Oil  MM  knie  nUed  in  »n  aetion  of  tretpua,  qimre  elatfsmn  fregit,  whether  there  wu  a  hlg:h-ray 
over  the  platntifTe  land,  there  was  evidence  that  there  had  been  a  highway  orer  a^Jclning 
land,  which  was  then,  together  with  the  loons  in  qno,  an  open  common.  Furthermore,  thera 
was  evidence  that  for  many  years  the  highway  was  obstmcted'by  an  enclosure  illegally  made 
on'enoh  oommon,  and  that  during  twenty  ^ears  of  ihat  period  the  public  hiid  deviated  neces* 
'sarily  from  the  old  line  df  way,  by  going  outside  the  said  eneloettre,  and  over  the  locus  lb 
quo.  The  track  thus  made  was  aAerwai^s  Stopped  up  by  the  occupier  of  the  land  building  % 
a  wall  across  it;  and  subsequently  the  old  road  was  reopened,  which  during  twenty -five 
years  had  never  been  uied : 

Held,  per  Erie,  C.  J.,  and  Byles,  J.  (dissentionte  Williams,  ^.),  that  there  was  no  evidence  of  W 
dedication  of  the  road  overthe  locus  in  quo  to  the  publie,'it  having  been  proved  that  tlie 
deviating  track  was  never  used  by  the  public,  ^etpt  when  they  were  shut  out  ttom  -the  tn|e 
ancient  highway. 

This  was  an  action  of  trespass  for  brealclng  and  entering  certain  land 
of  the  plaintiff,  situate  in  the  parish  of  White  Well,  in  the  Isle  of  Wight, 
and  near  to  a  certain  house,  land  and  premises  of  the  defendant,  called 
*'  The  Hermitage,"  und  for  gulling  down  and  destroying  &  waill  of  the 
plaintiff;  and  also  for  dutting  down,  damaging,  tfnd  destroying  the  trees 
of  the  plaintiff,  then  growing  and  being  in  Mi  upon  the  s^id  land. 

For  a  third  plea  the  defendant  pleaded  that  before  and  at  the  ti<ne 
when,  &c.,  there  Was  and  of  right  ought  to  have  'been  a  certain  common 
and  public  highway  into,  over,  aind  ietlong  the  said  land  of  the  plaintiff^ 
*in  which,  &c.,  for  all  the  liege  subjects  of  our  lady  the  Queen,  to  go, 
ireturn,  pass  and  repass  on  foot  and  with  horsed  and  other  cattle  ait  all 
times  of  the  day  at  their  free  wi^ll^nd  pleasure,  wherefore  the  defendant, 
'being  b  liege  subject  of  oar  lady  the  Queen,  and  having  occasion  tb  use 
the  said  way,  did,  at  l!he  said  time  wh^n^  &c^,  enter  into  kni  upon  tb^ 
*^aid  knd  oT  the  plaintiff  a'nd  along  Ihe  snid  highway,  thdn  using  the 
«ame  as  he  lawfully  might  for  the  caluse  aforesaid,  and  becnuse  the  said 
Wall  in  the  declaration  metttioned  hiid  been  wrongfhHy  erected,  and  Was 
then  standing  in  and  aotross  the  said'hrghway,  and  obstructing  the  same, 
and  because  the  said  trees  were  planted  in  and  upon,  and  were  then  anA 
lihere  preventing  the  convenienft  nse  of  the  sbid  fairway,  the  defendant, 
in  order  to  retnove  the  said  obstructions,  and  to  -be  enabled  to  pass  iind 
Repass  along  the  said  highways,  did  necessarily  pull  down  the  said  Wall^ 
and  also  remove  the  said  trees  from  the  said  ^bighwby,  d<Hng  no  unneces- 
sary damage,  &c.     Issue  thereon. 

At  the  trial  before  Martin,  B*,  ttt  W}n<5hetfter,  dt  the  laSt  spring 
tsstzes,  it  apipeared  that  there  had  always  l>een  from  the  time  of  legal 
imemory  a  highway  running  froili  the  ViHage  of  Whitewell  to  the  village 
of*  Ohale,  in  the  isle  of  Wight,  and  that  th^  tfighway  ^passed  ovefr  what 
Was  formerly  a  common  or  down  laind,  belonging  to  a  Sir  RicharA 
Woraley,  find  afterwards  to  the  Baroness  de  Villnrs.  Alout  1809  or 
1818  a  Mr.  Michael  Iloy,  who  was  the  owner  <of  adjoining  property, 
called  the  Hermitage,  enclosed  a  part  of  the  eomfmon,  including  a  p6r- 
(tion  of  -such  highway ;  and  afterwards  down  to  the  year  1882  the  publib 
)>assing  along  the  highway  deviated  in  consequence  of  such  enclosure 
to  the  south  side  of  it,  and  went  over  that  part  of  the  common  whidh 
subsequently  became  the  plaintiff's  garden,  and  for  the  alleged  trespass 
on  which  the  present  action  was  brought.    No  defection  appears  to  have 

(a)  4  L.  T.,  N.  8.  288. 
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been  ever  made  to  this  encroachment  by  Mr.  Michael  Hoy.  In  1832  the 
Hermitage  became  the  property  of  Mr.  Barlow  Hoy,  who  made  some 
plantations  to  the  east  of  Michael  Hoy's  enclosure,  which  still  further 
stopped  the  highway ;  and  he  formed  a  new  road  going  towards  the 
south-west,  and  away  from  any  part  of  the  land  which  was  the  subject 
of  this  action.  This  new  road  was  adopted  as  a  substitution  for  the  old 
road,  and  from  that  time,  viz.,  1832  to  1857,  the  old  road  was  altogether 
abandoned.  The  plaintiff  purchased  in  1844  from  the  Bareness  de 
Villars  the  land  on  which  he  erected  the  garden  wall  mentioned  in  the 
declaration,  and  which  land  had  been  the  downland  on  the  south  side  of 
and  adjoining  to  Michael  Hoy's  enclosure.  At  the  same  time  the  trus- 
tees of  Mr.  Barlow  Hoy  purchased  from  the  Baroness  de  Villars  the 
land  which  had  been  so  previously  enclosed  by  Mr.  Michael  Hoy.  In 
1857  the  defendant  bought  the  Hermitage  from  the  representative  of 
the  late  Mr.  Barlow  Hoy,  and  at  the  same  time  the  old  road  through 
this  property,  including  the  enclosure  made  by  Mr.  Michael  Hoy,  was 
opened  by  the  public,  and  the  defendant  received  an  allowance  out  of 
the  purchase-money  for  the  Hermitage,  as  a  compensation  in  respect  of 
such  right  of  way.  It  was  disputed,  however,  by  the  defendant,  at  the 
trial,  that  the  right  of  way  for  which  the  compensation  was  paid  him, 
was  the  one  which  went  through  such  enclosure,  and  it  was  also  con* 
tendofl  on  his  behalf  that,  whether  the  old  road  ever  existed  or  not  was 
immaterial,  as  the  public  had  used  the  way  over  the  plaintiff's  land  and 
across  that  part  where  the  garden  wall  in  question  had  been  built  for 
twenty  years,  so  that  even  if  the  old  road  had  existed,  the  public  had 
gained  a  new  road  across  this  place  of  the  plaintiff. 

The  learned  Judge  expressed  as  his  opinion  that  if  for  convenience 
1^  public  road  was  diverted  and  taken  a  little  to  the  side  of  the  old  road, 
the  public  would  have  a  right  to  use  the  new  substituted  road  so  long  ^ 
the  old  one  remained  closed  up,  but  that  if  the  public  insisted  on  the 
old  road  being  opened,  it  would  then  become  the  true  road,  and  the 
obligation  of  the  parish  to  repair  would  attach  to  the  old  road,  and  not 
to  the  new  one ;  and  his  Lordship  left  it  to  the  jury  to  say  whether 
they  believed  from  the  evidence  before  them  the  old  road  ran  through 
the  enclosure  and  plantation  made  by  the  Hoys,  telling  the  jury  that  if 
such  was  the  case,  the  consequence  would  be  that  there  was  no  road 
where  the  plaintiff's  garden  wall  had  been  built,  and  the  defendant 
would  be  guilty  of  a  trespass  in  pulling  it  down. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained,  calling  on  the  plaintiff  to  show  cause 
why  the  verdict  found  for  him  on  the  trial  of  the  cause  at  the  last  assiies 
hoiden  in  and  for  the  county  of  Hants,  should  not  be  set  aside,  and  a 
new  trial  be  had  between  the  said  parties  on  the  ground  that  the  Judge 
presiding  at  the  trial  misdirected  the  jury  in  telling  them  that  as  a  mat- 
ter of  law  two  parallel  public  roads  running  to  the  same  point  could  not 
exist  together,  as  a  parish  could  not  be  compelled  or  called  upon  to 
repair  both  such  roads ;  and  that  the  Judge  did  not  leave  the  facta 
proved  and  necessary  to  enable  the  jury,  as  a  matter  of  fact,  to  find 
whether  the  locus  in  quo  was  a  highway  or  not. 

M.  Smith  and  Karslake  showed  cause. 

F.  JEdwardiy  Carter^  and  Kingclon  supported  the  rule. 

Cur.  adv.  nUL 
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Erle,  G.  J.  (read  by  Byles,  J.) — On  thia  rule  the  question  was  who* 
ther  there  had  been  a  misdirection  at  the  trial.  The  issue  was,  whether 
a  highway  over  the  plaintiff 's  land  had  existed.  Some  highway  was 
admitted,  but  the  dispute  was  whether  the  liife  of  that  way  was  on  the  plain* 
tiff's  or  the  defendant's  side  of  the  roadway  separating  the  lands  of  these 
parties.  At  the  close  of  the  evidence  the  defendant's  counsel  contended 
that,  even  if  the  line  of  highway  was  found  to  be  on  the  plaintiff's  land» 
still  there  was  evidence  from  which  the  jury  might  find  that  there  was 
also  an  additional  parallel  pathway  running  on  the  defendant's  land. 
The  learned  Judge  in  substance  directed  the  jury  that  there  was  no  such 
evidence,  and  this  was  the  misdirection  complained  of.  The  question  is 
whether  there  was  any  such  evidence.  It  was  shown  that  a  highway  for 
horses  passed  over  land  which  was  the  property  of  Lady  Yillars,  and 
those  under  whom  she  claimed,  and  the  land  was  divided  into  two  par- 
cels, and  at  the  southern  part  of  the  property,  where  the  common  was 
open,  the  line  of  way  was  very  near  the  boundary  between  the  two  par* 
eels ;  and  it  was  found  by  the  jury  to  have  been  on  the  defendant's  side 
of  that  boundary  down  to  1809,  and  all  the  common  was  open,  and  the 
line  of  roadway  must  be  taken  to  have  been  as  found  by  the  jury.  There 
was  no  obstacle  to  prevent  persons  passing  in  any  way  they  pleased  over 
the  waste.  Between  1809  and  1813,  Mr.  Hoy,  without  excuse  as  against 
the  public,  and  without  lawful  right  as  against  the  owner  of  the  soil,  and 
without  notice,  as  appears  by  the  evidence  in  the  case,  enclosed  a  part 
of  the  common  with  a  ditch,  and  included  in  this  enclosure  the  line  of 
way  for  more  than  100  yards;  and  after  this  enclosure,  down  to  1832| 
persons  using  the  way,  on  arriving  at  the  enclosure,  deviated  and  were 
directed  by  a  line  of  way  a  few  yards  to  the  south,  and  so  passed  along 
the  southern  side  of  the  enclosure,  and  returned  by  a  line  of  way  run- 
ning a  few  yards  towards  the  north,  at  the  other  end,  so  that  the  devia^ 
tion  began  at  the  obstruction,  and  therefore  travellers  who  were  thus 
directed  passed  over  what  was  the  line  of  enclosure,  which  became  after- 
wards the  line  of  deviation  between  the  plaintiff's  and  defendant's  land, 
and  these  travellers  passed  on  the  plaintiff's  land.  There  was  evidence 
that  the  line  of  deviation  continued  only  till  1832,  when  the  open  com- 
mon was  planted,  and  a  way  laid  out  further  to  the  south,  and  altogether 
away  from  the  place  in  question.  In  1857  the  obstruction  was  removed, 
and  the  original  line  of  way  over  the  defendant's  land  was  re-opened ; 
and  it  remains  to  be  seen  whether,  under  these  circumstances,  there  is 
any  evidence  that  the  line  over  the  plaintiff's  land  had  also  become  a 
highway,  and  was  dedicated  by  the  owner  of  the  soil,  and  used  by  the 
public  for  a  highway.  Express  evidence  of  the  dedication  by  the  owner 
of  the  soil  there  was  none ;  and  there  seems  to  be  no  analogy  to  tho 
case  where  the  owner  of  the  soil  of  a  highway  shuts  it  up  and  puts 
down  a  substituted  highway  in  lieu  thereof,  which  may  be  express  evi- 
dence of  intention  to  give  the  public  some  right,  absolute  or  otherwise, 
over  the  substituted  way.  Then,  was  there  any  evidence  of  user  from 
which  the  jury  might  reasonably  infer  dedication  ?  The  parties  who 
passed  that  way  intended  to  use  the  original  highway,  and  probably 
deviated  without  knowing  it ;  if  they  so  deviated  by  reason  of  the  de- 
struction, and  the  user  of  the  lino  of  deviation  was  a  user  of  the  high- 
way, is  that  sufficient  to  make  the  user  of  the  highway,  as  of  right,  a 
user  of  the  deviation  on  the  adjoining  land  by  reason  of  the  highway 
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being  so  diyerted  ?  I  know  of  no  decision  and  no  principle  making  a 
distinction  between  land  impassable  by  nonfeasance  or  the  neglect  to 
repair,  and  land  impassable  .by  misfeasance  by  putting  an  obstrnction 
upon  it.  Bat  even  if  the  aeviation  be  a  trespass,  and  would  not  be 
iustifiable,  still,  in  either  case,  would  the  user  of  right  of  the  line  of 
aeviation  bo  evidence  of  the  exercise  of  a  user  of  the  line  df  highway? 
If  the  user  of  .the  line  of  deviation  is  not  a  user  of  the  highway,  then 
the  user  of  the  line  of  deviation  for  twenty  years  would  not  alter  the 
nature  of  the  act.  If  the  first  traveller  passing  did  not  use  the  high- 
way, neither  did  the  second.  According  to  this  view,  the  Judge  was 
right  in  directing  the  jury  that  there  was  no  reasonable  evidence  in  sup- 
port of  the  defendant's  contention,  and  I  have  taken  this  to  be  the  effect 
of  the  summing  up.  In  the  argument,  much  stress  was  laid  on  the  ob- 
servations made  by  the  learned  Judge  relating  to  the  right  of  the  public 
where  a  highway  had  been  stopped  up  by  the  owner  of  the  soil,  and  a 
new  way  in  substitution  set  out  by  him,  and  afterwards  the  original 
highway  reopened.  I  do  not  discuss  these  observations  nor  the  argu- 
ments relating  to  them,  for  I  consider  the  case  to  have  been  rightly 
disposed  of  by  telling  the  jury  that  there  was  no  reasonable  evidence 
before  them  on  these  facts  of  the  way  in  question. 

Williams,  J. — I  regret  that  I  cannot  quite  concur  with  my  Lord  in 
the  judgment  which  he  has  given  in  this  case.  I  think  there  was  some 
evidence  of  the  dedication  of  a  way  over  the  plaintiff's  land  used  by  the 
public  during  the  time  the  old  highway  was  obstructed.  That  user  lasted 
for  nearly  twenty  years,  at  least ;  and  some  of  the  witnesses  described 
the  deviation  as  having  been  for  that  line  of  road.  It  is  incontroverti- 
ble that,  if  this  uninterrupted  enjoyment  by  the  public  had  stood  alonCi 
it  would  have  afforded  some  evidence  from  which  the  jury  naight  hare 
inferred  an  intention,  on  the  part  of  the  owner  of  the  soil — whoever  be 
might  be— to  dedicate  the  way  to  the  public.  But  in  the  present  case, 
it  is  said  that  no  such  intention  can  be  inferred,  because  the  user  may 
be  accounted  for  by  the  circumstance  that  the  adjoining  way,  by  which 
the  public  had  a  right  to  travel,  had  been  wrongfully  enclosed  and  ob- 
structed, that  the  deviation  was  not  a  trespass,  but  bad  been  done  in  the 
exercise  of  a  public  right  of  going  on  the  adjacent  ground  when  the 
common  highway  has  become  impassable.  It  is  remarkable  that,  in  the 
text-books,  that  right  is  eonfined  to  cases  where  a  highway  is  foundrooi 
ftnd  out  of  repair :  2  Saund.  160  B.,  note  12,  and  Rex  v.  Stoughton, 
1  Russell  on  Grimes  34 ;  2  Smithes  L.  Gas.  119,  4th  edit.,  note  to  Do- 
Taston  V.  Payne;  and  on  principle  it  may  be  doubtful  whether  the 
burden  to  which  the  adjacent  soil  is  subjected  when  the  parish  has  been 
guilty  of  a  nonfeasance  in  respect  of  the  non-repair  of  a  highway  ought 
to  be  likewise  inflicted,  because  some  wrongdoer  has  put  an  obstruction 
on  the  highway,  which  may  be  abated  as  a  nuisance  by  any  one  who  has 
oocasion  to  use  the  road,  unless  the  obstruction  be  of  such  a  nature  that 
it  practically  cannot  be  abated,  and  so  the  road  is  in  effect  impassable. 
However,  in  the  case  of  Abaor  v.  French,  2  Show.  28,  it  seems  to  have 
been  held  a  good  plea  in  an  action  of  trespass  where  the  plaintiff  him- 
self stopped  a  highway,  so  as  that  the  defendant  could  not  pass,  that 
therefore  he  went  over  the  plaintiff's  dose,  doing  as  litde  damage  as  he 
ooald.  But  even  supposing  the  right  exists  of  only  going  on  the  adja- 
aent  soil  along  the  highway  obatm^ed,  still,  if  the  owner  of  the  soil  for 
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'%  gfeat  many  years  submitted  to  sudb  a  burden,  instead  oJT  caasrng  'tb^ 
obstruction  to  be  removed,  tbis  would  afford  some  evidence  of  intention 
•to  dedicate  tbe  substituted  road  to  the  public.  It  does  not  appear  to 
'have  been  distinctly  shown  who  was  the  owner  of  the  soil  during  the 
public  use  of  it,  whether  it  was  the  same  person  who  obstructed  the  old 
highway  or  somebody  adjacent.  Tbe  leiw  is  clear,  if  there  had  been  of 
light  such  a  public,  uninterrupted  user  of  the  road  for  such  a  length  of 
time  so  as  to  satisfy  the  jury  that  the  owner  of  the  soil,  whoever  he  might 
be,  intended  to  dedicate  it  to  the  public,  this  is  sufficient  to  show  the 
existence  of  the  highway,  though  it  cannot  be  asoertaiined  why,  during 
the  same  period,  it  has  been  so  used  by  the  public.  If  the  soil  over 
which  the  road  passed  in  the  present  case  had  been  made  a  road  open, 
4iBd  the  «ame  person  who  made  the  enclosure  had  obstructed  thereby 
the  old  highway,  I  think  it  plain  that  he  intended  dedication,  because 
I  apprehend  he  must  surely  be  deemed  to  have  been  aware  that  the 
enclosure  should  always  be  over  it,  that  the  public  should  be  deprived 
of  tbe  old  road,  and  in  lieu  thereof  have  the  substituted  one.  If  the 
soil  belonged  to  the  owner  of  the  land.  Lady  Villars,  her  acquiescence 
in  the  existence  of  the  enclosure  which  necessarily  stopped  the  old  high^ 
way,  coupled  with  the  uninterrupted  continuance  of  the  public  user  of 
the  substituted  road,  afforded  evidence  which  ought  to  have  been  laid 
•before  the  jury  of  an  intention  on  her  part  to  dedicate.  The  effect  of 
this  evidence  was  certainly  much  weakened  by  the  circumstance  that, 
after  the  substituted  road  bad  been  used  by  the  •public  for  nearly  twenty 
years  up  to  1832,  the  use  of  it  was  destroyed  by  reason  of  the  new  way 
having  been  laid  out  in  a  different  direction.  But  if,  having  regard  to 
all  the  circumstances  of  the  case,  tbe  jury  had  thought  fit  to  negative 
any  intention  to  dedicate,  I  should  have  approved  of  their  verdict ;  and 
though  I  do  not  at  all  regret  that  my  learned  brethren  atbould  have  come 
to  the  conctusion  that  there  ought  to  be  no  new  trial  in  this  case,  at  the 
same  time  I  think  it  is  of  such  importance  to  adhere  to  what  I  conceive 
to  be  the  law  as  to  the  evidence  of  dedication  of  a  highway,  that  I  think 
it  my  duty  to  express  my  opinion  for  the  reasons  above  stated,  thtft 
there  was  some  evidence  of  it  in  the  present  case.  As  it  appears  to  the 
majority  of  the  Court,  however,  that  the  effect  of  tbe  summing  up  was 
to  cUrect  the  jury  that  there  was  no  reasonable  evidence  of  that  given  art 
the  trial,  and  as  it  likewise  appears  to  them  that  this  direction  was  right, 
the  rule  must  be  discharged.  I  abstain,  as  my  Lord  has  done,  from 
expressing  any  opinion  on  the  other  points  raased  6n  the  rule. 

Byles,  J. — I  think  the  direction  of  the  learned  Judge  was  eubstan- 
tially  correct.  It  amounts  to  this :  that  at  the  time  in  question,  that  is 
to  say,  after  the  old  road  had  been  reopened,  the  alleged  new  road  did 
not  exist ;  indeed,  I  conceive  there  is  no  evidence  to  be  submitted  to 
the  jury  that  the  alleged  new  road  ever  had  existed.  It  is  clear  that 
there  can  be  no  dedication  of  a  way  to  the  public  for  a  limited  time, 
certain  or  uncertain ;  if  dedicated  at  all,  it  must  be  dedicated  in  per- 
petuity— and  it  is  also  an  established  maxim,  once  a  highway,  always  a 
highway  for  the  public.  Therefore,  unless  that  limits  it,  there  is  no 
distinct  presumption  of  prescription.  The  only  methods  of  legally  stop- 
ping a  highway  are  by  mandamus  or  ad  quod  damnum^  and  proceeding 
before  the  magistrates  under  the  statute.  The  true  question  therefore 
8eems  to  be  this.  Was  there  any  evidence  of  tho  alleged  dedication  of 
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the  way  to  the  public  by  the  owner  of  the  soil  ?  I  collect  from  the 
eyidence  that  the  material  facts  were  these : — The  road  was  an  ancient 
and  undoubted  highway,  and  was  illegally  stopped  about  the  year  1813. 
The  old  road  being  stopped,  the  public  in  consequence  deviated  on  the 
adjoining  land,  which  was  open  down,  traversing  over  various  parts  of 
the  down,  but  the  principal  tracks  were  nearly  psraltel  with  the  old 
road ;  the  ownership  of  the  soil  of  the  old  and  the  new  road  was  in  the 
same  person.  About  1882  the  principal  track,  called  at  the  trial  the 
^'  new  road,"  was  stopped  up  by  the  occupier  of  the  land  building  a  wall 
across  the  track;  but  in  the  year  1857  the  old  road  was  renpenetl,  which 
for  those  twenty-five  years  had  never  been  used.  The  contention  of  tho 
defendant  at  the  trial  and  since  was,  that  the  principal  track  of  devia- 
tion was  no  deviation  at  all,  but  was  the  true  ancient  road.  Upon  that 
contention  the  jury  decided  against  him ;  but  the  learned  counsel  for 
the  defendant,  in  bis  summing  up  to  the  jury,  for  the  first  time  raised 
the  point  that  the  deviated  road,  even  if  not  the  ancient  road,  had  been 
dedicated  to  the  public,  and  had  been  a  public  highway,  even  as  the  old 
one.  The  facts,  as  above  stated,  do  not  appear  to  me  to  amount  to  any 
reasonable  evidence  of  a  dedication  to  the  public.  It  was  proved  that 
the  public  had  never  used  the  deviating  track  except  when  they  were 
shut  out  from  the  true  ancient  highway  ;  the  public  user  was  therefore 
lawful,  and  of  right,  when  the  public  so  deviated  on  the  adjoining  land: 
see  Absor  v,  French,  2  Shower.  And  it  further  appears  that  the  devia- 
tion was  not  confined  to  a  single  defined  track,  but  the  right  was  occa- 
sionally exercised  all  over  the  down.  It  is  difficult  to  suppose  that  the 
owner  of  the  soil  could  have  assented  to  such  a  dedication.  Lastly,  tho 
deviating  track  has  been  shut  up  and  disused  for  twenty  years.  These 
facts  seem  to  me  very  consistent  with  the  public  right  of  user  of  the 
deviation  during  the  temporary  obstruction  of  the  old  road,  and  incon- 
sistent with  a  dedication  to  the  public  of  the  new  way.  The  new  road 
and  the  old  road  were  parallel,  the  old  road  still  continuing  to  exist  in 
point  of  law.  But  assuming  the  facts  to  be  as  consistent  with  the 
defendant's  hypothesis  as  with  the  plaintiflTs  hypothesis,  there  is  still  no 
balance  of  probability  in  favour  of  the  defendant's  hypothesis ;  and,  if 
that  be  so,  the  burden  of  proof  lying  on  the  defendant,  there  is  no 
evidence  to  be  left  to  the  jury.  Lastly,  assuming  some  evidence  of  the 
new  road  to  exist,  it  is  at  most  such  a  scintilla  of  evidence  that  if  the 
jury  had  found  a  verdict  for  the  defendant  upon  it,  that  verdict  would 
have  been  set  aside :  see  the  observations  of  the  Exchequer  Chamber  in 
Avery  v.  Bowden,  6  E.  &  B.  972  (E.  C.  L.  R.  vol.  88).  For  these 
reasons  I  am  of  opinion  that  the  rule  for  a  new  trial  should  be  discharged* 
The  rule  in  this  case  will  be  discharged.  Bule  discharged. 

Attorneys  for  plaintiff,  Harrison  and  Lewi$. 

Attorney  for  defendant,  Burn. 
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Ex  parte  LLYNFI  VALLEY  RAILWAY  COMPANY  v.  BROG- 

DEN.     June  11  and  12  and  Nov.  5.(a) 

Wbere  tbe  qneation  raised  by  the  nile  is  whether  an  arbitrator  has  exceeded  his  anthorifcy  hj 
awarding  compensation  in  respect  of  a  claim  for  damage  not  within  the  submission  to  refer* 
ence,  the  Court  will  look  to  the  facts,  and  where  no  excess  of  anthoritj  is  proved  will  dis- 
cbarge tbe  mie. 

Snthftf  the  award  fs  not  necessarily  bad  beoanse  the  arbitrator  has  given  compensation  for  con- 
tingent damages. 

This  was  a  rule  calling  upon  J.  Brogden  and  others  to  show  cause 
irhj  an  award  should  not  be  set  aside  on  the  grounds  that  the  umpire 
included  compensation  for  the  power  to  abandon  and  possible  future 
abancionmcnt  of  a  tramway,  and  that  that  appeared  on  the  face  of  the 
said  award,  or  ought  to  have  been  so  stated  by  the  said  umpire ;  that 
the  power  to  abandon  the  tramway  was  not  the  subject  of  compensation 
at  the  time  of  the  submission,  and  the  said  umpire  had  exceeded  his  powers 
with  respect  to  compensation  for  the  power  to  abandon  the  tnimway ; 
that  the  abandonment  of  the  tramway  would  not  give  Messrs.  Brogden 
&  Co.  a  right  to  claim,  or  the  umpire  to  award  compensation ;  that  at  all 
events  compensation  could  not  be  awarded  until  the  tramway  was  aban- 
doned and  injury  sustained  thereby. 

The  award  and  the  fact3  appearing  upon  the  affidavits  are  sufficiently 
stated  in  the  judgment  of  the  Court 

Lush,  Q.  C,  and  Kemplay  showed  cause. — You  are  bound  at  once 
to  ask  and  receive  all  the  compensation  you  are  entitled  to  under  the 
Lands  Clauses  Consolidation  Act,  and  the  arbitrator  must  take  into 
consideration  future  damage  which  may  be  foreseen.  But  it  was  not 
optional  with  the  Company  to  abandon  the  line  of  the  tramway ;  it  was 
part  of  the  scheme  that  a  portion  of  it  should  be  abandoned,  and  the 
damage  caused  by  such  abandonment  was  rightly  taken  into  account  by 
the  arbitrator :  Russell  on  Arbitrations,  2d  edit.  802 ;  Fuller  v.  Fen- 
wick,  8  C.  B.  705  (E.  C.  L.  R.  vol  54);  Hodgkinson  v.  Fernie,  4  C.  B. 
66  (E.  C.  L.  R.  vol.  56). 

Bovill,  Q.  C,  and  JCarslake^  in  support  of  the  rule. — It  must  bo 
assumed  that  there  is  no  compulsion,  though  there  is  a  power  to  abandon 
the  line  of  railway.  Secondly,  that  there  is  no  power  given  to  the 
arbitrator  to  assess  damages  as  to  the  other  line  or  railway  as  he  has 
done.  The  question  as  to  the  tramway  is  distinct  from  that  of  the  rail- 
way. The  question  there  is,  can  the  arbitrator  give  himself  jurisdiction 
to  do  what  he  has  here  done  7  He  has  taken  into  consideration  that 
which  he  ought  not  to  have  taken.  Counsel  for  the  Company  protested 
Against  the  jurisdiction  of  the  arbitrator,  but  he  determined  to  receive 
'  evidence  of  abandonment  of  the  old  line  of  railway,  and  he  awarded 
compensation  on  the  assumption  that  the  line  was  to  be  abandoned. 
[Erle,  C.  J. — When  an  arbitrator  has  made  his  award,  it  is,  in  my 
opinion,  a  breach  of  duty  in  him  to  say  any  more.  I  have  known  many 
awards  unsatisfactorily  set  aside  because  the  arbitrator  had  chosen  to 
8ay  something  more  than  he  need  say.]  As  a  matter  of  fact,  it  cannot 
be  doubted  that  the  arbitrator  has  taken  into  consideration  this  claim ; 


how  then  can  the  Court,  sitting  as  a  jury,  say  it  is  not  so?     The  New 
Biver  Company  v.  Johnson,  29  L.  J.  93,  Mag.  Cas. ;  Penny  r.  The 


(a)  4  L.  T.,  K.  S.  36. 
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South  Eastern  Railway,  7  E.  k  B.  660  (E.  C.  L.  R.  toL  90).  Is  this 
award  good  on  the  face  of  it  ?  It  is  not ;  giving,  as  it  does,  compensa- 
tion *'  for  dama£;e  sustained  and  which  may  be  sustained*'  by  reason  of 
the  works."  The  damages  to  be  considered  by  the  arbitrator  are  snch 
as  are  capable  of  being  estimated  at  the  time  of  the  arbitration,  not  snch 
as  may  thereafter  be  sustained,  for  such  must  be  speculative  damages. 
They  cited  Jubb  v.  The  Hull  Dock  Company,  9  Q.  B,  443  (E.  C.  L  R. 
vol.  58) ;  Regina  t;.  The  South  Wales  Railway  Company,  18  Q.  B.  988 
(E.  C.  L.  R.  vol.  66);  Re  Chabot,  15  Q.  B.  446  (E.  C.  L.  R.  vol.  69); 
Regina  v.  The  London  and  North  Western  Railway  Company,  3  E.  i 
B.  443  (E.  C.  L.  R.  vol.  77).  The  Court,  under  the  37th  section  of  the 
Lands  Clauses  Consolidation  Act,  the  effect  of  which  is  the  same  as  the 
145th  section,  clearly  have  Jurisdiction  over  this  case. 

Chir.  adv.  vuU, 
Erlb,  C.  J.,  now  delivered  judgment. — On  this  rule  the  question  ia, 
whether  the  arbitrator  has  exceeded  his  jurisdiction  by  awarding  com- 
pensation in  respect  of  a  claim  for  damage  not  within  the  reference. 
From  the  affidavits  in  support  of  the  application,  it  appeared  that  before 
and  in  1855  the  claimants  for  compensation,  as  occupiers  of  the  Ton-ddi 
works,  had  the  use  of  two  public  tramways  for  horse-power,  with  a 
narrow  gauge,  one  from  Forth  Cawl,  and  the  other  from  Bridgend  to 
Perth  Cawl.     That  in  1855  an  Act  passed  empowering  a  new  Company 
to  construct  a  railway  for  steam-power  with  broad  gauge,  nearly  in  the 
course  of  the  two  tramways  of  the  railway  above  mentioned,  granting 
the  option  of  abandoning  those  tramways,  subject  to  an  exceptioa  to 
part  with  one  of  them  in  favour  of  the  claimants.     Under  this  Act  the 
Company  gave  the  proper  notices  for  taking  parcels  of  land  belonging 
to  the  claimants,  and,  as  the  parties  did  not  agree,  an  umpire  was  ap- 
pointed, according  to  the  provisions  of  the  Lands  Glannses  Act,  who 
awarded  that  the  Company  should  .pay  to  the  claimants  7300(.  as  and 
for  the  purchase-moneiy,  and  compensation  fdr  and  in  respect  of  their 
interest  in  the  said  lands,  and  for  the  damage  sostained  axid  which  maj 
he  sustained  by  them  by  reason  of  the  execution  of  the  works  of  the 
Baid  railway,  or  the  exercise  by  the  said  Company  of  t^a  powers  of  the 
aaid  Acts,  and  he  declared  that  he  igave  150^.  for  the  purchase  of  one 
j)art  of  the  land,  and  200/.  for  the  purchase  of  the  other  :part    The 
reference  was  in  the  usual  form  to  ascertain  the  amount  of  the  compen- 
aation  to  be  paid  for  the  interest  in  the  lands,  and  for  any  damage  ihat 
may  be  sustained  by  reason  of  the  execution  of  the  works.     The  a§* 
da^vits  show  that  the  clarmants  by  their  counsel  and  witnesses  claim  to 
\>e  compensated  for  a  supposed  loss  which  woald  be  sostained  if  each  of 
the  two  tramways  above  mentioned  were  abandoned  aocording  to  the 
option  given  by  the  Act,  and  the  award  indicated  the  same  result  as  if 
it  gave  compensation  for  the  land,  and  for  damage  from  the  coay)letioD 
of  the  works,  or  exercise  of  the  powers  of  the  Act.     On  these  groaads 
fhe  Com.pany  contended  that  the  umpire  had  exceeded  the  authoritj 
given  to  him  by  the  reference,  by  giving  eotnpensation  tw  a  damage 
wrhich  was  contingent  and  might  never  arise,  «nd  wkroh  was  not  so  eon* 
aieoted  with  the  land  to  be  taken  and  the  works  to  be  exeented  tbereoa 
as  to  be  within  the  reference.     In  answer  to  this^  the  claimants  denied 
that  any  excess  of  authority  appeared.     They  showed,  by  referring  to 
the  plans  on  which  the  umpire  was  to  act,  that  in  the  execution  of  the 
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proposed' works  a  considerable  part  of  the  old  tramway,  from  Bridgend^ 
to  Forth  Cawl,  woqld  in  &ot  be  absorbed,  into  the  new  railway;  that 
this  would  be  the  case  on  the  part  of  the  lands  of  the  claimants  to  be 
taken  by  the- Company,  apd.that  the  change  of  leviel,  and  of  the  gauge,, 
and  of  traction  from  horse  to  steam,  would  prevent  the  claimants  from: 
being  able  to  use  the  railway  as  they  had  used  the  tramway,  without 
great  expense,  and  it  would- make  this  private  tramway,  forming  a  pub- 
lic janotion,  useless.  The  affidavits  also  show  that  the  damage  by' 
severance  would  be  considerable,  as  the  furnaces  would  be  severed  in- 
part  from  the  cinder  heaps,  and  in  part  from  the  coal-mines  on  the 
works.  Upon  these  facta  we  have  come  to  the  conclusion  that  no  excess 
of  authority  ia  proved,  and  therefore  the  objection  to  the  award  is  not 
supported.  The  affidavits  show  that  the  umpire  had  a  right  to  infer  that 
the  execution  of  the  proposed  works  on  the. lands  of  the  claimants  would 
render  the  use  of  one  of  the  tramways  impracticable,  if  not  impossible. 
If  be  did  so  infer,  it  was  his  duty  to  give  compensation  in  respect  of  the 
loss  of  this  part  of  the  tramway,  and  if  any  other  part  of  the  tramway< 
should  be  continued  by  the  Company,  still  there  was  ground  to  infer  that; 
the  value  of  it  to  the  claimants  would  have  been. so  depreciated  by  the 
vorks  as  to  entitle  him  to  substantial  compensation  in  respect  of  that, 
part  also.  Our  judgment  proceeds  on  this  view  of  the  effect  of  the  affi- 
davits; but  we  ought  to  add  that,,  in  so  limiting  it,  we  do  not  intend  to 
sanction  the  argument  that,  the  award  would  have  been  bad  if  the  umpire, 
had  given  the  compensation  for  contingent  damages  which  the  Company 
<iUeged«  Rule  discharged  with  costs. 


IN  THE  EXCHEQUER  CHAMBER. 

TRINITY  VACATION.(fl) 

DENDT  V.  SIMPSON.    June  15.(6) 

Tbe  ordinary  presumption  is,  that  strips  of  land  ly^ng  along  a  highway,  even  thongh  indirectly 
connocted  with  parts  of  the  waste,  belong  to  the  owner  of  the  adjacent  enclosed  land  between 
which  and  the  actual  beaten  road  they  lie,  and  not  to  the  lord  of  the  manor,  especially  if  the 
adjacent  own«r  has  done  acts  of  ownership  without  intermption  upon  tbe  land. 

Saeh  strips  of  land  might  well  pass  under  a  con?eyan£o  of  the  adjacent  enclosure,  though  th«, 
deed  purported  to  state  the  quantity  of  acres,  within  the  fences,  thatj  were  therein  passed,  if 
it  had  the  words  "  more  or  less"  added. 

This  was  a  proceeding  in  error  on  a  decision  of  the  Conrt  of  Common 
Pleas  in.Baster  Term,  1860,  in  favour  of  the  plaintiff  below,  Simpson. 
(See  6  Jur.  N.  S.  1197,  8  C.  B.  N.  S.  438,  where  the  facts,  documents, 
&c.,  are  fully  stated  and  set  out.) 

ManUtf/y  Q.  C.  (with  him  T,  Jones  and  Torie),  for  Dendy,  the 
plaintiff  in  error, — The  question,  whether  the  lord  of  this  manor  of 
Hendon  is  entitled  to  the  ownership  of  certain  strips  of  land  near  Hall 
lane,  lying  between  the  two  fields  which  are  designated  in  the  map — all 

(a)  Before  Pollock,  C.  B.,  Wightman,  Crompton,  and  Blackburn,  Js.,  and  Bramwell  aid 
Wilde,  Bs. 
k^)  7  Jur.  N.  S.  1058. 
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this  land  having  been,  in  the  year  1754,  in  the  hands  of  one  person. 
There  was  some  evidence  of  enjoyment,  bat  of  an  extremely  vague 
character.  A  tenant  of  Chamberlain's  field,  it  was  shown,  had  used 
this  piece  of  land  by  laying  manare  on  it,  and  keeping  the  manure  there 
for  two  years  together ;  and  there  was  also  evidence  that  some  gipsies 
had  encamped  there ;  bat  it  was  open,  like  the  rest  of  the  waste ;  and 
there  was  evidence  of  a  eastern  in  the  manor  for  the  lord  to  grant  copy- 
holds out  of  this  piece  of  waste.  As  to  catting  down  the  oak  tree,  which 
in  the  judgment  of  the  Court  below  is  made  use  of,  it  is  nothing  to  the, 
purpose,  because  it  was  cut  down  by  the  owner  of  the  adjacent  field. 
That,  therefore,  is  no  evidence  at  all  for  this  purpose.    [Crompton,  J.— 

I  do  not  think  that  a  strong  part  of  the  case  at  all.]  It  is  submitted 
that  the  usual  presumption  respecting  the  ownership  of  the  adjoiniDg 
landowners  does  not  arise  in  this  case :  for  what  is  the  foundation  of 
that  presumption  ?  The  answer  is,  that  it  is  conceived  that  the  owners 
in  former  times  may  each  have  given  up  a  portion  of  land  for  the  forma- 
tion of  the  road.  That  is  the  basis  of  the  presumption.  But  if  yon 
can  lay  your  finger  on  a  time  within  living^nemory  at  which  the  lands 
on  both  sides,  and  the  lane  also,  wer^n,  Ui^ume  bands,  and  if,  upon 
a  sale  of  the  proporty^i^^^eld^  (^n^e^ide'^j^uto  A.,  and  the  field  on 
the  other  side  fell  to  H.,  then  the  lane,  and  the  strips  of  land  contigu- 
ous to  it,  would  remain  in  the  vendor :  White  v.  Hill,  9  Jar.  129 ;  Doe 
d.  Pring  v.  Pearsey,  7  B.  &  C.  804  (E.  C.  L.  R.  vol.  14).  At  least,  the 
vendor  would  retain  the  soil  of  the  road,  if  there  was  no  plan  to  show 
the  contrary.  The  evidence  of  the  custom  for  the  lord  of  the  manor, 
with  consent  of  the  homage,  to  grant  copyholds  out  of  these  strips  of 
land,  was  strong  to  show  that  he  never  meant  to  pass  away  the  property 
in  the  soil  of  them  when  he  conveyed  these  fields.  [Blaokburk,  J.— 
Is  not  the  effect  of  the  words  "  abutting  on  the  road,"  which  are  used 
in  the  description  of  the  parcels,  primft  facie  to  convey  the  land  ad 
medium  filum  vise  ?]  That  might  possibly  be  so  if  the  words  stood  alone; 
but  here  is  a  plan ;  and  according  to  Llewellyn  v.  The  Earl  of  Jersey, 

II  M.  &  W.  183,t  the  law  is,  in  such  case,  that  the  plan  governs  the 
deed;  and  the  plan  here  shows  that  it  was  not  meant  to  pass  the 
property  in  these  strips. 

Huddlestony  Q.  C.  {MUlar  with  him),  who  appeared  for  Mrs.  Simpson, 
were  not  called  upon. 

Pollock,  C.  B. — This  is  much  more  a  matter  of  fact  than  of  law.  I 
doubt  very  much  whether  there  can  be  an  appeal  on  a  matter  of  fact; 
and,  at  any  rate,  unless  there  is  something  very  strong  to  the  contrary, 
we  ought  to  affirm  the  verdict  for  Simpson.  We  are,  therefore,  all  of 
opinion  that  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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THE  PRINCIPAL  MATTERS. 

(The  addition^^Safles  in  this  Yolame  are  indexed  in  [  ].) 


ABBET  LANDS  ACT. 
CoH9truction  of, 

1.  By  a  lof^al  Act  (7  ft  8  G.  4,  e.  criiL),  called 
The  Abbey  Lands  Act,  tbe  owDers  and  ooeu- 
pien  of  lands  in  the  district  are  empowered 
(by  s.  13)  to  rate  the  owners  and  occupiers  of 
abb^  lands,  for  the  purpose  of  raising  funds 
for  the  repair  of  certain  bridges.  By  s.  15, 
it  is  enacted,  that,  if  any  owner  or  occupier 
of  any  land  in  respect  of  which  a  rate  has 
bean  Imposed  by  rirtne  of  the  Act,  shall  re- 
fnae  to  pay  the  same,  a  Justice,  on  proof  of 
demand,  may  summon,  and  on  dne  proof 
israe  a  distress- warrant.  By  subsequent  sec- 
tions, an  appeal  is  given  to  any  person  claim- 
ing exemption,  on  the  ground  Uiat  the  lands 
rated  are  not  abbey  lands ;  and  the  decision 
of  the  quarter  sessions  on  such  appeal  is 
llnaL 

The  plaintiff  having  been  rated  in  respect 
of  lands  which  the  Jury  found  not  to  be 
ftbbey  lands,  and  having  refused  to  pay  upon 
summons,  D.  a  magistrate  issued  a  distress- 
warrant,  under  which  his  goods  were  seiiod: 
*— Held,  that  D.  was  not  protected  by  Jerris's 
Act,  11  ft  12  Vict.  c.  44,  s.  1,  or  by  a  similar 
clause  in  the  local  Act  PedUy  t.  Davit,  402 

X  But,  held,  that  the  "collector  o.'  the  abbey 
lands  rate,"  to  whom  the  distress-warrant 
was  directed,  was  an  "oi&cer"  within  the 
meaning  of  the  24  0.  2,  e.  44,  s.  0.  Id, 

ACKKOWLEDGMENT. 

i(f  D—i  Ijf  Married  Womany^S€€  Hvsbaud 
AJTD  Win,  1—3. 


ACQUIESCENCE. 
Set  Plkadiitg,  2. 

ADMITTANCE. 
Fine  on, — See  Copthold. 

ADULTERY. 
See  DowsB. 

• 

AFFIDAVIT. 

0/  Due  Taking  an  Aeknowledgmeni  abroad^"* 
See  HusBAHD  ahd  Wifs,  8. 

AGENT. 

Oeevpation  of  Premieee  at, — See  Lakblorb 
AHD  TavART,  1. 

AGREEMENT. 

Suffleieney  of  Conmderation, 

The  second  count  of  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff  then 
agreed  with  the  defendant  to  sell  and  trans- 
fer to  him  by  the  22d  of  January  then  next 
the  lease  of  a  farm  for  600^,  and  the  im- 
plements, stock,  ftc,  at  a  valuation  to  be 
thereafter  made,  the  defendant  agreed  to 
purchase  the  same  upon  the  terms  aforesaid, 
euhfeet  to  hie  being  approved  of  ae  a  fcnonl 
6y  Lord  S,,  and  also,  among  other  things, 
then  at  and  upon  the  making  of  the  agree- 
ment to  pay  down  to  the  plaintiff  600^  as  a 
deposit,  and  to  complete  the  purchase  and 
pay  the  amount  of  the  valuation  by  the  said 
22d  of  January;  that,  the  defendant  beisf 
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AGREEJIENT. 


ARBITRAMENT 


unable  to  pay  the  500^  at  and  upon  the 
making  of  the  said  agreement,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the 
defendant,  dispensed  with  the  said  payment 
down  of  the  500^  and  would  take  the  defend* 
ant's  I.  0.  U.  for  the  same,  the  defendant 
promised  the  plaintiff  that  he  would  pay  him 
the  600^  as  soon  as  he  could  write  to  his 
banker  at  Berwick  and  procure  his  said 
banker  to  remit  the  same:  General  arer- 
ment,  and  breach  that  the  600/.  was  not 
paid  : — Held,  that  the  count  disclosed  a  suf- 
ficient consideration  for  the  defendant's  pro- 
mise.   Davit  y.  NUhett,  752 

[Performance  prevented  by  Act  of  other  Party, 
See  Bailvevt.] 

AIR. 
See  Eabemerv. 

ALEHOUSE. 
See  Licensed  Victvalleil 

APPEAL. 

From  Decieione  of  Juetieee, 

A  refusal  by  justices  to  make  an  order  for  the 
disallowanco  of  a  particular  item  in  the  ac- 
oounts  of  a  surveyor  of  highways,  is  ground 
for  an  appeal  under  the  20  Jk  21  Vict.  o.  43. 
^oicii«en(/,  app.|  lieadf  resp.,  308 

ARBITRAMENT. 

Authority  and  Juriiidiction  of  Arbitrator, 

The  plaintiff  had  effected  three  policies  on 
goods,— one  for  OOOOf.  with  the  A.  Company, 
another  for  2500/.  with  the  B.  Company,  and 
a  third  for  2500<.  with  the  C.  Company.  A 
fire  having  happened,  the  plaintiflT's  claims 
against  these  three  Companies  were  referred 
to  arbitration.  The  agreement  of  reference 
recited  that  the  plaintiff  had  claimed  to  have 
made  good  by  the  several  Companies  parties 
thereto  or  some  of  them  the  loss  thereby  sus- 
tained to  the  chattels  and  things  insured,  so 
far  as  the  said  losa  was  covered  by  the  poli- 
cies or  any  of  them,  and  that  four  schedules, 
severally  marked  A,  B,  C,  and  C  a,  contained 
the  particulars  of  all  the  chattels  and  things 
alleged  by  the  plaintiff  to  have  been  covered 
by  the  said  policies  or  some  or  one  of  them, 
and  to  have  been  destroyed  or  iignred  by 
the  fire.  It  further  recited  that  "it  had 
been  agreed  between  the  said  parties  thereto 
that  the  claim  of  the  plaintiff  so  far  as  re- 
spected the  chattels  and  things  particular- 
ised in  Schedule  A,  should  be  eaHe/ed  by 
means  of  the  ps^ment  to  him  of  a  sum  of 
377  U.  19«.  5(/.,  ench  enm  beiny  the  ay  reed 
9tUue  at  the  time  of  the  oeemrrence  of  the  fire 
of  the  la^t-meHtioned  chattele  and  thiiiye,  ae 
the  piaiitlff  did  thereby  admit.**  It  further 
reeited  that  diificaltica  had  arisen  reepocting 


the  settlement  of  the  taid  claim  of  the  plain- 
tiff eofarae  the  eame  had  not  been  agreed  to 
he  eatiefied  ae  aforeeaidy  and  respecting  tba 
adjustment  of  the  respective  liabilities  of  tb* 
said  Companies  as  between  or  among  thens- 
selves  to  the  total  loss  covered  by  the  said 
policies.  It  then  proceeded  to  r«fer  it  to  tbe 
arbitrators  *'  to  award  and  determine  what 
was  the  total  sum  of  money  which  ought  to 
be  paid  to  the  plaintiff  under  or  by  rirtne  of 
the  said  policies,  or  any  of  them,  t«  reepedt 
of  loee  or  damage  oceaeioned  by  the  eaid  fire 
to  or  in  the  eaid  chattele  or  (hinge  partieu- 
larined  ae  afor^eaid  in  echeduiee  B,  C,  mnd 
0  a,  and  what  wore  the  several  proportwna 
in  which  such  total  sum,  and  also  the  said 
sum  of  277 If.  I9«.  bd.  agreed  to  be  paid  as 
aforesaid,  ought  to  be  borne  and  paid  among 
or  between  the  several  companies." 

The  arbitrators  by  their  award  found  that 
8286^  0«.  7d,  was  the  total  snm  of  taomej 
which  ought  to  be  paid  to  the  plaintiff  under  or 
by  virtue  of  the  said  three  policies,  in  respcel 
of  loss  or  damage  occasioned  by  the  fire  to 
the  chattels  and  things  particularized  ia 
schedules  B,  C«  and  C  a ;  and  they  directed 
that  this  sum  of  8288t  0«.  7d.  and  the  2771  f. 
19«.  bd.  so  agreed  to  be  paid  to  the  plaintiff 
in  satisfaction,  of  his  claim  in  respect  of  th« 
loss  or  damage  occasioned  by  the  fire  to  th« 
chattels  and  things  particularised  in  sche- 
dule A, — ^majtiag  together  11,000/.,  ahoald 
be  borne  and  paid  by  the  three  Companlet 
in  certain  proportions.  They  then  found  that 
the  loss  or  damage  sustained  exceeded  the 
sums  insured,  and  that  the  tckole  enireiye  and 
proceed e  of  the  ealtage  of  and  from  the  eaid 
fire  belonged  aheolntely  to  the  plaintij^:-^ 

Held,  that,  in  awarding  that  the  plaintiff 
was  entitled  to  the  salvage^ — which  It  ap- 
peared from  the  record  arose  solely  from  tba 
goods  particularized  in  schedole  A, — the  ar- 
bitrators had  exceeded  their  jarisdietioB. 
Skipper  v.  Grant, 


[Rvle  to  eet  aeide  Atrard, 

2.  Where  the  question  raised  by  the  rule  is 
whether  an  arbitrator  has  exceeded  his  an- 
thority  by  awarding  compensation  in  respect 
of  a  claim  for  damage  not  wjthin  tha  sab- 
mission  to  reference,  the  Court  will  look  to 
the  facts,  and  where  no  excess  of  aathori^ 
is  proved  will  discharge  the  rule. 

Semble,  the  award  is  not  neeeesarOy  bad  be- 
cause the  arbitrator  has  given  compeasatioc 
for  contingent  damages.  Ex  parte  Llyvfi 
Valley  Railway  Company  v.  Brogden,     8^1} 


Compuleory  Reference,  under  the  C^auaoa  Lam 
Procedure  Act,  ISM. 

3.  Authority  ofmaeterj] — A  reference  under  tha 
Common  Law  Procedure  Act,  1864,  confers 
upon  the  master  the  same  powers  and  im- 
poses upon  the  parties  the  same  liaKlitiea 
as  in  the  case  of  a  rtfereaoe  under  an  oidi- 


ARBITRAMENT. 


BILL  OF  LADING.       887 


Buy  submission  or  rale  or  order.  Baggalajf 
T.  Bortkwiekf  61 

4.  Remitting  for  neontideration.l — Therefore 
the  Coart  will  not  remit  the  matter  to  the 
muter  for  reconsideration,  except  where 
there  is  ground  for  setting  aside  his  certlA- 
cate.  Id. 

5.  Slating  eoMe/or  the  Court.'\ — Nor  will  they, 
where  the  master  has  declined  to  state  a  case 
for  the  opinion  of  the  Court  under  s.  5,  remit 
the  matter  to  him,  in  order  to  give  one  of  the 
parties  an  opportunity  of  applying  to  the 
Court  to  direct  a  case  to  be  stated  under 
8.4.  Id, 

[ASSUMPSIT. 

For  Work  and  Labour, 

The  defendant  employed  the  plaintiffs  to  find  a 
purchaser  or  mortgagee  of  an  estate.  There- 
upon the  plaintiffs  went  down  to  the  estate, 
Talucd  it,  put  it  in  their  books,  advertised  it 
in  their  circulars  and  in  newspapers,  and 
took  some  journeys  and  had  communications 
about  it,  and  ultimately,  while  negotiating 
with  one  N.  upon  the  matter,  the  plaintiffs 
and  the  defendant  agreed  that  a  letter  should 
be  written  by  the  plaintiffs  to  N.  and  that  if 
such  letter  induced  N.  to  become  purchaser 
or  mortgagee  the  plaintiffs  should  be  paid 
100/.  N.  ultimately  became  mortgagee,  but 
denied  that  he  was  influenced  in  any  way  by 
the  letter: — Held,  that  the  plaintiffs  could 
not  recover  on  a  quantum  meruit  on  the  com- 
mon counts  for  work  and  labour,  Ac,  with 
particulars  claiming  commission  as  agreed. 

SembU — That  they  could  not  recover  at 
all     Orten  v.  Mute;  868] 

BAIL  IN  ERROR. 
St€  Brbob. 

[BAILMENT. 

Effect  of  Mortgage  by  Bailor  on  the  Contract, 

Where  one  of  two  contracting  parties  so  eon- 
ducts  himself  as  to  hinder  the  performance 
of  the  contract  by  the  other,  or  to  subject 
the  latter  to  an  action  at  the  suit  of  some 
third  person  if  he  duly  perform  the  contract, 
no  action  will  lie  for  the  n on -performance. 

When  a  bailor  mortgages  the  chattel  bailed, 
and  the  mortgagee  has  a  right  to  demand 
possession  from  the  bailee  and  does  demand 
it,  the  bailee  may  refuse  to  give  the  chattel 
up  to  the  bailor. 

The  plaintiffs  delivered  a  ship  to  the  defend- 
ants under  a  contract,  which  provided, 
among  other  things,  that  the  defendants 
should  during  the  continuance  of  the  con- 
tract and  while  the  ship  remained  in  tha 
possession  and  use  of  the  defendants,  pay 
and  discharge  certain  claims  which  would 
arise  against  the  owners  of  the  ship  for  its 
expenses,  and  upon  the  determination  thereof 
redeliver  the  ship  to  the  plaintiffs.     The 
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plaintiffs  afterwards  mortgaged  the  ship, 
and  certain  expenses  were  incurred  with  is 
the  above  provision,  and  after  that  the  mort- 
gagees demanded  possession  under  theiz 
mortgage : — Held,  first,  that  such  mortgage 
and  demand  were  an  answer  to  the  claim 
of  the  plaintiffs  to  have  the  ship  redelivered 
to  them ;  but,  secondly,  were  no  answer  to 
their  claim  to  have  the  expenses  paid.  Tht 
European  and  Au$trah'an  Boyal  Mail  Com* 
pany  {Limited)  v.  The  Royal  Mail  Stean- 
Packet  Company,  860] 

BANKER. 

Ouetom  as  to  Pretentment  of  Check*  on  Country 
Bankere, — See  Check. 

BANKRUPT. 

Action  upon  a  Judgment  againtt  one  who  ha»  oh' 
tained  Protection  under  the  12  A  13  Vict.  e. 
106,  t.  211. 

The  defendant,  in  August,  1S60,  presented  a 
petition  to  the  Court  of  Bankruptcy  under 
the  211th  section  of  the  Bankrupt  Law  Con- 
solidation  Act,  1849  (12  A  13  Vict  c.  106), 
and  obtained  the  usual  order  for  the  protec- 
tion of  his  person  and  property  from  all  pro- 
cess until  further  order, — which  protection 
was  ftrom  time  to  time  renewed  until  the  5th 
of  June,  1861,  and  his  proposal  (to  pay  10«. 
in  the  pound  by  certain  instalments)  was  as- 
sented to  by  the  requisite  number  of  credit- 
ors, and  approved  and  confirmed  by  the 
commissioner.  On  the  5th  of  March  and  4th 
of  April,  1861,  the  plaintiffs  obtained  two 
judgments  against  the  defendant;  and  on- 
the  2l8t  of  April,  1861  (and  whilst  his  pro> 
tection  was  in  force),  they  commenced  an 
action  against  him  upon  those  judgments  :— 
The  Court  refused  to  stay  the  proceedings 
therein.     Naylor  v.  Mortimore,  56$ 

What  Choeee  in  Action  of  the  Wife  paee  to  the 
Aeeigneee  of  the  Hueband, — See  HuaBAiw  uifr 
Wir«,  4—6; 

BARON  AND  FEME. 
See  Husband  ard  Wife  - 

BILL  OP  EXCHANGE. 
Authority  to  Endoree,. 

A  bill  drawn  payable  to  A.  B.  or  order  is  not 
transferable  without  the  endorsement  of  the 
payee:  and  an  authority  from  him  to  ona 
to  whom  he  delivers  the  bill,  to  endorse  it 
in  his  name,  is  not  to  be  inferred  iW>m  tha 
mere  aet  of  delivery.  Marrop,  app.,  FieheTf 
resp.,  196 

BILL  OF  LADING. 

Liability  of  Aeeignee, 

1.  For/reight.] — By  a  charter-party  which  was 
negotiated  by  A.  as  agent  of  B.,  the  char- 
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CAMBRIDGE  CHABTEB. 


terer  (B.)  engaged  to  pay  a  lump  freight  of 
785/.  for  a  voyage  to  the  eoaat  of  Africa  and 
back  to  London,  payable  in  cash  on  correct 
delivery  of  the  retam  cargo :  and  the  charter- 
party  contained  the  following  clante, — "The 
master  to  sign  bills  of  lading  at  any  rate  of 
freight,  without  prctjndice  to  this  charter." 
B.|  the  charterer,  shipped  certain  oil  on  his 
own  account  for  London,  for  which  the  mas- 
ter signed  a  bill  of  lading  making  the  oil  de- 
liverable to  A.  or  assigns,  *<he  or  they  paying 
freight  for  the  said  goods  as  usual."  This 
bill  of  lading  B.  endorsed  to  A.  in  part  pay- 
ment  of  adviuices  made  by  him  on  the  pur- 
chase of  the  outward  cargo  : — Held,  that, — 
A.  having  notice  of  the  terms  of  the  char- 
ter-party,— the  owner  was  entitled  to  a  lien 
on  the  oil  for  the  entire  charter  freight 
S'em  V.  Dcslandet,  205 

3.  For  tlemurrage.] — A  cargo  of  potatoes  was 
shipped  from  Dunkirk  to  London  under  a 
charter-party  by  which  the  charterer  con- 
tracted to  pay  certain  freight,  and  was  to 
have  sixteen  days  for  loading  and  unloading, 
and  to  pay  21,  per  day  for  any  detention  of 
the  vessel  beyond  that  period.  By  the  bill 
of  lading,  the  cargo  was  deliverable  to  the 
eonsignees  in  London,  or  order,  *<  he  or  they 
paying  ^ight  as  per  charter-party."  In 
the  margin  of  the  bill  of  lading  was  the  fol- 
lowing memorandum — "There  -are  eight 
working  days  for  unloading  in  London :" — 
Held,  that  tbd  consignees,  by  accepting  the 
cargo  under  this  bill  of  lading,  incurred  no 
liability  for  demurrage,  although  the  vessel 
was  detained  for  four  days  beyond  the  time 
mentioned.     Ckappel  v.  Comfort,  802 

[BROKER. 
Jiight  to  Compenfation, — Set  Assumpsit.] 

CAMBRIDGE  CHARTER. 
CV>N«(r«efioi»  of. 

1.  A  jndicial  officer  is  not  liable  to  be  sued 
for  an  adjudication  according  to  the  best  of 
his  judgment  upon  a  matter  within  his  juris- 
diction :  and  a  matter  of  fact  so  adjudicated 
by  him  cannot  be  put  in  issue  in  an  action 
against  lAn.    Kemp  v.  NevilUf  52.3 

2.  To  an  action  against  the  Tiee-ohancellor  of 
the  university  of  Cambridge  for  assaulting 
the  plaintiff,  a  young  female,  and  imprison- 
ing her  in  a  place  called  the  Spinning  House, 
and  compelling  her  to  take  off  her  clothes 
and  put  on  a  prison  dress, — the  defendant 
pleaded,  that,  the  proctors  of  the  university, 
acting  under  the  authority  of  the  charter  of 
the  university  (confirmed  by  Act  of  Parlia- 
ment), having,  upon  a  certain  scrutiny, 
search,  and  inquiry  in  the  town  and  sub- 
urbs of  Cambridge,  found  the  plaintiff  and 
divers  other  women  assembled  together  in 
a  certain  carriage  in  company  with  certain 
scholars  of  the  universityi  in  a  certain  pub- 


lic street  in  the  said  town,  and  then  rasov- 
ably  suspecting  the  plaintiff  of  evil,  that  Is 
to  say,  of  being  in  company  with  the  nid 
scholars  for  idle,  disorderly,  and  imnoral 
purposes,  had  as  officers  of  the  nnivenitj, 
and  by  command  of  the  chancellor,  Ac,  sr 
rested  and  apprehended  the  plaintiff,  and 
brought  her  before  the  defendant,  then  bdag 
the  vice-chancellor  of  the  university,  in  order 
for  her  examination  touching  and  eoncemiag 
the  premises :  whereupon  the  defendant  did 
then  and  there  examine  the  plaintiff,  and 
was  thereupon  satisfied  of  the  matters  afore- 
said, and  that  the  plaintiff  had  so  been  in 
company  with  the  said  scholars  for  idle,  dis- 
orderly, and  immoral  purposes,  wherefore 
the  defendant  caused  the  plaintiff  to  be  pvn- 
ished  by  the  imprisonment  of  her  body  for 
a  reasonable  time  in  that  behalf,  to  wit,  Ac, 
in  the  place  in>  the  declaration  mentioned, 
being  a  fit  and  proper  and  convenient  plaee 
in  that  behalf;  and  that  the  compelling  the 
plaintiff  to  take  off  her  clothes,  Ac,  was  part 
of  tho  reasonable  discipline  of  the  said  place 
of  confinement  then  usual,  Ac. 

By  the  charter,  which  was  put  in,  the 
chancellor,  Ac,  of  the  university  were  cm- 
powered  "  per  seipsos,  aut  per  eorum  depo- 
tatos,  officiarios,  servientes,  et  ministroa,  lea 
per  eorum  aliquem  sive  aliqnos,  de  tempore 
in  tempus  ad  omnia  tempora,  tam  in  die 
quam  in  noete,  ad  eorum  bencplacitum,  ez 
nunc  in  perpetuum,  ad  faciendum  scrati- 
nium,  scrutationem,  et  inquisitionem,  tam 
per  diem  quam  per  noctem,  quotiesennq.  ct 
quandocunq.  eis  videbitnr,  expedire  in  pm- 
dictA  villA  CantebrigisB,  et  in  suburbis  ejoi- 
dem,  Ac,  dt  ef  pro  omnibue  et  pmhtifii 
mulieribue,  .pronubie,  vagabondie,  et  mliii 
perwnte  de  malo  ttf«pcefte,  ad  dictam  rillem 
et  •uburbia^  feriae,  VMreofve,  nmik/ikcm  et  lecn 
praditta,  sea  ad  eortiai  aliquem  renientee  m« 
eonfiuentee ;  ae  omnes  et  singulas  illas  per- 
sonas  quas  iidem  eancellariis,  magistri,  et 
scholares,  aut  eorum  successores,  aut  eoraoi 
deputati,  officiarii,  servientes,  et  ministrt, 
sen  eorum  aliqui  sen  aliquis,  super  aliqnod 
hujusmodi  somtinium,  scrutationem,  sive  in- 
quisitionem,  rt€u  een  tuepectae  de  malo,  in 
venerint  puniendi  per  imprisonamenta  coi  • 
porum  suorom,  bannitionem,  et  aliter,  pront 
canoellario  dictsB  universitatis  Cantebrigi«» 
aut  ejus  vioemgerenti  pro  tempore  existenti 
videbitnr  punire,"  Ac 

The  plaintiff  and  several  other  young  wo- 
men, residents  of  Cambridge,  being  found  by 
certain  proctors  of  the  university  in  an  omni- 
bus, in  the  town,  in  company  with  eertain 
undergraduates,  proceeding  to  a  dance  at  a 
village  a  short  distance  from  Cambridge, 
took  the  females  to  the  Spinning-House,  the 
usual  place  of  confinement  of  the  univer- 
sity. The  plaintiff  was  there  taken  before 
the  defendant  (the  vice-chancellor),  who 
questioned  her  as  to  her  rssidcnce  and  ecta- 
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padon,  and  as  to  who  inTited  her  to  the 
party,  Ac,  and  nltimately, — without  hear- 
ing  any  eridenee  open  oath,  or  making  any 
inqniry  ahout  the  plaintiff  of  certain  persons 
to  whom  ahe  wished  to  refer,  and  without 
any  warrant  in  writing, — committed  her  to 
the  Spinning-Honse  for  foarteen  days,  where 
the  was  deprired  of  her  clothes,  and  forced 
to  wear  the  prison  dress.  It  was  admitted 
that  the  defendant,  throughout  the  proceed- 
ing complained  of,  acted  honi  fide  and  ac- 
cording to  the  best  of  his  judgment  and  dis- 
cretion. 

Upon  these  facts,  the  following  questions 
were  submitted  to  the  juxy, — first,  whether 
the  proctors  and  the  Tice-cbancellor  had  rea- 
sonable cause  of  suspicion  that  the  plaintiff 
was  in  company  with  the  undergraduates  for 
idle,  disorderly,  and  immoral  purposes, — 
secondly,  whether  the  Tico-ehancellor  duly 
heard  and  examined  the  plaintiff, — ^thirdly, 
whether  the  place  of  imprisonment  and  the 
treatment  of  the  plaintiff  therein  were  pro- 
per and  reasonable. 

The  jury  found  that  the  proctor§  had  rea- 
sonable cause  for  suspicion;  that  the  de- 
fendant bad  not  made  due  inquiry  into  the 
plaintiff's  character,  and  that  the  punish- 
ment was  undeserved;  but  that  the  com- 
plaint of  the  prison  and  the  treatment 
therein  was  unfounded : — 

Held,  that,  upon  this  finding,  the  defend- 
ant was  entitled  to  the  verdict ;  for,  that,  as 
the  charter  in  express  terms  invested  the 
vice-chancellor  with  authority  to  punish  by 
imprisonment  or  otherwise  as  he  should 
think  fit,  he  thereby  became  invested  with 
judicial  authority,  and  a  Judge  of  a  Court 
of  record,  and  entitled  to  all  the  protection 
attached  by  law  to  the  Judicial  ofllce.  Xemp 
V.  NevitU,  533 

t.  Held  also,  that  the  jurisdiction  to  hear  and 
determine  and  pass  sentence  of  imprisonment 
attached  when  the  proctors,  being  ofllcers  of 
the  university,  brought  before  the  vice-chan- 
cellor for  abjudication  a  person  found  by 
them  in  Cambridge,  and  apprehended  by 
them  as  being  a  person  suspected  of  evil, 
within  the  meaning  of  the  charter;  and  that, 
as  the  charter  defined  no  form  of  proceeding, 
either  for  the  hearing,  or  the  determination, 
or  the  committal,  an  action  of  trespass  could 
not  be  sustained  for  any  of  the  judicial  acte 
complained  of.     fd, 

4.  Held  also,  that,  there  being  no  express  pro- 
vision in  the  charter  on  the  subject,  the 
vice-chancellor  was  not  bound  to  hear  and 
examine  upon  oath;  and  that  the  absence 
of  a  written  warrant  for  the  commitment  of 
the  plaintiff  afforded  no  cause  of  action.   Id. 

CHARTER-PARTY. 
Oonttruetion  o/,'-Se*  SBiPPUia>  1. 


CHECK. 
Timt/or  PrettntmenU 

1.  A  country  banker  receiving  from  a  customer 
a  cheek  for  presentment  drawn  upon  another 
country  banker  not  resident  in  the  same 
town,  is  not  bound  to  transmit  it  for  pre- 
sentment by  the  post  of  the  day  on  which  he 
receives  it,  but  has  until  post-time  of  the 
next  day  for  so  doing.     Hare  v.  ffentjf,      06 

2.  A.,  a  banker  at  Worthing,  received  from  B., 
a  customer,  a  check  drawn  upon  C,  a  bank- 
er at  Lewes  (which  is  distant  about  eighteen 
miles  from  Worthing),  on  the  morning  of 
Friday,  the  Stk  of  July,  and  sent  it  that 
evening  by  post  to  his  London  correspond- 
ent, D.,  for  presentment  through  the  "coun- 
try clearing-house,"  then  recently  estab- 
lished, but  in  pretty  general  use  among 
country  bankers.  D.'s  clerk  handed  the 
check  at  the  clearing-house  on  the  morning 
of  Saturday,  the  9th,  to  the  clerk  of  E.,  the 
London  correspondent  of  C.  (the  drawee), 
who  sent  it  down  by  the  post  of  (Ao(  eventii^ 
to  C. : — Held,  that  the  presentment  was  in 
due  time.    Id. 

COLLECTOR  OF  RATES. 

Proteetiim  of,  under  24  O.  2,  e.  44,  «.  0,— iS'ee 
Abbkt  Lands  Act. 

COMMITMENT. 

0/  Witneee/or  UontempU 

On  the  trial  at  the  assises  of  an  information 
against  one  C.  for  bribery  alleged  to  have 
been  committed  by  him  at  the  election  for 
a  member  of  Parliament,  a  witness  was  called 
on  the  part  of  the  Crown,  who  had  been  exa- 
mined before  a  Royal  commission  appointed 
to  inquire  into  alleged  corrupt  practices  at 
that  election,  and  who  had  received  from  the 
commissioners  a  certificate  under  the  10th 
section  of  the  15  A  16  Vict.  c.  57,— indem- 
nifying the  witness  from  "  all  penal  actions, 
forfeitures',  punishmente,  disabilities,  and  in- 
capacities, and  all  criminal  prosecutions  to 
which  he  may  have  been  or  may  become  lia- 
ble or  subject  at  the  suit  of  Her  Majesty, 
Ac,  for  anything  done  by  him  in  respect 
of  such  corrupt  practice," — and,  being  asked, 
«  Did  you  in  the  month  of  April,  1859,  re- 
ceive any  sum  of  money  from  Mr.  C.  7"  de- 
clined to  answer  the  question,  on  the  ground 
that  his  answer  might  tend  to  criminate  him- 
self; and,  though  told  by  the  presiding  Judge 
that  the  certificate  was  a  complete  protection 
to  him,  and  that  he  was  bound  to  answer  the 
question,  he  persisted  in  his  refusal.  Tho 
Judge  thereupon  committed  him  to  Tork 
Castle  for  six  months,  "  for  having  wilAiUy 
and  in  contempt  of  the  Court  refused  to  an- 
swer the  said  question,"  and  further  imposed 
upon  him  a  fine  of  500/. :— 
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Heldy  that,  the  Court  of  Assize  being  a 
''saperior  Court/'  the  .Judge  had  jurisdiction 
to  commit  and  was  not  bound  to  set  out  at 
length  in  his  warrant  the  cause  of  commit- 
ment,—  his  decision  not  being  subject  to 
review  by  the  Court  abore.  Ea  parte  Ftr- 
nandex,  3 

And  9ee  Cahbridqi  Ch^^HTSR.  . 

4 

COMMON  LAW  PROCEDURE  ACT,  1852. 

Section   210.      Ejectment  for   Forfeiture, — See 

Ejectvest. 

COMMON  LAW  PROCEDURE  ACT,  1854. 

Section  3.     CompuUory  Reference^ — See  Arbi- 
TBAVB^T,  2 — 4. 

Section  51.     Interrogatoriee, — See  Ibtbrroga- 

TORIRS. 

CONDITION. 
See  Sale,  4. 

CONDITION  PRECEDENT. 

What  amounte  to. 

The  declaration, — after  reciting  that  certain 
persons  intended  to  apply  to  parliament  for 
leave  to  bring  in  a  bill  for  making  and  main- 
taining waterworlcs,  and  incorporating  a 
Company  for  the  supply  of  water, — set  out 
an  agreement  between  the  plaintifiiB  (an  en- 
gineer and  solicitors)  and  the  defendants 
(contractors),  whereby  it  was  agreed  that 
the  defendants  should  be  the  contractors  to 
do  the  proposed  works,  and  should  provide 
the  parliamentary  deposit,  and  that,  in  the 
eyent  of  the  intended  Act  not  being  ob- 
tained, the  defendants  should  pay  a  sum  not 
exceeding  3002.  toward  the  expenses  in  en- 
deavouring to  obtain  the  Act,*  and  that  the 
plaintiffs  should  not  make  any  charge  for 
work  done  or  money  paid  against  the  pro- 
visional directors  of  the  intended  Company, 
or  beyond  the  said  300/.  against  the  defend- 
ants. 

Plea,  that  the  plaintiffs,  having  incurred 
costs  to  the  amount  of  3002.  in  endeavouring 
to  obtain  the  Act,  revised  to  continue  and 
ceased  from  continuing  such  endeavours,  on 
the  ground  that  no  one  would  provide  them 
with  funds  to  pay  the  counsel's  fees,  where- 
upon it  became  necessary  that  the  bill  should 
be  lost  for  want  of  further  prosecution,  or 
that  the  defendants  should  prosecute  it;  and 
that  the  defendants  accordingly  employed 
other  solicitors  for  that  purpose,  and  in  so 
doing  incurred  costs  to  an  amount  greatly 
exceeding  300/.,  but  that  the  bill  was  thrown 
out.  The  plea  concluded  with  a  general 
averment  that  all  things  had  happened  to 
entitle  the  defendants  to  employ  the  last- 
mentioned  solicitors,  and  to  make  the  said 
payment  a  perfcrmance  by  the  defendants , 


of  the  ag^p^aat.ao.  far.  at  ralated  t»  the 
SOQ/.  :— 

Held,  that  the  plea  was  a  good  answer  to 
the  action,< — the  continuance  by  the  plain- 
tiffs of  all  reasonable  endeavours  to  obtain 
the  bill  being  a  condition  preoedent  to  their 
right  to  call  upon  the  defendants  for  the 
3002.,  and  the  plea  showing  tbat  th^  hsd 
failed  to  use  such  endeavoora*  Leakey  v. 
Luaat,.  7)4 

CONTEMPT. 

See  COHHITMEHT. 

CONTRACT. 

See  [AoREBiCEXT.] 
Marriage. 
Payment  isto  Cot7BT. 

CONVEYANCE. 
SeeDBEH.. 

COPYHOLD. 

Beaeonahle  Fine  on  Adwnttemee, 

A  custom  that  the  lord  of  a  manor,  in  assess* 
ing  the  fine  upon  admittance  of  one  not  being 
a  copybold  tenant  on  the  Court  rolls  (except 
a  cu!*to^iary  heir  claiming  admittance  as 
such),  is  not  restricted  in  amount  to  any 
number  of  years'  value  of  the  tenement  to 
which  such  admittance  is  made,  is  unrea 
sonable  and  .  bad,  JDouglae,  app.,  J>y»art 
{Earl),  resp.,  6S3 

Cnetom  to  eetail, — See  Dsmx. 

COSTS. 
Under  the  14  iit  15  Viet,  c.  64,  t,  4. 

1.  In  an  action  for  the  hire  of  two  pianos,  with 
a  count  in  detinue  for  the  pianos  themselves* 
the  defendant  paid  into  Court  the  amount 
due  for  the  hire,  and  (after  the  commenee- 
ment  of  the  action)  delivered  up  the  piano& 
At  the  trial,  the  jury  found  that  the  valns 
of  the  pianos  was  1302.,  and  gave  a  verdict 
for  the  plaintiff  for  1«.  damagea  on  the  count 
in  detinue : — 

Held,  that  the  plaintiff  was  entiUed  to 
costs,  under  the  14  i;  15  Vict.  c.  $4,  s.  4^  the 
cause  of  action,  at  the  time  of  its  commence* 
ment,  not  being  one  for  which  a  plaint  could 
have  been  entered  in  the  County  Court.  Lea- 
der Y.^Mye,  369. 

CertifieaU  under  23  d;  24  Viet,  c  12S,  «.  34. 

2.  In  an  action  for  false  imprisonment  and  nsr 
licious  prosecution,  the  plaintiff  having  re- 
covered less  damages  than  5/.,  the  Judge 
certified,  under  the  23  A  24  Viet.  e.  126,  s. 
34,  as  follows:— "I  certify  that  this  action 
was  not  really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages,  that  tbe 
trespaai  was  not  malicious"  (omitting  *' wil- 
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fal  uid")|  **  and  that  tlie  action  was  not  lit 
to  be  brought:*' — Held,  that  the  certificate 
was  not  sufficient  SauncUrt  y,  Kirwanf    614 

COUNTY  COURT. 
a«i*  umderU  A 16  Yvei.  e,  64,  t.  4,Se€  Costs. 

COUNTRY  BANKER. 

St€  CflXOK. 

COURT  07  ASSIZE. 
Jurudiction  of  Judgf  o/, — Sm  Comxitmeht. 

COURT  OF  RECORD. 
WKat  eon»tiiutt9, — Sw  Cambbidob  Chabtbb. 

DAMAGES. 

M4a»ur€  of, 

I  By  a  particular  section  of  the  Act  of  incor- 
poration of  a  railway  Compan J,  the  owners 
of  lands  adjoining  the  line  were  empowered 
to  lay  down  or  extend  either  upon  their  own 
lands  or  on  lands  on  the  side  thereof  belong- 
ing to  the  Company,  or  upon  the  lands  of 
any  other  persons,  with  the  consent  of  such 
other  persons,  any  collateral  or  conUnuous 
branch  from  such  respectire  lands,  Ac,  to 
communicate  with  the  railway  for  the  pur- 
pose of  bringing  carriages  upon  or  across  the 


The  plaintiff,  in  1839,  with  the  assent  of 
the  Company,  made  a  siding  on  bis  land 
connecting  the  railway  with  a  wharf  part  of 
which  was  in  his  own  occupation  and  other 
part  in  that  of  certain  tenants ;  and  down  to 
the  year  1857  the  Company  carried  coals  and 
other  goods  for  the  plaintiff  and  his  tenants, 
placing  the  trucks  on  the  siding  and  so  send- 
ing them  dowti  to  the  wharf.  In  the  course 
of  that  year,  howtfyor,  the  'Company  (with 
a  view,  as  the  Jury  thought,  of  diverting  the 
trade  from  the  plaintiff's  wharf  to  another 
wharf  in  which  they  were  interested)  gave 
the  plaintiff  notice,  under  another  section  of 
their  Act,  that,  after  the  30th  of  September, 
they  would  no  longer  provide  him  with  loco- 
motive power  for  the  conveyance  of  his  goods 
along  their  line :  and  on  the  1st  of  October 
they  placed  carriages  and  other  things  across 
the  junction,  for  the  purpose  (at  the  jury 
found)  of  permanently  obstructing  and  pre- 
venting the  plaintiff  and  his  teaants  having 
access  to  the  wharf  by  means  of  their  rail- 
way. 

Neither  the  plaintiff  nor  his  tenants  had 
availed  themselves  at  this  time  of  the  autho- 
rity given  to  them  by  the  Act  of  Parliament 
to  provide  locomotive  power  of  their  own, 
and  consequently  they  were  not  in  a  position 
to  be  aetuatt^  ebstmcted.  The  tenants,  how- 
ever, finding  their  trade  destroyed,  removed 
from  the  plaintiff's  wharf,  and  carried  their 
business  to  the  Company's  wharf: — 


IleTd,  that  these  wrongful  Acts  of  the  Com- 
pany constituted  such  a  permsnent  obstrtie- 
tion  and  injury  to  the  plaintiff's  right  to  the 
use  of  his  siding  as  to  entitle  him  as  rerer- 
sloner  to  maintain  an  action.  £tH  v.  The 
Ifidldnd  Railway  Companyj  287 

2.  For  the  portions  of  the  wharf  occupied  by 
his  two  tenants,  the  plaintiff  was  to  be  paid 
a  certain  royalty  on  coals  sold, — the  mini- 
mum royalty  to  be  paid  by  one  being  200/. 
per  annum,  and  by  the  other  180L  :  and  the  ^ 
plaintiff  was  at  the  time  of  the  obstruction  " 
complained  of  In  treaty  with  a  third  person 
for  letting  him  the  remaining  portion  of  the 
wharf  at  300^  per  ahnum : — Held,  that  the 
Jury  were  warranted  in  taking  these  snms 
into  their  consideration  in  estimating  the 
amdnnt  of  damage  the  plaintiff  had  sus- 
tained. Id. 

Held,  also,  per  Willes,  JT.,  and  Byles,  J., — 
that  the  case  was  one  in  which  the  jury  were 
justified  in  giving  exemplary  damages.     Id. 

And  »ee  Jom  SfoCK  Covpavt,  1,  2. 

DEED. 

Conttmction  o/. 

1.  Land  bovndtd  by  a 'road.] — Where  a  piecb 
of  land  which  adjoins  a  highway  is  conveyed 
by  general  Vords,  the  presumption  of  law  is, 
that  the  soil  of  the  highway  usque  ad  me- 
dium filum  passes  by  the  conveyance,— even 
though  reference  is  made  to  a  plan  annexed, 
the  measurement  and  colouring  of  which 
Wonld  exclude  11    Berridgt  ▼.  TTarrf,      400 

[Contlruetion  of, — Sf  HlGBWATS,  4,  6.] 

Varying  by  Parol, 

3.  An  agreement  between  the  administrator  of 
the  covenantee  and  the  covenantor,  not  to 
enforce  performance  of  the  covenants  in  the 
deed  provided  the  latter  would  pay  certai|i 
rent,  may  be  a  good  consideration  for  a  parol 
promise  to  pay  such  rent ;  and  the  enforce- 
ment of  such  promise  is  not  open  to  the  ob- 
jection that  it  is  seeking  to  vary  by  parol  the 
terms  of  an  instrument  under  seal.  Kat%  v. 
Arwutronyf  269 

4.  And,  wembfe,  per  Willes,  J.,  that  a  recovery 
in  such  an  action  would  afford  a  good  equi- 
table plea  in  bar  to  an  action  on  the  deed  for 
the  same  rent.  Id, 

DEMURRAGE. 
jSm  Bill  or  Ladiba,  2. 

DETINUE. 

Bm  COSTf . 

DEVISE. 

Conttruetion  of. 

The  testator  devised  certain  eopyholds  oif  the 
manor  of  Kaaresboroagh  to  his  nephew  Johm 
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DEVISE. 


ESTOIPEL. 


J.  for  Ufe»  nmftinder  to  James  J.,  ton  of 
John  J.,  and  the  heirs  male  of  his  body: 
'<  provided,  always,  that,  in  case  the  said 
James  J.  shall  happen  to  depart  this  life 
without  leavini;  istne  male  of  his  body  law- 
folly  begotten,  him  snrriring,  then  I  giro 
and  devise  all  my  said  real  estate  from  and 
after  the  deoease  of  the  said  John  J.  or  James 
J.,  which  shall  last  happen,  nnto  my  nephew 
Ge  irge  J.,  and  his  heirs  and  assigns  for  ever :" 
Held,  that,  in  the  absence  of  a  custom  to 
entail  within  the  manor  of  Knaresborongh,— 
the  existence  of  which  the  evidence  set  oat 
in  the  case  was  found  to  be  insuflScient  to  es- 
tablish,— the  testator's  nephew  John  J.  took 
under  the  above  devise  an  estate  for  life,  and 
'  his  grandnephew  James  J.  a  fee  simple  con« 
ditional,  and  that  the  devise  over  to  the  tes- 
tatiir's  nephew  George  J.  was  a  good  ezecn- 
tery  devise.    BardeatU  v.  Z>eiiNi«oN,      606 

DISCLAIMER. 
JSkt  LamdiiOrd  akd  Tshavt. 

DIVORCE. 
Protettion  Order  under  20  d:  81  Ff  el.  e.  86,  t.  21. 

•1.  The  21st  section  of  the  Divorce  Act,  20  A 
21  Vict  c  85,  is  not  retrospective.  The  Mid- 
land Railwajf  Compaujf,  app.,  Pge,  resp.,  170 

2.  Where,  therefore,  a  married  woman  whose 
husband  had  deserted  her  obtained  a  pro- 
tection order  from  a  magistrate  under  that 
section,  after  the  commencement  of  an  action 
by  her  in  her  own  name  to  recover  damages 
against  a  carrier  fur  the  loss  of  goods  in- 
trusted to  htm  by  her  for  carriage,— Held, 
that  the  order  gave  her  no  right  to  sue.    Jd, 

DOWER. 

Barred  by  Adultery. 

A  woman  forfeits  her  dower,  under  the  statute 
of  Westminster  2,  c.  34,  by  adultery,  without 
reconciliation,  even  though  she  originally 
departed  from  her  husband's  bouse  in  conse- 
quence of  his  cruelty.    Woodward  t.  Dowee, 

722 

EASEMENT. 
Light  and  Air, 

1.  The  owner  of  a  windmill  cannot  claim,  ei- 
ther by  prescription,  or  by  presumption  of  a 
grant  arising  from  twenty  years'  aequies- 
cence,  to  be  entitled  to  the  fVee  and  uninter- 
rupted passage  of  the  currents  of  wind  and 
air  to  his  mill.     Webb  v.  Bird,  268 

2.  And  such  a  cl^m  is  not  within  the  2d  seC' 
tion  of  the  2  A  8  W.  4,  e.  71,  which  is  eon- 
fined  to  rights  of  way  or  other  easements  to 
be  exercised  upon  or  over  the  surface  of  the 
a4Jolnlos  luid.  Id, 

[Affirmed   by  the  Court   of   Exchequer 
Chamber.] 


EJECTMENT. 

On  Forfeiture, 

Three  quarters'  rent  being  in  arrear  under  a 
lease  containing  a  clause  of  re-entiy  (m  non- 
payment of  rent  within  twenty-one  days  aftor 
each  quarter-day,  the  lessors,  on  the  2d  of 
October,  distrained,  and  after  tale  of  the  dis- 
tress there  remained  due  more  than  a  quar- 
ter but  leee  than  a  half  year'e  rent.  The 
lessors  on  the  2d  of  November  served  the 
lessee  with  a  writ  in  ^ectment  nnder  the 
2I0th  section  of  the  Common  Law  Proceduie 
Act,  1862 :— Held,  that  the  action  was  not 
maintainable,  there  not  being  half  a  year's 
rent  in  arrear  at  the  time  of  tbe  aervioe  of 
the  writ    CottMwortk  ▼.  SpoktM,  IIS 

EQUITABLE  PLEA. 
See  Plbadimo. 

ERROR. 

Bail  in  Error, 

Error  having  been  brought  upon  a  Judgmeat 
for  the  plaintiff  in  this  Court,  a  Judge's  order 
was  made,  by  consent,  under  which  a  sum  of 
8000/.  was  invested  by  th^  defendants  ia 
Consols,  in  the  Joint  names  of  the  respective 
attorneys,  **  in  lieu  of  bail  in  error  herein,  to 
abide  the  further  order  of  this  Conrt"  The 
Judgment  having  been  reversed  by  tbe  Ex- 
chequer Chamber: — Held,  that  tbe  deftad- 
ants  were  entitled  to  have  tho  proceeds  of 
the  stock  restored  to  them.  Oaetrique  v. 
Imrie,  841 

ESTATE  FOR  LIFE. 
See  Dbtisx. 

ESTOPPEL. ' 

By  Judgment  in  a  former  Actiom, 

T)  an  action  for  rent  (or  a  snm  in  gross)  under 
a  building  agreement  dated  the  29th  of  Sep- 
tember, 1863,  the  defendant  pleaded,  thal^ 
after  the  making  of  that  agroemeBt,  it  was 
agreed  between  tbe  parties  that  a  tenancy 
from  year  to  year  should  be  ereated  ia  sab- 
stitution  for  the  former  tenancy  under  the 
agreement;  that  notice  to  quit  was  duly 
given,  which  notice  expired  at  Mifhatlmsi, 
1868;   that   the  defendant  quitted  aceoid- 
ingly;  and  that  no  rent  ever  became  due 
from  the  defendant  to  the  pluntilf  ia  respsct 
of  the  premises  after  the  last-mentioned  day. 
To  this  plea,  the  plaintiff  replied,  by  way 
of  estoppel,  that  he  brought  aa  action  agaiast 
the  defendant  for  the  recoveiy  of  rent  as  ksv- 
ing  accrued  due  from  the  defendant  to  the 
plaintiff  under  the  agreement  in  the  declara- 
tion in  this  cause  mentioned  aflar  the  2fth 
of   September,  1868;    that  the  defeadaat, 
being  under  terms  to  plead  issuahly,  pleaded 
to  that  action  pleas  which  wen  not  janabls 
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HIGHWAYS. 
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(bnt  not  the  defence  now  set  up) ;  and  that  I 
the  plaintiff  therenpon  signed  Judgment,  and 
thereby  reeovered  the  rent  sued  for  in  that 
action : — 

Held,  that  the  replication  was  bad, — the 
defendant  not  being  estopped  by  his  omis- 
sion to  set  it  up  on  the  former  occasion,  from 
availing  himself  of  the  defence  alleged  in  his 
.     plea.     Howltit  Y,  Tarte,  813 

[By  Tetuuiey,—SM  Laiidtx>bd  ahd  Tzvakt.] 
FACULTY. 

S€§  SALBy  S. 

I 

VBE  SIMPLE  CONDITIONAL. 
See  Dbyiab. 

FINE. 
See  CoPTHOLD. 

FOREIGN  JUDGMENT. 

Plea  of  Judgment  recovered  in  a  Foreign  Court. 

A  plea  of  judgment  recovered  in  a  foreign 
Court  of  competent  jurisdiction  must  show 
that  the  judgment  so  recovered  is  final  and 
conclusive  between  the  parties  according  to 
the  law  of  the  place  where  such  judgment  is 
pronounced.     Frayet  y.  Worme,  149 

[FORMER  DECISION. 

Aequieeeed  in  by  Legielature,   cannot  he  re- 
viewed, 

1.  The  trustees  of  certain  public  docks  were 
by  Uieir  Local  Acts  empowered  to  take  tolls 
from  vessels  entering  such  dooks^  and  the 
proceeds  were  to  be  applied  to  the  repair  and 
BMUtenance  of  the  docks  and  harbour ;  and 
if  the  amount  so  raised  should  be  more  than 
snffieient  for  such  purpose,  then  the  tolb 
were  to  be  lowered.  By  later  Acts  the  trus- 
tees were  empowered  to  raise  money  for 
building  additional  warehouses,  and  to  levy 
rates  for  payment  of  the  expenses,  paying 
interest  and  maintaining  the  buildings  so 
erected ;  but  such  additional  warehouses 
were  to  be  rateable  to  the  poor  as  in  the  case 
of  premises  of  which  there  was  a  beneficial 
occupation.  Mtreey  Doeke  and  Harbour 
B^ard  v.  /onet,  872] 

1.  A  case,  known  as  the  Liverpool  case,  re- 
ported in  7  B.  A  C.  61,  was  decided  in  1827, 
.  in  which  the  parties  were  to  all  intents  and 
purposes  the  same  as  in  the  present  case, 
and  the  court  held  that  the  Dock  Company 
were  not  rateable  in  respect  of  the  dock 
dues,  nor  of  the  premises  used  for  the  pur- 
poses of  the  dock,  no  individaal  having  any 
beneficial  occupation  of  the  premises : 

Held  in  the  present  case  (aflirming  the  de- 
cision of  the  Court  of  C.  B.),  that,  as  the  Le- 
gislature, by  its  declaration  as  to  the  rate- 

'    Ability  of  the  additional  warehousea  and 


buildings  created  under  the  authority  of  the 
later  Acts,  had,  by  ynplication,  acquiesced 
in  the  decision  in  the  Liverpool  case,  it  waa 
not  competent  to  this  Court  to  interfere  with 
that  decision :  and  that  therefore  this  par* 
ticular  property  was  exempt  from  poof- 
rates.  Mertey  Docke  and  Harbour  Board  v. 
Jonee,  872] 

FRAUD. 

Seie  Pabtmership* 

FREIGHT. 
Sf  Bill  or  LAOiva,  1. 

GAOL. 
See  Cambbidob  Chartbb. 

HIGHWAY  ACT. 
See  Lbaminqtov  Impbotbmxht  Act. 

HIGHWAYS. 
Surveyor't  Aeeounte, 

1.  A  refiisal  by  Justices  to  make  an  order  for  the 
disallowance  of  a  particular  item  in  the  ac- 
counts of  a  surveyor  of  highways,  h  ground 
for  an  appeal  under  the  20  A  21  Vict.  c.  43. 
Towneend,  app.,  Bead,  recp.,  308 

2.  The  111th  section  of  the  General  Highway 
Act  (5  A  0  W.  4,  c.  50)  enacts,  that,  if  the 
inhabitants  of  any  parish  shall  agree  at  a 
vestry  to  defend  any  indictment  found 
against  any  such  parish,  or  to  appeal  against 
any  order  made  by  or  proceeding  of  any 
justice  in  the  execution  of  any  of  the  powers 
given  by  the  Act,  or  to  defend  any  appeal,  it 
shall  be  lawful  for  the  surveyor  of  such  par- 
ish to  charge  in  his  account  the  reasonable 
expenses  incurred  in  defending  such  prose- 
cution, or  prosecuting  or  defending  such  ap- 
peal, after  the  same  shall  have  been  agreed 
to  by  such  inhabitants  at  a  vestry  or  public 
meeting  as  aforesaid  and  allowed  by  two 
justices ;  which  expenses,  when  so  agreed  to 
or  allowed,  shall  be  paid  by  such  parish,  Ac. : 
— Held, — regard  being  had  to  the  provision 
in  the  former  Act,  13  G.  3,  c.  78,  s.  66, — thai 
«  and"  in  s.  Ill  of  the  5  A  6  W.  4,  c.  50,  is 
to  be  read  "or,"  and  consequently  that  the 
surveyor  was  entitled  to  charge  such  ex- 
penses after  they  had  either  been  agreed  to 
at  a  vestry  or  allo|red  by  two  justices.  Tovn- 
eend,  app.,  Bead,  resp.  317 

3.  Quart,  whether  the  allowance  of  the  sur- 
veyor's accounts,  by  the  justices  in  speoial 
sessions  under  the  44th  section  of  the  5  A  6 
W.  4,  c  50,  is  a  snifieient  allowance  by  two 
justices  within  the  meaning  of  s.  Ill  ?    Id, 

[PreeumptioH  of  Ownerehip  of  adjoining  Stripe 

of  Land, 

4.  The  ordinary  presumption  is,  tbat  strips  of 
land  lying  along  a  highway,  eve?  though  in- 
directly eonneeted  with  parts  of  the  waste, 
belong  to  the  owner  of  tha  a^jaeent  enoloied 
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HIGHWATS. 


JOINT  STOCK  CO. 


land  between  which  and  the  actual  beaten 
road  they  lie,  and  not  to  the  lord  of  the  ma- 
nor, especially  if  the  a4jacent  owner  has 
done  acta  of  ownerihip  without  interruption 
upon  the  land.    Dtndy  v.  Simpton,  883 

6.'  Such  strips  of  land  might  well  pass  under 
a  conyeyance  of  the  adjacent  enclosure,; 
though  the  deed  purported  to  state  the  quan-; 
tity  of  acres,  within  the  fences,  that  were' 
therein  passed,  If  it  had  the  words  "more  or 
less"  added.  Id.] 

I 

HUSBAND  AND  WIFE. 

Oomveyanee  of  W%ft*9  Property  umd«r  8  ifr  4  YT. 

4,  e.  74. 

1.  Acknowledgment  taken  abroad.  Provision 
for  wfe.] — The  officer  appointed  under  the  3 
A  4  W.  4,  0.  74,  is  justified  in  declining  to 
reoeire  and  file  an  acknowledgment  of  a  deed 
by  a  married  woman,  conveying  her  interest 
in  certain  property,  where  a  provision  is  to 
be  made  for  her  in  lieu  of  such  her  interest, 
and  the  commissioner  merely  certifies  that 
the  deed  declaring  the  trusts  of  that  pro- 
vision **  has  been  already  engroetedf  and  was 
produced  before  him :"  and  the  Court  will 
not  make  any  order  on  the  subject  until 
they  are  satisfied  that  the  deed  has  been  duly 
exKUied.     In  re  Lady  Dalian,  346 

2.  Acknowledgment  taken  abroad.  Identity  of 
eommiteionere,] — A  commission  for  taking 
the  acknowledgment  of  a  married  woman 
abroad,  under  the  3  ft  4  W.  4,  c.  74,  was  ad- 
dressed to  /'  Robert  Roger  Strong,  registrar 
of  the  Supreme  Court  of  Wellington,  New 
Zealand,"  and  on  its  return  the  acknowledg- 
ment was  found  to  have  been  taken  by  '<  Ro- 
bert Ro(/ger  Strang,  registrar  of  the  Su- 
preme Court  of  Wellington," — Held,  that  the 
objection  might  be  got  over  by  a  slight  ex- 
planation on  affidavit  showing  the  identity 
of  the  party.     In  re  Anne  Smith,  344 

jK.  Affidavit,  be/ore  tehom  eworn.] — But,  held, 
that  an  objection  that  the  affidavit  was 
sworn  before  "  J.  K.,  a  solicitor  of  the  Su- 
preme Court  of  W.,  and  a  commissioner  for 
taking  affidavits  there,"  was  insurmounta- 
ble. Id. 

What  Ckotet  in  Action  of  the  Wife  pate  to  the 
Aeeigneea  of  the  HutbancL 

4.  Where  a  right  of  action  of  the  wife  of  a 
bankrupt  or  insolvent  is  of  such  a  character, 
that,  if  vested  in  the  bankrupt  or  insolvent 
alone,  it  would  have  passed  to  his  assignees, 
the  interest  of  the  bankrupt  or  Insolvent  in 
feuch  right  of  action  of  the  wife  piisses  to  the 
assignees.     Riehbell  v.  Alexander,  834 

6. 'Where,  therefore,'  the  cause  of  action  is,  the 
conversion  by  the  defendant  to  his  own  nse 
of  the  goods  of  the  wife  before  marriage, 
without  special  damage, — substantially  for 
the  value  of  the  goods, — it  falls  within  the 
above  rule,  and  the  assignees  are  necessary 
parties  to  the  action.  Id* 


6.  Consequently,  the  action  mustbebroogkttv 
the  naniee  of  the-  aeeigneee  and  the  wife, — that 
being  the  only  mode  by  which  the  assignees 
can,  without  the  control  or  interference  of 
the  bankrupt^  obtain  the  full  benefit  of  the 
chose  in  action.    Riehbell  v.  Alexander,  324 

INN. 
See  LiCEHSZD  Yigtuallkb. 

INSOLVENT  DEBTOR. 

What  eho9e9  in  Action  of  the  Wife  pam  to  tU 
Aeeigneee  of  the  Uteband, — See  HuBBAlB 
AHD  WiFB,  4 — fi. 

INSPECTION. 
Of  Private  Booke. 

In  an  action  by  a  superintendent  against  a 
Railway  Company  for  improperly  dismissing 
him  from  their  employ, — Held,  thai  the 
plaintiff  was  entitled  to  have  an  inspection 
of  all  minutes  or  entrira  in  the  Company's 
books  having  any  reference  ta  the  plaintiffs 

'  employment.  Bill  v.  The  Great  Weettrn 
Itatlway  Company,  118 

INTERROGATORIES. 
Under  17  A  18  Yict,  e.  125,  «.  51. 

1.  It  is  no  objection  to  interrogatories  nnder 
the  5lst  section  of  the  Common  Law  Proce- 
dure Act  1854,  that  they  seek  to  obtain  from 
the  plaintiff  admissions  of  conversations  re- 
lating to  the  subject-matter  of  the  aetioa 
with  a  servant  or  agent  of  the  defendants. 
Rew  V.  Ilutchine,  829 

2.  Interrogatories  cross-examining  the  plaiatif 
upon  the  terms  and  conditions  of  various 
prior  transactions  between  the  same  parties, 
and  not  connected  directly  with  the  contract 
sued  upon,  not  allowed.  /dL 

3.  Nor  as  to  the  terms  of  any  contract  between 
the  plaintiff  and  other  persons.  Ii< 

4.  Nor,  in  cross-examination  of  the  plaintiff, 
to  disprove  a  custom  on  which  the  defend- 
ant supposes  the  plaintiff  will  rely.         Id, 

5.  Interrogatories  asking  whether  the  plahitiff 
has  had  a  correspondence  relating  to  the 
subject  in  dispute,  and  asking  for  the  dales 
and  names  of  the  places  and  the  eorres pond* 
ents,  will  be  allowed.  M 

0.  The  Court  will  allow  any  interrogatories  t» 
be  administered  under  tlie  51st  section  of  the 
Common  Law  Proeedare  Act,  1954,  which 
ar^  relevant  to  the  matter  in  i^sue^  and 
which  the  party  interrogated  would  be  boand 
to  answer  if  in  the  witness-box.  ZyeUin*ki 
v.  Maltby,  MS 

t 

JOINT  STOCK  COMPANY. 
Powere  and  Amthoritiee  of  Dirtctore. 

1,  By  the  deed  of  settlement  of  a  joint  stock 
Company,  its  business  was  declared  to  be 
*t  to  bni^d  or  puebaae  and  own  or  hin  irst 
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'Jt^am-Teaselsy  find  to  use  or  let  upon  lire 
Uie  same  for  the  purpose  of  transport  of 
eoala  or  other  merchandise  from  any  poi-t  or 
pprts  of  the  united. kingdom,  or  elsewhere, 
to   ^ny  other  port  or  ports  of  the  united 
kingdom,  or  elsewhere :"  and  the  powers  of 
.the  directors  were  defined  to  be,  amongst 
Qtlier  things,   "the  building  or  purchasing 
or  hiring  of   such  steam< vessels    as   they 
•honld  see  fit,"  **  the  selling  and  letting  to  hire 
vyl  chartering  of  the  Tesaels,"  <Hhe  general 
oondact  and  management  of  the  business 
fft  t^e  Company/'  and  **  the  controlling,  ma- 
naging, and  regulating,  in  all  other  respects 
,  except  as  by  those  presents  otherwise  pro- 
vided, of  all  matters  relating  to  the, Com- 
pany, and  the  affairs  thereof."    The  direo- 
.  tore,  thinking  it  expedient  to  sell  all  the  yes- 
aels  belonging  to  the  Company,  employed 
Ihe^piain tiffs,  ship-brokers,  to  procure  a  pur- 
ohaser.     The  plaintiffs  accordingly  negoti- 
atofi  a  sale  of  the  yessels  upon  the  terms 
fixed  by  the  directors,  with  one  C;  the  ne- 
gotiation, however,  went  off,  upon  an  objec- 
tion urged  by  C/s  solicitor  that  the  directors 
had  no  power  to  sell  the  whole  of  the  tcs- 
aels,  except  in  the  event  of  the  winding  up 
of  .the  Company  with  the  consent  of   the 
.ahareholders, — whioh  had  not  been  obtained : 
— <HeId,  that  the  plaintiffs  were  npt,  under 
the  circumstances,  entitled  to  maintain  an 
action  against  the  directors  upon  an  implied 
.warranty*  that  they  had  authority  to  sell, 
.which  in  point  qf  (act  they  had  nqt.     H7/«oii 
T.  Miert,  348 

2.  Qwxre,  as  to  the  measure  of  damages  in  such 
a'  oaae,  if  the  action  had  been  maintainable  ? 

Id, 

Who  a  Shareholiler* 
S.  By  the  Joint  Stock  Companies  Act,1856  (10  Jk 
20  Vict  c.  47),  sched.  Table  B.  (l),it  is  pro- 
Tided  that  "no  person  shall  be  deemed  to 
have  accepted  any  share  in  the  Company 
unless  he  has  testified  his  iicoeptance  thereof 
by  writing  under  his  hand  in  $uch  /orm  a$ 
the  Company  from  time  to  time  direete  :"  and 
8.  19  enacts  that  'feyerj  person  who  has  ac- 
cepted any  share  in  a  Company  registered 
under  this  Act,  and  whose  name  is  entered 
in  (he  register  of  shareholders,  and  no  other 
pereon  (except  a  subscriber  to  the  memoran- 
dum of  association  in  respect  of  the  shares 
iubscribed  for  by  him),  shall  for  the  purposes 
of  this  Act  be  deemed  to  be  a  shareholder." 
^  joint  stock  company,  duly  registered  pur- 
suaut  to  the  above  statute  (and  the  20  &  21 
Vict  c  14),  issued  a  prospectus,  at  the  foot 
of  whi^h  was  printed  a  form  of  application 
for  shares.  The  defendant  paid  the  required 
'deposit  to  the  bankers  of  the  Company,  and 
filled  up,  signed  and  sent  to  the  directors  an 
application  for  shares,  as  follows : — "Oontle- 
inen, — Having  paid  to  the  Bank  pf  liondon 
to  your  credit  6/.,  being  a  deposit  of  6«.  pe^ 
fhare  on  twenty  shares  in  the  above  Com- 


paDy,rI  request  you  to  allot  me  that  Aupber 
of  shares,  and  I  hereby,  agree  to  accept  the 
same,  and  undertake  to  pay  the  amount  .of 
calls  that  may  be  made  thereon,  in  accordance 
with  the  Company's  Apt  of  incorporation." 
The  company  thereupon  allotted  to  the  defend- 
ant the  number  of  shares  he  applied  for,  and 
his  name  was  entered  on  the  register  of  share- 
holders, and  he  paid  two  calls  upon  the 
shares  so  allotted  to  him.  The  defendant 
never  testified  his  acceptance  of  the  shares, 
in  writing  under  his  hand,  otherwise  than  by 
signing  the  letter  of  application:  and  the 
Company  never  "  directed"  any  other  form : 
Held, — by  analogy  to  the  case  of  a  con  tract  for 
a  specific  afc^rtaioed  chattel, — that  the  de- 
fendant's letter  of  application,  agreeing  to 
accept  a  specific  number  of  shares  afterwards 
allotted  to  him,  was  a  sufficient  acceptance 
of  the  shares  to  satisfy  the  statute.  The  Bog 
Lead  Mining  Company  v.  3/ontaguef         481 

JUDGE. 
ProUetion  of, — See  Camdrioqe  Cba|itxb. 

JUDOB  OF  ASSIZE. 
See  CdMunuznT, 

JUSTIFICATION. 
[See  Trespass. 

JUSTICES. 
,iSmAppbAI«' 

LANDLOJRD  AND  .TENANT. 

Oeeupation  a»  Agent  or  Servant, 

An  agent  or  servant  who  is  allowed  to  occupy 
premises  belonging  to  his  principal  for  the 
more  convenient  performance  of  his  duties, 
acquires  no  ettate  therein,  although  he  be 
also  allowed  to  use  the  premises  for  carrying 
on  therein  an  independent  business  of  hia 
own.     White  V.  Bayley,  227 

DiecUtmer  of  Landlord'e  Tit^e. 

2.  Certain  parish  lands  had  been  lei  to  the 
labouring  inhabitants  at  a  forehand  rent  of 
4«.  per  acre:  the  lands  having  been  alter- 
wards  enclosed,  the  churchwardens  and  over- 
seers for  the  time  being  increased  the  rent  to 
12».  per  acre,  for  the  purpose  of  raising  a 
fund  to  pay  the  expenses  of  the  enolosure. 
The  tenants,  having  paid  this  increased  rent 
for  many  years,  conceiving  that  the  enclo- 
sure expenses  had  l)een  paid  off,  insisted  thai 
they  were  entitled  to  hold  the  land  ai  the 
original  rent  of  Ae,  an  acre,  and  reftised  to 
pay  the  12s. .---Held,  that  this  did  noi 
amount  to  a  disclaimer  of  the  landlordf* 
title,  so  as  to  enable  them  to  eject  the  ten- 
ants without  notice.     Bunt  v.  AUgood,    26S 

3.  And,  eembie,  that  a  tenancy  from  year  to 
year  might  be  implied  from  the  eirenm- 
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•tanoei  ander  which  the  partiei  had  held. 
Hunt  T.  AUgood,  258 

4.  The  defendant  bad  for  sereral  years  occu- 
pied a  cottage  as  tenant  from  weelc  to  week 
to  one  M.  After  the  death  of  M.,  the  de- 
fendant continued  to  pay  his  rent  weekly  to 
certain  persons  to  whom  M.  had  dcTised  the 
premises.  The  dorise  being  discorered  to 
be  void  by  reason  of  the  Mortmain  Act,  the 
heir  at  law  of  M.  by  his  agent  demanded  the 
rent  whereupon  the  defendant  said  that  Ae 
had  reeeioed  notice  from  the  other  party,  and 
$eoMld  not  pay  any  more  rent  until  he  knew 
who  wae  the  right  otoner : — Held,  that  this 
did  not  amount  to  a  disclaimer  or  repudia- 
tion of  the  title  of  the  heir  at  law,  so  as  to 
entitle  him  to  eject  the  defendant  without  any 
notice  to  quit,     Jonee  t.  i/tVIt,  788 

[Tenant  eetting  up  hie  own  TitU,  after  Tenancy 

ended. 

Where  a  person,  having  possession  of  land 
under  a  good  title,  became  tenant,  and  paid 
rent  to  a  stranger : 

Held,  that  he  was  not  estopped,  after  his 
tenancy  was  determined,  and  before  he  had 
given  up  possession  of  the  premises,  f^om 
setting  up  his  own  prior  title  in  an  action 
cf  ^ectment  by  his  lessor.  Accidental  Death 
Ineurance  Co,  v.  Maekenaie,  870] 

Notice  to  Quit, 

6.   Weekly  tenant,] — Semhle, — per  Williams,  J., 

— that  a  tenancy  from  week  to  week  can 

only  be  determined  by  a  week's  notice.  Jonee 

Y,  MUle,  088 

And  eee  Dekd. 

LEAMINGTON  IMPROVEMENT  ACT. 

Liability  to  Ratee, 

By  a  Local  Act,  passed  in  1826,  for  improving 
the  town  of  Leamington,  the  commissioners 
were  authorised  to  repair  all  the  streets,  Ac, 
within  the  town ;  and  by  s.  47,  it  was  enacted, 
that  when  any  new  streets,  Ac,  within  the 
town  should  be  laid  out  and  made,  and  the 
footpaths  and  carriage-roads  thereof  should 
be  well  and  sufficiently  flagged,  paved,  gra- 
velled, and  put  in  good  order  and  repair  to 
the  satisfaction  of  the  commissioners,  then, 
on  application  of  the  owner  of  the  soil,  Ac, 
it  should  be  lawful  for  the  commissioners,  by 
writing  under  their  bands,  to  declare  the 
same  to  be  public  highways,  and  from  and 
after  such  declaration  made  they  should  be 
repaired  by  the  commissioners.  By  the  128th 
section  the  commissioners  were  empowered 
to  make  rates  upon  the  tenants  or  occupiers 
of  all  dwelling-houses,  Ac,  within  the  town ; 
and  by  s.  27  every  person  assessed  under  or 
by  virtue  of  the  Act  for  or  in  respect  of  any 
messuages,  Ac,  in  the  town,  was  to  be  exone- 
rated, released,  and  for  ever  discharged  from 
the  performance  of  statute  duty  for  the  repairs 
of  the  public  highways  within  th^  town. 


In  1830,  and  before  the  passing  of  th« 
General  Highway  Act,  5  A  6  W.  4,  e.  M,  a 
new  street  was  formed  in  Leamington,  celled 
Springfield  Street,  which  was  dedicated  to 
the  public  by  the  owner  of  the  soil,  and  had 
ever  since  been  used  as  a  public  highway ; 
but  the  local  commissioners  had  never  de- 
clared it  to  be  a  public  highway  under  the 
47  th  section  of  the  loeal  Act. 

The  Public  Health  Act,  1848  (11  A  U 
Tict  e.  6vl),  was  applied  to  the  town  of 
Leamington  in  1852 :  'and  the  local  board, 
under  the  authority  of  the  09th  seetioa  of 
that  Act,  made  an  order  upon  the  owners  of 
the  premises  abutting  on  Springfield  Street 
to  repair,  Ac,  the  same  ^— 

Held,  that  the  parties  Were  liable  U  he 
rated,  Springfield  Street  not  being  a  **  high- 
way" within  Uie  Public  Health  Act,  tbe  pro- 
vision of  the  local  Act  having  prevented  it 
from  becoming  such  in  the  aboenee  of  an 
adoption  by  the  commissioners  under  t.  47. 
Watliugton,  app.,  White,  resp.,  118 

LEASE. 
Conetruction  of. 

An  agricultural  lease  contained  a  coveaaat  on 
the  part  of  the  lessor,  his  heirs,  Ac,  tb^  ho 
and  they  would  **  drain  with  proper  drain- 
tiles,  one  rod  apart,  ten  acres  of  the  lands 
now  in  rye-grass,  at  his  and  their  ooats»  ex- 
cept the  carriage  of  the  said  drain-pipes, 
which  is  to  be  borne  and  paid  by  the  leasee; 
and  will  drain  the  remainder  of  the  lands 
hereby  demised,  in  emmner  a/oreoaidf  vpea 
being  paid  a  further  yearly  rent  of  M.  for 
every  lOOl,  so  expended :"— Held,  that  the 
words  **  in  manner  aforeeaxd"  referred  only 
to  the  mode  of  performing  the  worii,  vis., 
placing  the  drain-tiles  one  rod  apart;  and 
consequently  that  the  tenant  was  not  ehargo- 
able  with  the  expense  of  carriage  of  tbe 
drain-pipes  beyond  the  firat  ten  acres.  Segr, 
app.,  Santtr,  resp.,  435 

[LEGISLATURE. 

Effect  of  Acquieecence  of  in  Deeieione  of  lie 
Court; — See  Form XB  Dkcision.] 

LICENSED  VICTUALLER. 

Who  a  **  Traveller^'  within  the  18  ^  19  FteC.  e. 

118,  e.  2, 

A  man  who  goes  to  a  place  a  short  distance 
Arom  his  home  for  the  mere  purpose  oi 
taking  refreshment  is  not  a  "traveller^ 
within  the  meaning  of  the  exception  in  the 
18  A  19  Vict  c  118,  s.  2 :  but  one  who  goes 
to  an  inn  for  refreshment  in  the  coarse  of  a 
journey,  whether  of  business  or  of  pleasure^ 
and  whether  on  foot  or  otherwise,  is  a  ''tra- 
veller" within  the  statute,  Taylor,  app.* 
Humphrey;  reap.,  429 


LIEN. 


MARRIAGE. 
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LISN. 

i)J    Shipwright  /or  rtpair$  to   a   Shipf^-See 

SeiPPiNOy  6. 

And  9€e  Sale,  1,  3. 

LIOHT. 

ObMtruetian  o/,— iS^ec  PLKADna,  2. 

And  •€€  Easkmkkt. 

LIMITATION  OF  ACTION. 

Fef  an  A  .*!  dont  by  Public  Trutteet  in  fsreew- 
tion  f'/  the  PovBcrt  vetted  in  them  by  an  Act 
of  Parliaments 

1.  Where  a  statote  limiU  the  period  within 
which  an  action  is  to  be  brongbt  for  an  act 
done  or  commiUed,  if  the  caase  of  action  be 
a  single  act,  or  one  which  amounts  to  a  tres- 
pass (except  it  be  a  continaing  trespass),  the 
action  must  be  brought  within  the  prescribed 
period  after  the  actual  doing  of  the  thing 
complained  of:  but,  if  the  cause  of  action  be, 
not  the  doing  of  the  thing,  but  the  resulting 
damage  onlj,  the  period  of  Umiution  is  to 
be  computed  from  the  time  when  the  plain- 
tiff sustained  the  injury.  Whitehouee  v. 
Fellowea,  765 

2.  By  the  General  Turnpike  Act,  8  0.  4,  c.  126, 
s.  147,  alt  actions  against  trustees  of  any 
turnpike-road  for  anything  done  in  pursu- 
ance of  the  Act  must  be  commenced  within 
three  months  siter  the  fact  committed.  The 
trustees  of  a  tumpike-road,  acting  bonflk  fide 
In  execution  of  the  powers  conferred  upon 
them  by  their  Act,  converted  an  open  ditch 
at  the  side  of  the  road  into  a  covered  drain, 
placing  gratings  at  intervals,  with  catch- 
pits,  to  carry  off  the  water  from  the  surface 
of  the  road  into  the  drain :  but,  in  conse- 
quence (as  the  jury  found)  of  the  negligent 
way  in  which  the  catch-pits  were  constructed 
and  kept,  the  drain  was  in  times  of  heavy 
rain  insufllcient  to  carry  off  the  water  in  its 
accustomed  channel,  and  it  was  consequently 
diverted  to  the  plaintiff's  land,  and  drowned 
his  colliery : — 

Held,  that  an  action  brought  within  three 
months  after  the  damage  sustained  from  this 
continuing  nuisance  was  brought  in  time; 
that  the  trustees  were  liable;  and  that  it 
was  no  misdirection  on  the  part  of  the  Judge 
to  abstain  from  telling  the  jury  that  the  de- 
fendantSy  as  trustees  acting  gratuitously  for 
the  benefit  of  the  public,  were  not  responsi- 
ble if  they  acted  with  reasonable  skill  and 
care  and  to  the  best  of  thoir  judgment.    Id, 

Promi—  to  revive  a  DebL 

8.  In  answer  to  an  application  for  a  debt 
barred  by  the  Statute  of  Limitations,  the 
defendant  wrote, — **  I  have  received  a  letter 
from  Messrs.  P.  ft  L.,  solicitors,  requesting 
me  to  pay  you  an  account  of  40/.  9«.  dd.  I 
have  no  wish  to  have  anything  to  do  with 


the  lawyers ;  muoh  less  do  I  wish  to  deny  a 
just  debL  I  cannot,  however,  get  rid  of  the 
notion  that  my  account  with  you  was  settled 
in  1851 :  but  as  you  declare  it  was  not  set- 
tled, I  am  willing  to  pay  you  10/.  per  annum 
until  it  is  liquidated.  Should  this  proposal 
meet  with  your  approbation,  we  can  make 
arrangements  accordingly :" — Held,  that  this 
was  not  such  an  absolute  unqualified  acknow« 
lodgment  and  unconditional  promise  to  pay 
as  to  take  the  case  out  of  the  Statute  of 
Limitations.    Buekmaeter  v.  Eueeell,        746 

LUOaAGE. 
See  Railway  Compaht,  2,  3. 
Shippiko,  4. 

MAGISTRATE. 

Protection  of,  under  Jervie*»  Act,  11  A  12  Fte/, 
c.  44, — See  AiBBT  Lands  Act. 

And  tee  Appkal. 

MALICIOUS  PROSECUTION. 

Endoreintf  a  co.  §a.  for  more  than  due  on  the 

Judgment, 

The  declaration  stated  that  the  defendants  (the 
one,  A.,  acting  as  attorney  for  B.,  the  other) 
recovered  a  judgment  against  the  plaintiff 
for  30/.  7e.  Ad,,  that  the  plaintiff  paid  and 
satisfied  to  B.  the  debt  recovered  by  such 
judgment  except  the  sum  of  15«.  8c/.,  and 
that  the  defendants  sued  out  a  ca.  sa.  upon 
the  judgment,  and  torongfuUjf  and  malieioue- 
/y,  and  without  any  reatonable  or  probable 
cauee,  endorsed  the  said  writ  with  directions 
to  levy  5/.  14«.  8</.,  and  interest,  and  1/.  7t. 
for  the  costs  of  execution ;  that  the  plaintiff 
tendered  and  offered  to  pay  to  the  defendants 
3/.  8«.,  which  was  sufficient  to  pay  and  dis- 
charge all  that  was  recoverable  against  the 
plaintiff  upon  the  judgment  and  writ,  toge- 
ther with  the  costs  of  the  writ  of  execution 
and  all  other  legal  and  incidental  expenses ; 
and  that  the  defendanta  vsrongfuUjf  and  ma- 
liciouely,  and  without  any  reneonuble  or  pro-' 
bable  cou««,  procured  the  sheriff  to  arrest  the 
plaintiff,  and  detain  him  until  he  paid  7/.  6«. 
9d,,  whereas  3/.  8«.  and  no  more  was  due  and 
owing  from  and  recoverable  against  the 
plaintiff  upon  the  said  judgment : — 

Held,  on  demurrer,  that  the  declaration 
disclosed  a  good  cause  of  action,  and  that 
it  was  not  necessary  for  the  plaintiff  to  allege 
that  he  had  obtained  his  discharge  by  order 
of  the  Court  or  a  Judge,  so  as  to  show  that 
the  proceedings  had  terminated  in  his  fa- 
vour.    Gilding  v.  Eyre,  692 

MARRIAGE. 

Breach  of  Promiee  of 

It  is  no  answer  to  an  action  for  a  breach  of 
promise  of  marriage^  that  the  plaintiff  had 
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PARTICULARS. 


before  the  making  of  the  promise  boen  of  nn- 
Boaad  mind,  and  bad  been  confined  in  ala- 
natio  asylam,  provided  sbe  was  sane  at  the 
time  of  the  promise.    Baker  r.  Cartwright, 

124 

MBASURE  OF  DAMAaKS. 
See  Damaobi. 

MEMORANDA. 

Quetn'e  CouneeL 

Bai^gally,  Brett,  Chamben,  Cleasby,  Cole,  Col- 
eridge, Collins,  Denman,  Dugmore,  Karslake, 
Liddell,  Macqueen,  Mellish,  Mills,  Price, 
Seymour,  Smith,  2 

SerJeanU, 
Hayes  (patent  of  precedence),  Wheeler,  1 

MILL. 
See  Eabbmxnt. 

MONEY  PAID  UNDER  MISTAKE  OP 

LAW. 

Where  reeoverahle, 

H.,  in  March,  1859,  consigned  oata  to  the  cor- 
respondents of  the  plaintiffs  at  Melbourne 
for  sale,  the  prooeeds  to  be  remitted  to  the 
-plaintilTs,  and  against  this  oonsignment  the 
plaintiffs  accepted  in  favour  of  M.  a  bill  at 
four  months  for  600^,  it  being  agreed  that 
the  plaintiffs  should  be  repaid  that  sum  out 
of  the  proceeds  of  the  sale  of  the  oats, — any 
deficiency  to  be  made  ^ood  by  M.,  who  was 
also  to  pay  interest  to  the  plaintiffs  on  the , 
'600^.  from  the  time  the  bill  t>ecame  doe  till 
the  arrival  in  this  country  of  the  proceeds  of 
the  oats.  In  June,  1859,  M.  became  bank- 
rupt, the  plaintiffs'  acceptance  remaining  in 
his  hands  unnegotiated.  The  assignees  of 
M.  took  possession  of  the  bill,  and  paid  it 
into  the  Bank  of  England,  to  the  credit  of 
the  accountant  in  bankruptcy,  for  the  estate 
of  M. ;  and  the  bill  was  presented  to  the 
plaintiffs'  bankers  at  maturity  (July,  1859), 
and  paid  by  them,  the  plaintiffs  being  in  ig- 
norance of  the  fact  of  its  having  remained  in 
M.'s  hands  unnegotiated.  The  account  sales 
of  the  shipment  were  received  from  Melbourne 
in  March,  ISflA,  showing  Uiat  M.'s  estate  bad 
been  overpaid  to  the  extent  of  269/.  4«.  td. : 
—Held,  that  the  plaintiffs  were  not  under  the 
circumstances  entitled  to  recover  back  that 
money  from  the  assignees.    J)e  Paee  t.  Bell^ 

517 

MORTQAGE. 

See  Shippiko,  6. 

NEOLIGENCE. 

In  riding  along  a  Public  Biyhway, 

}  The  plaintiff  waa  driving  a  wagon  with  three 
horses  along  a  highway,  walking  in  the  usual 


way  at  the  head  of  the  leading  horse,  on  his 
proper  side  of  the  road.  The  defendant  and 
his  groom  were  riding  by  at  a  foot  paee 
(meeting  the  wagon  on  the  wrong  side),  when* 
just  as  he  passed  the  plaintiff,  the  grooai 
touched  his  horse  with  a  spur,  and  the  hone 
kicked- out  and  struck  the  plaintiff:— Held, 
that  the  act  of  using  the  spur  when  m  near 
to  the  plaintiff  was  such  an  improper  act  on 
the  part  of  the  groom  as  to  justify  the  jury 
in  finding  the  defendant  to  hare  been  guilty 
of  negligenee.    North  v.  Smith,  «572 

In  leaving  a  Trap-Door  open, 

2.  RefVeshment-rooms  and  a  coal-cellar  at  a 
railway  station  were  let  by  the  Company  to 
one  S.,  the  opening  for  putting  coals  into  the 
cellar  being  on  the  arrival  platforuL  A  train 
coming  in  whilst  the  servants  of  a  coal  mer- 
chant were  shooting  coals  into  the  cellar  for 
S.,  the  plaintiff,  a  passenger,  whilst  passing 
(as  the  jury  found)  in  the  usual  way  out 
of  the  station,  without  any  faultof  his  own, 
fell  into  the  cellar  opening,  which  the  coal 
merchant's  servants  had  negligently  left  in- 
sufficiently guarded : — Held,  that  S.,  the  oc- 
cupier of  the  refreshment-rooms  and  cellar, 
was  responsible  for  this  negligence.  Picb' 
ard  v.  SmiOi,  47b 

B.  And  eemble, — per  Williams,  J., — that  the 
railway  Company  also  would  be  liable  bat 
not  the  cool  merchant.  M< 

NEW  TRIAL 
For  Miedireetion,^See  Ratlwat  Covpavt,  1. 

NOTICE  TO  QUIT. 
See  Lamolobd  aits  Tbhaxt,  5. 

NUISANCE. 

Canatruefion  of  Nuieancee  Remttval  Aet,  1855. 

The  owner  of  a  market,  by  her  agent,  plaeed 
hurdles  in  the  puHio  street  for  the  purpose 
of  penning  sheep  on  market-days,  for  which 
she  received  certain  tolls.  The  droppings 
of  the  sheep  created  a  nuisance  on  the  pave- 
ment, which  the  justices,  on  summons  under 
the  Nuisances  Removal  Act»  1855, 18  A  19 
Vict.  e.  121,  held  to  have  been  created  by 
the  "  act,  default,  permission,  or  enfferanee" 
«f  the  owner  of  the  msM-ket,  within  the  mean- 
ing of  the  12th  section  of  the  Act,  and  made 
an  order  upon  her  to  remove  the  same:-' 
Held,  that  the  decision  of  the  justices  wu 
correct.     Draper,  app.,  t^rriug,  reap.,  113 

Continuing  Nuieance, — See  LilciTATiOS  or  A€* 

TI05,  1,  2. 

PAROL. 
Varying  Deed  by, — See  Dbsd,  2. 

PARTICULARS. 
See  Patmbrt  uto  Coubt. 
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PARTNERSHIP. 

Oontraet  9/,- 

To  an  action  for  the  bnach  of  an  agreement  to 
enter  into  partnership  with  the  plaintiff,  the 
defendant  pleaded,  that,  before  and  at  the 
time  of  the  making  of  the  agreement,  the 
plaintiff  carried  on  trade  in  partnership  with 
one  S.,  which  partnership  was  then  about  to 
be  woand  up  and  dissolved ;  that  the  defend- 
ant made  the  agreement  on  the  faith  and 
nndar  the  belief  that  the  plaintiff  had  up  to 
that  time  acted  with  honesty  towards  his  said 
partner  in  the.eondoct  of  theaaid  business 
and  in  relation  to  tho  pecuniary  affairs  there- 
of; but  that,  after  the  making  of  the  agree- 
ment and  before  breach,  and  before  the  com- 
mencement of  the  suit,  the  defendant  discov- 
ered that  the  plaintiff  had  before  the  time  of 
making  the  agreement  acted  with  fraud  and 
dishonesty  towards  his  said  partner  in  the 
conduct  of  the  said  business  and  in  relation 
to  the  pecuniary  affairs  thereof,  which  said 
fraudulent  and  dishonest  acts  of  the  plaintiff 
were  unknown  to  the  defendant  at  the  time 
ot  his  entering  into  the  agreement  in  the 
declaration  mentioned, — wherefore  the  de- 
fendant repudiated  and  declined  to  carry 
into  effect  the  said  agreement: — Held,  that 
this  plea  afforded  no  answer  to  the  action. 
Andrewe§  y.  Oarttin, '  444 

PAYMENT  INTO  COURT. 
Particular*  of, 

1.  Partioulars  of  the  parts  of  the  plaintiff's 
claim  in  respect  of  which  money  is  paid  into 
Court,  will  not  be  ordered,  except  under  very 
special  circumstances.  TKt  Thamet  Trim 
yVvrk*  and  Ship-building  Company  y.  The 
JRojfal  If  ail  Steam- Packet  Company ,        Z*lb 

2.  The  Court  refused  to  order  such  particulars 
to  be  given  in  an  action  for  extras  and  alter- 
atioAS  upon  a  ship-building  contract.       Id. 

PLEADINQ. 

Equitable  PUq; 

J.  An  agreement  between  the  administrator  of 
the  covenantee  and  the  covenantor,  not  to 
enforce  performance  of  the  covenants  in  the 
deed  provided  the  latter  would  pay  certain 
rent,  may  be  a  good  consideration  for  a  parol 
4>  promise  to  pay  such  rent;  and  «em6/e,  per 
WiUes,  J.,  that  a  recovery  in  such  an  action 
would  afford  a  g6od  equitable  pica  in  bar  to 
an  action  on  the  deed  for  the  some  rent 
AVi«A  y.  Armetronfff  259 

2.  The  plaintiff  complained  in  his  first  count 
of  an  obstruction  of  the  light  and  air  to  his 
ancient  windows ;  in  the  second  county  of  the 
raising  and  erecting  of  certain  walls  and 
buildings  by  the  defendant,  whereby  the 
smoke  and  vapour  from  the  plaintiff's  chim- 
neys were  prevented  from  being  carried  off; 
And  in  tho  third  county  that  tho  defendant 


had  deprived  his  houae  of  (ha  support  whkk 
he  was  entitled  to. 

The  defendant  pleaded,  by  way  of  eqviAa- 
bl«  defeooe,  that  tlia  giieyanoes  in  the  decla- 
ration mentioned  were  occasioned  by  the 
pulling  down  and  rebuilding  of  the  defend- 
ant's house,  that  the  plaintiff  had  notice  of 
tho  premises,  and  that  the  old  building  was 
pulled  down  and  the  new  one  erected,  and 
large  sums  of  money  were  expended  thereon 
by  the  defendant,  with  the  knowledge,.aequi- 
escenee,  and  consent  of  the  plaintiff,  and  on 
the  faith  that  the  plaintiff  so  knew  of,  ae- 
quieseed  in,  and  consented  to  the  defendant's 
so  polling  down  and  rebuilding  as  aforesaid. 
[By  arrangement  this  plea  was  not  to  be  re- 
lied on  as  a  good  plea  of  leave  and  license 
at  common  law.] 

The  plaintiff  replied  (hat  the  plaintiff  ac- 
quiesced and  consented  as  in  the  plea  me»> 
tioned,  upon  the  faith  of  certain  fsJse  repre- 
sentations theretofore  made  to  him  by  the 
defendant  and  her  agents,  that  tho  grievances 
in  the  declaration  contained  would  not  result 
from  or  be  produced  by  the  said  pulling 
down  and  rebuilding  :— 

Held,  on  demurrer  to  the  plea,  that  it 
afforded  a  good  defence  on  equitable  grounds : 
Daviet  v.  3far§hallf  61^7 

3.  Held  also,  on  demnrrer  to  the  replication, 
that  it  was  a  good  equitable  answer  to  the 
plea.  Id* 

4.  The  second  count  of  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff  then 
agreed  with  the  deftodnnt  to  sell  and  trans- 
fer to  him  by  the  22d  of  January  then  next 
the  lease  of  a  farm  for  500/.,  and  the  im- 
plements, stock,  Ac.,  at  a  valuation  to  be 
thereafter  made,  the  defendant  agreed  to 
purchase  the  same  upon  the  terns  aforesaid, 
eubjeet  to  hie  being  approved  0/  ae  a  tenant 
by  Lord  S.,  and  also,  among  other  things, 
then  at  and  upon  the  making  of  the  agree- 
ment to  pay  down  to  the  plaintiff  500/.  as  a 
deposit,  and  to  complete  the  purchase  and 
pay  the  amount  of  the  valuation  by  the  said 
22d  of  January ;  that,  the  defendant  being 
unable  to  pay  the  500/.  at  and  upon  the 
making  of  the  said  agreement,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the 
defendant,  dispensed  with  (he  said  payment 
down  of  the  500/.  and  would  take  the  defend- 
ant's I.  0.  U.  for  the  same,  the  defendant 
promised  the  plaintiff  (hat  he  would  pay  him 
the  500/.  as  soon  as  he  could  write  to  his 
banker  at  Berwick  and  procure  his  said 
banker  to  remit  the  same :  Oeneral  aver- 
ment, and  breach  that  the  500/.  was  not 
paid. 

Sixth  plea, — on  equitable  grounds, — that, 
before  tho  commencement  of  the  action,  and 
before  any  demand  by  the  plaintiff  of  payment 
of  the  I.  0.  U.,  the  defendant  was  disapproved 
of  as  a  tenant  by  Lord  Salisbury,  and  the 
plaintiff  was  thereby  rendered  unable  to  sell 


900 


PLEADING. 


RAILWAY  COMPANY. 


and  transfer  tb«  leaie  to  the  defendant: — 
Held,  not  a  good  eqnitable  defenee,  inaamneh 
at  the  plea  disolowd  no  gronnd  npon  which 
the  defendant  could  be  entitled  to  an  ii^ano- 
tion  in  a  Coart  of  equity.    Jkivit  r,  Ni0beH, 

752 
ft.  Replication  to  the  eizth  plea, — that  it  was 
part  of  the  agreement  that  the  500<.  should 
be  forfeited  in  case  of  non-completion  of  the 
agreement  by  the  defendant  on  the  said  22d 
of  January ;  that  it  was  arranged  «id  agreed 
between  the  plaintiff  and  defendant,  that,  for 
the  purpose  of  obtaining  the  defendant's 
being  approved  as  a  tenant  by  Lord  S.,  the 
defendant  should  apply  to  Lord  8.  to  accept 
him  as  such  tenant;  and  that,  before  any  dis- 
approval  of  Lord  S.  as  in  that  plea  mentioned, 
the  defendant  wrote  and  applied  to  Lord  8. 
to  accept  him  as  such  tenant,  and  afterwards, 
and  before  any  such  disapproval  as  in  the 
plea  mentioned,  the  defendant  withdrew  such 
application,  and  declined  to  be  accepted  as 
such  tenant  by  Lord  S.;  and  that  such  dis- 
approval of  Lord  8.  as  in  the  plea  mentioned 
was  procured  and  occasioned  by  the  act  of 
the  defendant,  and  from  his  unwillingness  to 
fulfil  the  agreement,  and  not  otherwise: — 
Held,  that,  assuming  the  sixth  plea  to  the 
second  count  to  be  good  the  replication  was 
a  good  answer  to  the  plea.  Id. 

Judgment  Rtcovtrtd  in  a  Foreign  Court,— 'See 

FOBBXON  JdDOVBNT. 

[POOR-RATES. 
See  FoftVER  Decision.] 

PRACTICE. 

Inepeetion  of  Doeumenta, 

1.  In  an  action  by  a  superintendent  against  a 
Railway  Company  for  improperly  dismissing 
him  from  their  employ, — Held,  that  the 
plaintiff  was  entitled  to  have  an  inspection 
of  all  minutes  or  entries  in  the  Company's 
books  having  any  reference  to  the  plaintiff's 
employment.  Hill  v.  The  Oreat  Weetem 
Railway  Company,  148 

Payment  of  Money  into  Court, 

2.  Particulars  of  the  parts  of  the  plaintiff's 
claim  in  respect  of  which  money  is  paid  into 
Court  will  not  be  ordered,  except  under  very 
special  circumstances.  Tkamee  Iron  Worke 
and  Ship-Building  Company  v.  The  Royal 
Mail  Steam-Paeket  Company,  375 

8.  The  Court  refused  to  order  such  particulars 
to  be  given  in  an  action  for  extras  and  alter- 
ations upon  a  ship-building  contract.       Id» 

Bail  in  Error, — See  Ebbob. 
Staying  Proeeedinge, — See  Babkbupt. 

PRESCRIPTIVE  RIGHT. 
See  Eaibbbbt. 


PRESENTMENT. 
See  Checb. 

PROMOTIONS. 
See  Memoranda. 

PROTBCTINQ  ORDER, 
^ee  DivoBCB. 

[QUANTUM  MERUIT. 
What  reeoterable  under, — jS^ee  AsstrvPSR.} 

RAILWAY  COMPANY. 
Injury  to  Property  from  Mnginee, 

1.  In  an  action  for  ii^nry  by  lire  alleged  te 
have  been  cansed  by  a  locomotive,  it  was 
proved  on  the  part  of  the  plaintiff  that  the 
fire  broke  out  shortly  after  the  passing  of 
the  defendants'  engine,  and  that  that  engine 
had  none  of  the  appliances  which  had  be«i 
long  in  use  to  prcTent  sparks  or  hot  cinders 
issuing  from  the  chimney  or  the  fire-box, 
and  that  there  was  no  other  way  of  aeeoaat- 
ing  for  the  fire  than  assuming  it  to  have 
been  cansed  by  a  spark  or  cinder  from  the 
engine.  For  the  defendants,  the  evidence  of 
several  scientific  witnesses  was  to  the  effect 
that  the  engine  in  question  was  so  construct- 
ed that  it  was  unnecessary  to  provide  aay 
of  the  safeguards  suggested  by  the  plain- 
tiff's witnesses,  and  that  it  was  impossibfts 
that  sparks  or  cinders  could  have  been 
thrown  out  by  it  so  as  to  cause  the  damage 
complained  of.  In  his  summing  up,  the 
learned  Judge,  after  a  careful  recapitalatioD 
of  the  evidence  on  both  sides,  left  it  to  the 
jury  to  say  whether  or  not  there  had  bees 
negligence  on  the  part  of  the  Company  eiUitf 
in  using  an  improperly  eonstnicted  engine 
or  in  improperly  using  an  engine  of  the  de> 
scription  mentioned  by  Uie  defendants'  wit- 
nesses : — Held,  no  misdirectioB.  Fremetnde 
V.  The  London  and  North  WeeUm  Raibny 
Company,  99 

Loee  of  Paeeenger^e  Luggage, 

2.  By  their  Act  of  Parliament  and  their  pub- 
lished notices  a  railway  Company  were  bound 
and  professed  to  allow  each  passenger  to 
take  with  him  his  ordinary  luggage,  not  ex- 
ceeding a  given  weight,  witboat  any  charge 
for  the  carriage.  The  plaintiff,  a  passenger 
by  the  railway, — who  was  fonnd  to  hare 
had  no  knowledge  of  the  Act  of  Parliament  . 
or  the  notice, — brought  with  him  as  luggage 
a  box  containing  only  merehandiee,  bat  not 
exceeding  in  weight  the  limit  prescribed  for 
personal  luggage.  On  the  box  was  written 
in  large  leUers  the  word  <'  Glass."  No  hi- 
formation  was  given  by  the  plaintiff  to  the 
Company's  servants,  nor  was  aay  inqaixy 
made  by  them,  as  to  the  contents  of  the  box : 
—Held,  in  an  action  against  the  Conpsuy 
for  the  loss  of  tho  box,  that,  hsaamadi  ai  it 
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oontained  mmrohmodiM  only,  and  not  per- 
sonal laggage,  there  was  no  contract  on  the 
part  of  the  Company  to  carry  it,  and  conse- 
quently they  were  not  liable  for  the  loss. 
CahiU  y.  TU  London  and  North  We§iem 
Hailtoay  Company,  154 

[Affirmed  on  appeal.] 
S.  And  9emble, — ^per  Erie,  C.  J.,  and  Willes, 
J., — that  the  proyisions  of  the  Act  of  Par- 
liament aa  to  the  grataitons  carriage  of  the 
personal  Inggage  of  passengers  must  be  ta- 
ken to  bare  been  known  to  the  plainti£  Id, 

Ohttruetion  of  Bight  to  ««e  th§  Railwajf. 

4.  By  a  particular  section  of  the  Act  of  incor- 
poration of  a  railway  Company,  the  owners 
of  lands  aciyoining  the  line  were  empowered 
•to  lay  down  or  extend  either  upon  their  own 
lands  or  on  lands  on  the  side  thereof  belong- 
ing to  the  Company,  or  upon  the  lands  of 
any  other  persons,  with  the  consent  of  such 
other  persons,  any  collateral  or  continuous 
branch  from  such  respectiye  lands,  Ac,  to 
communicate  with  the  railway  for  the  pur- 
pose of  bringing  carriages  upon  or  across  (he 
same. 

The  plaintiff,  in  1839,  with  the  assent  of 
the  Company,  made  a  siding  on  his  land 
eonnecting  the  railway  with  a  wharf  part  of 
which  was  in  his  own  occupation  and  other 
part  in  that  of  certain  tenants ;  and  down  to 
the  year  1857  the  Company  carried  coals  and 
other  goods  for  the  plaintiff  and  his  tenants, 
placing  ihe  trucks  on  the  siding  and  so  send- 
ing them  down  to  the  wharf.  In  the  coorse 
of  that  year,  however,  the  Company  (with 
a  yiow,  as  the  jury  thought,  of  diverting  the 
trade  from  the  plaintiff's  wharf  to  another 
wharf  in  which  they  were  interested)  gave 
the  pUuntiff  notice^  under  another  section  of 
their  Act,  that,  after  the  30th  of  September, 
they  would  no  longer  provide  him  with  loco- 
motive power  for  the  conveyance  of  his  goods 
along  their  line :  and  on  the  Ist  of  October 
they  placed  carriages  and  other  things  across 
the  junction,  for  the  purpose  (as  the  jury 
found)  of  permanently  obstructing  and  pre- 
venting the  plaintiff  and  his  tenants  having 
access  to  the  wharf  by  means  of  their  rail- 
way. 

Neither  the  plaintiff  nor  his  tenants  had 
availed  themselves  at  this  time  of  the  autho- 
rity given  to  them  by  the  Act  of  Parliament 
to  provide  locomotive  power  of  their  own, 
and  consequently  they  were  not  in  a  position 
to  be  aetualljf  obstructed.  The  tenants,  how- 
ever, finding  their  trade  destroyed,  remoyed 
from  the  plaintiff's  wharf,  and  carried  their 
business  to  the  Company's  wharf: — 

Held,  that  these  wrongAil  Acts  of  the  Com- 
pany constituted  such  a  permanent  obstruc- 
tion and  injury  to  the  plaintiff's  right  to  the 
use  of  his  siding  as  to  entitle  him  as  rever- 
sioner to  maintain  an  action.  Btll  v.  The 
Midland  Railway  Company,  287 


5.  For  the  portions  of  the  wharf  occupied  by 
his  two  tenants,  the  plaintiff  was  to  be  paid 
a  oertain  royalty  on  all  coals  sold.— the  mini- 
mum royalty  to  be  paid  by  one  being  200/. 
per  annum,  and  by  the  other  180/. :  and  the 
plaintiff  was  at  the  time  of  the  obstruction 
complained  of  in  treaty  with  a  third  person 
for  letting  him  the  remaining  portion  of  the 
wharf  at  300/.  per  annum :— Held,  that  the 
jury  were  warranted  in  taking  these  sums  in- 
to their  consideration  in  estimating  the  amount 
of  damage  the  plaintiff  had  sustained.  Bell 
V.  Tht  Midland  Railway  Company,  287 

ft.  Held,  also,  per  Willes,  J.,  and  Byles,  J., — 
that  the  case  was  one  in  which  the  jury  were 
justified  in  giving  exemplary  damages.     Id. 

Powert  of  Direetora, 

7.  Ultra  vtrc«.] — The  plaintiffs,  a  railway  Com> 
pany  having  a  branch  terminating  at  Mil- 
ford  Haven,  declared  upon  a  contract  where- 
by the  defendant  undertook  to  provide  a 
suitable  steam-vessel  to  run  between  that 
place  and  Dublin  and  Cork  for  the  convey- 
ance of  passengers,  goods,  Ac,  in  connection 
with  the  railway;  and  alleged  for  breach^ 
that  the  defendant  provided  a  vessel  which 
was  unseaworthy  and  a  master  who  was  in- 
competent, whereby  certain  pigs  and  cattle 
intrusted  to  them  for  carriage  were  damaged 
and  lost 

Plea,  that  the  agreement  mentioned  in  the 
declaration  was  entered  into  contrary  to  and 
in  violation  of  the  purposes  for  which  the 
plaintiffs'  Company  was  incorporated,  and 
was  one  which  the  Company  could  not  law- 
fully enter  into,  and  was  void : — 

Held,  that  there  was  no  illegality  of  con- 
tract apparent  on  the  face  of  the  declara- 
tion,— ^the  contract  as  set  out  being  strictly 
in  furtherance  of  the  objects  of  the  Compa- 
ny's incorporation ;  and  that  the  plea  afforded 
no  answer.  The  South  Walet  Railway  Com* 
pany  v.  Redmond,  675 

And  tee  Neoliobhcb. 

ROAD. 
What  paeeee  by  Conveyanee,'^See  DuD. 

SALE. 

Property,  how  patted, 

1.  A.  agreed  to  build  an  organ  for  B.  and  to 
fix  it  in  the  parish  church  of  C.  for  768/.  to 
be  paid  by  certain  yearly  instalments.  The 
agreement  then  provided,  that,  "  in  the  event 
of  the  said  organ  being  completed  and  erect- 
ed as  aforesaid,  and  the  said  sum  of  768/. 
or  any  part  thereof  not  being  paid  at  the 
time  or  times  thereinbefore  mentioned,  then 
it  was  thereby  declared  and  agreed  that  the 
whole  sum  or  balance,  with  the  interest  then 
due  thereon,  should  become  due  and  payable 
to  A.,  and  might  be  sued  for  and  reco- 
vered accordingly :  and  in  the  mean  time. 


&oi' 
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and  taiitll  the  said  >)alsne6  and  intereit  shotild 
ba  paid  and  discharged,  A.  slioald  have 
a  lion  on  the  said  organ ;  and,  in  defknlt  of 
anj  or  either  of  sneh  payments  as  aforesaid 
at  the  time  or  timea  thereinbefore  mentioned, 
A.  might  either  dispose  of  or  remove  the 
said  oi^an  as  he  might  think  proper:'' — 
Held,  that  the  property  in  the  organ  remain- 
ed in  A.  nntil  the  instalments  were  paid. 
Walker  r.  t7/yrfe,  381 

2.  The  instalments  being  nnpaidi  A.  demanded 
the  organ  of  the  vicar  of  C.  and  the  chnrcb- 
wardens.  The  ricar  kept  the  church  door 
locked,  and  refused  to  allow  the  organ  to  be 
removed,  claiming  a  lien  npon  it  The 
churchwardens  did  nothing: — Held,  that 
the  vicar  was  liable  in  trover,  and  not  the 
churchwardens.  Id. 

3.  SembUf  that  the  absence  of  a  faculty  for 
the  removal  of  the  organ  was  no  answer 
to  the  plaintiff's  claim.  Id, 

Sale  ef  Good*  eubject  to  a  Condition, 

4.  L'pon  a  treaty  for  the  sale  of  bops  (by  sam- 
ple), the  proposed  buyer  asked  the  seller  if 
any  sulphur  had  been  used  in  the  growth  or 
treatment  of  them,  adding  that  he  would 
not  ask  the  price  if  sulphur  had  been  used. 
The  seller  thereupon  asserted  that  no  sulphur 
had  been  used.  After  the  hops  had  been  in- 
spected,  weighed,  and  delivered,  the  buyer 
discovered  that  sulphur  had  been  used  in 
the  cultivation  of  a  portion  of  the  hops, — 5 
acres  out  of  300.  The  whole  growth,  how- 
erdr,  was  so  mixed  up  together  that  it  was 
impossible  to  separate  the  sulphured  from 
the  ansulphurcd  hops.  The  Jury  having 
found  that  the  representation  had  been 
made,  and  was  false  (but  without  fraud), 
and  that  the  buyer  had  entered  into  the  con- 
tract entirely  on  the  faith  of  that  repre- 
sentation : — Held,  that  the  representation 
amounted  to  a  condition,  and  therefore  that 
the  buyer  was  entitled  to  repudiate  the  con- 
tract.    Bannerman  y.  White,  844 

0/  Specific  Chattelf — See  Joint  Stock  Com- 

PANT,  3. 

SERVANT. 

Occupation  ofPremieeeaet — See  Landlord  and 

Tenant,  1. 

SHIPPIXa. 

Conttruction  of  Charter' Party, 

I.  By  a  charter-party  which  was  negotiated 
by  A.  as  agent  of  6.,  the  charterer  (B.) 
engaged  to  pay  a  lump  freight  of  735^ 
for  a  voyage  to  the  coast  of  Africa  and 
back  to  London,  payable  In  cash  on  correct 
delivery  of  the  return  cargo:  and  the  charter- 
party  contained  the  following  clause, — "The 
master  to  sign  bills  of  lading  at  any  rate  of 
freight,  without  prejudice  to  this  charter." 
B.,  the  charterer,  shipped  -certain  oil  on  his 


own  a^eotiBt  for  London,  for  which  the 
ter  signed  a  bill  of  lading  making  the  oil  d#* 
liverable  to  A.  or  assigns,  «he  or  they  paying 
freight  for  the  said  goods  as  usual."  This 
bin  of  lading  B.  endorsed  to  A.  in  part  pay- 
ment of  advances  made  by  him  on  the  par- 
chase  of  the  outward  cargo  : — Held,  that, — 
A.  having  notice  of  the  terms  of  the  ehar- 
ter-party, — the  owner  waa  entitled  to  a  lien 
on  the  oil  for  the  entire  ehairter  freighL 
Kern  r,  Deelandee,  205 

Conetructton  of  BUI  of  Lading, 

2.  Liability  bf  aengniee  for  frdgkt.  Set  Kern 
V.  Deitlttnde»f  20& 

3.  Liability  of  aetignee  for  <feiii«rr<tpe.] — A 
cargo  of  potatoes  was  shipped  from  I>un« 
kirk  to  London  under  a  charter-party  by 
which  the  charterer  contracted  to  pay  cer- 
tain freight,  and  waa  to  have  sixteen  days 
for  loading  and  unloading,  and  to  pay  2£. 
per  day  for  any  detention  of  the  vessel  be* 
yond  that  period.  By  the  bill  of  lading,  tha 
cargo  was  deliverable  to  the  consignees  in 
London,  or  order,  *'  he  or  they  paying  freight 
as  per  charter-party."  In  the  margin  of 
the  bill  of  lading  was  the  following  memo- 
randum— "  There  are  eight  working  days  for 
unloading  in  London :" — 

Held,  that  the  consignees,  by  accepting  the 
cargo  under  this  bill  of  lading,  incurred  no 
liability  for  demurrage,  although  the  vessel 
was  detained  for  four  days  beyond  the  trme 
mentioned.     Chappel  v.  Comfort,  502 

Conditional  Contract  for  Coureyance  of  Paeeen' 
gere  tnd  Lnggage, 

4.  The  plaintiff  took  a  passage  by  a  ship  be- 
longing to  the  defendants,  from  New  Torii 
to  Qalway,  on  the  terms  contained  in  a  pas- 
sage ticket  in  which  were,  amongst  others, 
the  following  conditions  : — 

**  The  ship  will  not  be  accountable  for  lug- 
gage, goods,  or  other  description  of  property, 
unless  bills  of  lading  have  been  signed 
therefor." 

"  Each  first  and  second  class  adult  pas- 
senger allowed  to  have  20  cubic  feet  of  lug- 
gage free;  but  no  merchandise,  plate,  jew- 
ellery, precions  stones,  specie,  or  bnllion  will 
be  carried  as  luggage." 

In  the  course  of  the  voyage,  the  ship, 
through  the  negligence  of  the  captain,  was 
lost,  together  with  the  plaintiff's  luggage  :— 
Held,  that  the  conditions  upon  which  the 
defendants  received  the  plaintiff  as  a  pas- 
senger absolved  them  from  liability  for  suck 
loss.  Wilton  V.  7%e  Atlantic  Hoyal  Mttil 
Steam-Xarigation  Company,  453 

5.  The  ticket  also  contained  the  following  stip- 
ulation,— as  to  the  effect  of  which  the  Court 
gave  no  opinion, — "  In  case  of  the  loss  or 
detention  of  the  ship  during  the  voyage  by 
any  of  the  accidents  of  navigation,  or  by  any 
dangers  of  the  sea,  no  liability  of  any  kind 
is  to  attach  to  the  proprietoia."  Id» 
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Migkit  and  LtabUiiita  of  Ifortga^  o/  a  Ship, 

tL  The  mortg^agor  of  a  ihlp,  who  remains  in 
tho  ottensiblo  ownerifaip,  has  an  im]>lied  au- 
tfiority  to  confer  a  right  of  lien  for  repairs 
neeeesary  to  keep  her  seaworthy, — ^notwith- 
standing the  79th  seetioa  4>f  the  Merchant 
Shipping  Act,  1855  (17  A  18  Viet  e.  104), 
which  enacts  that  ''a  mortgagee  shall  not 
by  reason  of  his  mortgage  be  deemed  to  be 
die  owner  of  a  ship,  or  any  share  therein, 
nor  shall  the  mortgagor  he  deemed  to  hare 
eeased  to  be  owner  of  sUeh  mortgaged  ship 
or  share,  except  in  so  (hr  as  may  be  neoee- 
eaiy  for  making  snch  ship  or  share  availa* 
hie  as  a  seontity  for  the  mortgage-debt." 
WHUixmt  y.  AUwp,  417 

[RighU  of  IfortgctgoTf-^See  Bailmekt.] 

STATUTB  OP  LIMITATIONS. 
S0e  LivtTATioN  or  Action. 

SUPERIOR  COURT. 
See  CovMiTliBifT. 

SURETY. 
Contribution  between  Co-Suretiee, 

A. ,  for  the  purpose  of  raising  money,  drew  a 
bill  upon  ^.,wbich  B.  accepted.  Being  nna- 
ble  to  get  the  bill  discounted  without  a  third 
name,  A.  procured  C.  to  endorse  it  The  bill 
being  unpaid  at  maturity,  the  bolder  agreed 
to  renew  it ;  and  accordingly  a  fresh  bill  was 
drawn  by  B.  upon  A.,  and  endorsed  by  C. 

B.  haying  been  compelled  to  pay  the  whole 
amount, — Held,  that  he  was  entitled  to  sue 

C.  for  contribution.     Reynolde  y.  Wheeler, 

561 

SURVEYOR  OP  HIGHWAYS. 
Allowance  of  AeeountM, — See  Afpkal. 

TRAVELLER. 
See  Licensed  Victualler. 

TRESPASS. 
Retaking  Poeeeeeion  of  a  Man*e  own  Qoode, 

1.  The  owner  of  goods  (or  his  seryants  acting 
by  his  command)  which  are  wrongfully  in 
the  possession  of  another,  may  justify  an 
assault  in  order  to  repossess  himself  of  them, 
no  unnecessary  yiolence  being  used.  Bladee 
y.  Higge,  7 13 

2.  To  a  count  for  assaulting  the  plaintiff,  the 
defendants  pleaded  that  the  plaintiff  had 
wrongfully  in  his  possession  dead  rabbits 
belonging  to  the  Marquis  of  E.,  and  was 
about  wrongfully  and  unlawfully  to  carry 
away  and  conyert  them  to  his  own  use, 
whereupon  the  defendants,  as  the  seryants 
of  the  marquis,  and  by  his  command,  re- 
quested the  plaintiff  to  refrain  from  carrying 
away  and  oonrorting  the  rabbits,  which  he 
refused  to  do,  whereupon  they,  as  the  ser- 
yants of  the  marquis,  and  by  his  command, 
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molUter  mamis  impoBoerant,  using  no  more 
force  than  was  necessary  to  take  the  rabbits 
from  him:^Held|  a  good  plea.  Bladee  y. 
Higge,  713 

TROVER. 
See  Sale,  1,  2. 

TRUSTEES  OF  A  ROAD. 
See  LiKiTAnoE  of  Action,  1,  2. 

TURNPIKE  TRUSTEES. 
See  LiKXTATioN  or  Action,  1,  2. 

VAGRANT  ACT. 
De§9rting  Children, 

A  woman  obtained  an  order  for  the  admission 
of  herself  and  her  two  children  (aged  respeo- 
tiyely  seyen  and  four  years)  into  the  work- 
house  of  the  union  of  the  borough  within 
which  her  place  of  abode  was  situate,  and 
at  six  in  the  eyoning  took  the  children  to  the 
outer  gate  of  the  workhouse  and  loft  them 
there  with  the  order,  returning  herself  to 
her  own  house: — Held,  not  a  "running 
away"  from  her  children  within  the  4th  sec- 
tion  of  the  Vagrant  Act,  5  Geo.  4,  o.  83« 
The  Ouardiane  of  the  Poor  of  the  Cambridge 
Union,  app..  Parr,  resp.  99 

WARRANT. 
See  Cambridge  Cbartbb. 

WARRANTY. 
See  Sale,  4. 

WEEKLY  TENANT. 
See  Landlord  and  Tenant,  6. 

WINDMILL. 
See  Basement. 

WITNESS. 
Commitment   of,  for    Contempt,^See  CoMMl9* 

VENT. 

WOLVERHAMPTON  WATERWORKS 

ACT. 

Conetrueiion  of. 

By  the  85th  section  of  the  Waterworks  Clauses 
Act,  1847  (10  A  11  Vict  c.  17),  it  is  enacted 
that  the  undertakers  shall  proyide  and  keep 
in  the  pipes  to  be  laid  down  by  them  a  sup- 
ply of  pure  and  wholesome  water,  Ac. ;  ''and 
such  supply  shall  be  constantly  laid  on  at 
such  a  pressure  as  will  make  the  water  reach 
the  top  story  of  the  highest  houses  within 
the  limits  of  the  special  Act,  unleee  it  be  pro- 
vided  by  the  epeeial  Act  that  the  w^ter  to  be 
eupplied  by  the  undertakere  need  not  be  con- 
eiantly  laid  on  under  preeeure  :"  and  by  s. 
42  it  is  enacted  that ''  the  undertakers  shall 
at  all  times  keep  charged  with  water,  under 
sneh  pressure  as  aforesaid,  all  their  pipes  tp 
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wbioh  fire-plugs  iball  b«  flzed,  unleu  pre- 
rented  by  frost,  unasnal  droughty  or  other 
nnayoidable  cause  or  aocidenty  or  during 
necessary  repairs." 

In  1845,  a  Company  was  formed  for  sup- 
plying water  to  the  town  of  W,,  under  an 
Act  of  Parliament  (8  A  9  Vict.  o.  czxzt.) 
which  contained  no  proyision  for  supplying 
water  at  high  pressure.  In  1850,  the  works 
of  that  Company  were  authorised  to  be  ex- 
tended by  an  Act  (13  A  14  Vict.  o.  Izxiy.), 
the  1st  section  of  which  declared  that  "the 
Waterworks  Clauses  Aoty  1847,  with  respect 
to  the  construction  of  tiie  waterworks/' 
should  be  incorporated  therewith. 

In  1855,  a  new  Company  was  formed  for 
the  better  supplying  with  water  the  town  of 
W.,  the  suburbs  thereof,  and  the  parishes 
and  places  a4jacent  thereto,  by  an  Act  of  18 
A  19  Vict  c  oil,  by  the  1st  section  of  which 


it  was  enacted  that  the  Waterworks  Chnsef 
Act,  1847  (amongst  others),  "should,  except 
as  therein  otherwise  prorided,  be  incorpo- 
rated with  and  form  part  of  that  Act  f  sad 
by  the  40th  section  it  was  provided  that  "the 
water  to  be  supplied  from  any  pipe  of  the 
Company  need  not  be  eonstantly  laid  on 
under  pressure." 

In  1856,.  the  two  Companies  were  amslgt- 
mated  under  an  Aet  of  19  A  20  Yiet.  e.  lirii^ 
the  3d  section  of  which  contained  a  genenl 
provision  incorporating  the  WMerworki 
Clauses  Act,  1847,  therewith : — 

Held,  that  the  amalgamated  Company  wu 
not  liable  to  the  high  pressure  obligatioD 
contained  in  the  35tb  o;  42d  sections  of  the 
general  Act.  PwrntU,  app.,  Thm  Wolnt- 
KampUm  New  WatenM^kt  Company,  icsp.. 
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